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~only the point of law, was to be decided by the JudgeV
. or Judges to whom the reference was made.- Under "
~ these 01rcumstmces as the order is consequential, I have

consulted Mr. Justice Heaton about it, and he agrees that
-~ DHANSING.

" that is the order which he would have made if he had
' been able to dlspose of the appeal Y

Th1s case 111ustrates the deS1rab111ty of makmg deﬁmte )

rules regulating such references

A

: PRIVY ,COUNGIL.*‘ )

RAOHAPPASUBRAO (DerexDANT) v, SHID &PPA VENKATRAO (PLAINTIF F)

[On appeal from the Hwh Court of J udlcature at Bombay.] -
°. Valuation of Suit—Suit for declaration of Title without ‘consequential Reliof—

" Court-Fees Act (VIIof 1870) Schedule IT, 17 (iii)—~Suits Valuation Act’ N

N VIT of 1887), section 8—-Objection to jurisdiction nof taken i in Fn’st Court
- ~lllegal and misconceived practeoe of fvalqmg suit. L . .
" The plaintiff (respondent) brought a suit against the appellant for moveable
' and immoveable property left by one V of whom he claimed to bé the adopted
. soh, The pfoperty was stated in the plaint to exce_ed Rs. 60,000 and to be in
" the hands of the Collector (with the exception of a house worth Rs. 250)at the
mstzmce of the appellant, who claimed to be the nearest heir of the deceaséd.
" The plaint prayed for a declaration (valued at Rs. 130) of the respondent’s
' title, and for an injunction (valued at Rs. 5) to prevent obstruction by the
_appellant to the property in the respondent’s possessxon. The appellant denied
the adoption, but he made no objection either in his written statement or in
his memorandum of appeal to the District or the High Court to the ]umdlctxon.
~ of the First Class Subordinate Judge £0 try the suit. That Court decided the
 suit in favour of the respondent. From that decision the appellant appealed
both to the District Judge and to the High Court, and the latter appeal stood
over until the former had been decided hy the sttuct Judge who on the
" ground that the valuation of the suit was less than Rs. 5,000 reversed the

decision of the First Court and made a decree in favour of the appellant, but

. ﬁAjojoedl a‘llowed..’ .

© Present : " Lord Buckmaster, Lord Dunedm, Sir John Edge, and

Sir Lawrence Jenkins,”
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that decree was reversed on appeal to the ngh Court by the respondent and ;

‘it was held that the appeal lay not to the District Judge but to the High Court, -
whlch then heard the appellant’s appeal from ths original decision of the First
Class Subordinate J udge and affirmed his decision. By order in Council leave was
granted to the appellant for a special appeal to His Majesty in Council, on the .
hearing of which the appellaut raised’the contention that the value of the sub-

~ ject matter of the suit was a sum not exceeding Rs. 5,000 and, thetefore ;he‘
" decision of the. First Ciass Subor dinate Judge had heen w1thout ]umdlctlou,

and the appenl to the High Court was not competent. . ; -

. Held, that the value of the subject matter of the suit exceeded Rs 5, 000 and' )
, 1t was rightly instituted in the Court of the First Class Subordinate J udge in'the .
+ exercise of his special ]urxsd ction, and the appeal from his- decision properly :

. - lay to the Hwh Court: If any part of the court'fee payable and paid was. a

fixed fee under section 2 of the Court- Fees Act the notional value of the -

property: could not displace its-real value for the purposes of jurisdiction. - -

The objection of the appellant to the First” Class Subordinate Judge uotb \

having been raised in hls Court could not be made at any’ subsequent stage of

- the guit:

A praetlce of valuing a pmyer for a dudm atory de“ree at Rs, 130 as bemg
the value on which the fee nearest to Rs. 10 would be leviable depxecated as
being illegal and misconcelved. It was contrary to the scheme of ,the* Comt-’
Fees Act that there should be any valuation of such a suit. . « ERNUNS
APPEAL No. 109 of 1916 from a final order ( 26th June
1912) of the High Court at Bombay, which set aside, on-
“the ground of want of jurisdiction a decree (4th Novem--

ber 1910 )ﬁpassed on appeal by the District Court -of:

Belgauin ; and against a decree (10th' December 1913).
of the same High Court which affirmed a- judgment and:

" decree. (23rd March 1910) of the. Subordinate!'J udge of

Belgaum. -

The main question for determination in this 'éppe’al*
is whether an appeal from the-Court of first 1nstance‘

la.y to the District or to the: High Court. g

One Venkatrao Shldappa died on 2ith January 1909

'lea‘vm g property exceeding-in value Rs. 60,000, sfcuate:'

partly in the sub-districts of Athni and Chikodi in the

‘Distiict of Belgaum, and partly in the District of
‘Satara, and on 27th January 1909 the Collector of -

Belgaum took possession of the whole of this property
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(Wlth the exceptlon of one small house) at the mstance ;
of the appellant ( defendant) who clalmed_ to- be the i

ne‘uest hen‘ of the deceased. -

- The respondent (plamtlff) clalmed to be ent1t1ed to”

the property as the duly adopted. son of . the . deceased,

and this claim being disputed by the appellmt the. res- .

pondent on 3rd February 1909, instituted .the . present:
suit against him in the Court of the FLI‘S'G Class Subordl-
mte Judge of Belgaum. - : : cot

The pleadings and other proseQ hngs are sufﬁclent[y _

stated in the report of the appeal to the High Court (Sir
Narayan Chandavarkar, Aebmﬁ . J. and Batchelor J. )
which “will be founds in I.- L R 36 Bom. 628 and
also inthe ]udgment of the Judlcml Comm1ttee )

On._this appeal,

P O.. Lawrence K. C' DeGruythe7 K’ C’ : and

0} Gormom for the appellant contended - that- the
Dlstmct Court had jurisdiction to dete1m1ne the appeal
and its findings onsall questions of fact were final ; -and

. that ag, the District Court had such jurisdiction ‘Lll the
" subsequent proceedings in the* High Court were null
and void and-of noeffect as being without jurisdiction:
An appeal from a First Class Subordinate" Judge lies
“under sections 26, 27 of the Bombay Civil Courts. Act
“(XLV of 1869) to the District Court where the value - of
the suit does noteexceed Rs. 5,000. .Under the Suits

‘Valuation Act (VII of 1837), section 8, ‘the valuation for

court fees and for juvisdiction is the 'same; and that
.rule applies to the appellate jurisdiction.  Reference

was made  to Kannayyao O'hettz v. Venkata Nara- -

sayya® ; and Sunderbai v., Collector of Belgaum®
- and to the Court-Fees Act sectlon 12 and Schedule II,
" Article 17 (2ii). - The plamt merely claims a declaratory
decree Wlth an 111]unctlorfJk as consequentlal relief ‘md

oo (1916) 40Mad Lo L@ (as) L. # 461, A 15;.
. o : 43Bom376
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j"comes within’ sectlon 7, iv. (¢) of the Court-Fees Act. -
- The suit, it was submitted, was not ong which embraced
two or more distinct subjects within section 17 as held

by the High Court. Gulabsingji v. Lakshmansmgﬂ“’ .
was referred to. Under section 7, iv (¢).of that Act'it

see Order VII, Rule.1 (¢); and he. valued the suitat
Rs. 130 and the injunction at Rs. 5.  This ‘valuation -

-was llable to alteration by the Cour.t if it was incorrect,
under section 12 of the "‘Act, The plaintiff paid the- .
_court fees which he was asked to pay which in all.were -

Rs. 135. The H1gh Oourt therefore, erred in treating '

it as a suit for two or more distinct 1ehefs unde1 sec-

tlon 17.

E. B. chlces for the respondent contended that '
the First Class Subordinate Judge had jurisdiction to -
try the suitin theexercise of the specml]unsdlctlon con- -
ferred uponhim by section 25 of the Bombfty Civil Oourtsv ,
Act, and the appeal from his decision lay to the High"

_Court under section 26 : and no objection to that, juris- 4
~ diction should have been given effect to having regard '

to section 11 of the Suits Valuation Act, 1887, and sec-
tion 21 of the Oivil Procedute Code. In any case.the 3
District Judge had no ]umsdmtwn to entertain the

.appeal The property in suit not being within the -
-local jurisdiction of the trial Judge, he could. only’,
© legally hear it if the valuation‘exceeded Rs. 5,000. -No
- objection was taken to his hearing it by the appellant
* who could not now “contend that the valug -did not-

exceed Rs. 5,000. 'The suit was tried as being"on‘e

“ for a declaratory decree. Wlthout consequentlal relief,
" a case for which a fixed fee of Rs. 10 is provided by *
, Schedule IT1,17 (i) of the Court-Fees Act; that this was .

the view taken was probable 'from the amount of the

. fee paid whigh was Rs. 10, and 6 annas, the amount over

+ M (1893) 18 Bom. 100.
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-Rs. 10 bemg in respect of the Value put upon the 1n]unc-

tion as _being  consequential relief. Reference  was
made to Mul Chand v.Shib Charan Lal®. The value of -

. the property was the only material valuation, and

1918% .
ST .

e
SHIDAI’PA'

- that was stated by the plamtlff to exceed Rs. 60,000, If VENK@TRAO

section 7, Clause (c) was applicable the claim - to the
, 1n]unct10n as being consequential, relief might have
~been given up as unnecessary on the objection of the
- appellant : but later such objection could not have been
~taken : see section 11 of the Suits Valuation Act and
- the Civil Procedire Code, 1908, sections 18 and 21.

A P. 0.~ Lawrence, K.'C. replied subm1tt1ng that
‘section 11 of the Suits. . Valuation Act was not . apph-
cable as it only applied to a case where a suit had been

- overvalued or undervalued. . The question whether
the trial Judge had jurisdiction was not material..

1918 December 3rd —The ]udgment of rhelr L01d-
shlps was delivered by C

- BIr LAWRENCE JENKINS ~—Thls suit was 1nst1tuted
“-in the Court of the First Class Subordinate Judge of
'Belgaum to establish the plaintiff’s claim . as’ adopted

son to the'property of Venkatrao Desai.

*

The prayers of the plamt are for

: “(1) a declaration that the plaintiff being the lawfully adopted son of the

/dgceascd Venkatrao Desai is owner of all his property . ., . Rs 130,; 2 a
* permanent. injunction may be issued to the defendant prohibiting him from

causing obstruction to the immoveable and moveable property that is in the *
plaintiff’s possession. “Valuation for this purpose is Rs. 53 (8) if it be .

“deemed desirable to grant to the plamtxff any-"other relief besides thxs the
same may be given.”
and so forth. It is alleged in the plamt that the pro-
perty forming the subject-matter of the suit is worth
Rs. 69,000, that it is situate in the districts of Belgaum
. and Satara, and that the portion in Belgaum is in the
t'dukas of Athm and Chikodi.

.. (1880) 2 . Al 676.
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. possession was a house valued at Rs. 250 ; the rest” oflfh-’
- the property was in the Collector’s posé’essmn On the .
. 23rd March, 1910, a decree was passed by the Subordi-: -
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* At the date of the sult the only item in the plamtlﬁ’ .

nate Judge in the plaintiff’s favour. On the 23rd March,
1910, two appeals were preferred by the defendant from; .
this decree, one to the. letI‘lCt Court, the other to the-‘ :
High Court R ' e

That in the Dls’nmct Oourt was heald ﬁlst and 1t‘ '

‘resulted in a reversal of the First Court’s decree. From'

this appellate decree a second appeal to the High Court .
was preferred by the plaintiff. On the 10th March, -

1911, ‘issue of the usual notice was dlrected and ‘on the

same date the defendant withdrew the first appeal that?
he had previously preferred to the ngh Court on. the '

23rd March 1910, - .

' The plamtlff’s appeal from the appellate deelee was
heard, and on the 26th Jiane, 1912, the decree’ of the"
District Court was reversed on, the ground that the' -
appeal from the original decree dld not 11e to that
Court, but to the High Court o : : "_ ‘

Finally, the High Court heard the defendant’s a,ppeal '
to it from the original decree of the Slibordlnate J udge
‘and affirmed his decision on the merits. B

The defendant applied to the High Court f01 leave to‘_ A
appea‘l to His Majesty in Council, but with no success. -

"By an Order in Council, however, dated the 98rd .

‘March, 1915, special leave to appeal wis granted, and‘-,*
80 the present appeal has been preferred. ' '

Looking at the broad results, -apart from any techm—'y.,v‘
cality, two things are clear in this tingle. of lltlgatlon .
First, that the adoption was affirmed as a fact by the
Subordlnate Judge by whom the case was tried and by .
the two Judges of the High Court, but was negamved.w
by the District Judge ; and, - secondly, -that in no event

had the District J udge any authority to deal with thwe'f
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N case as he did. The plaintiff instituted the sult in the :
" First ClasssJ udge’s Court, whete it could be entertained -

only in the exescise of the Judge’s special- original*
jurisdiction. No objection was taken by the defendant
and the Judge heard and decided the case without any
“demur, and there ‘can be no doubt that the litigants -

~and the Court intended and understood the disposal of
the case to be in the exercise of that jurisdiction. . But

. the District Judge has brushed this. aside and foisted
* on the plaintiff a view of the First Court’s _jurisdiction -
“that was impossible, and on that footing treated the
‘case as one in which the appeal would lie to h1s “Court, ,

. To appleelate the matter now in contest it is necessary' :

: ‘to examine certain Acts of the Indian Legislature. .. ,

In the mofussil of Bombay there are two classes of

' Suboulmate Judges, designated respectively: as those

- of the First Class and those of the Second Class. - Under

the Bombay Civil Courts Act, section 24, the jurisdic-

* tion of a Subordinate J udo'e of the First Class. extends

- toall original suits and proceedings of a civil nature,

- and that of a Submdmat‘e Judge ofsthe Second Olass to.
all original suits and proceedmgs of a civil nature ‘

. wherein the subject-matter does not exceed m amount

~or value five tliousand rupees: - : '

By section 25 it is. provided { that a Su“bordlnate J ud"e '

of the First Clags, in addition tohis ordinary ]unsdlctlon,
- shall exercise a special jurisdiction in respect of such

- suits and ploceedm(rs of a civil nature wherein the sub- -

' ject-matter exceeds five thoueand 1upees in amount or
value'as may arise ‘within the local ]umsdlctlon of the

. Courts in the district presided over by Subouhnate
Judges of the Second Class. “ = = . .

Under. sectlon 8, with certain exceptions not now
‘ matenal the DlStI‘lCtr Court-is the Court-of Appeal from

“all decrees passed by the Subordinate Courts when an

appeal lies; but in all suits’ decided by a Subordinate

1918.-' h
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- Judge of the First Class in the exercise of his ordlnaly( '
or special original jurisdiction of which the amount or

« value of the subject-matter exceeds five thousand: rupees,

the appeal from his decision is dir ect to the High Court.

Tt is common ground that' this suit could not have

" been heard by the First Class Subordinate Judge in the

exercise of his ordinary -jurisdiction. This is obvious
from the local situation of the property in suit. At the
same time it is’ équally clear that the suit .could be

‘heard by him in the exercise of his special original
j ]urlsdlctlon if the amount or value of the subject-matter

exceeded five thousand rupees. And this it undoubtedly

“did ; in fact, it exceeded Rs 60,000, and there is no dlS-

pute. as to this.

Why, then, is 1t contended that the sult ough‘o not

" to have been instituted in the Court of the First Class
" Subordinate Judge ? It isargued that this is the. resulf

of provisions contained in the Court-Fees Act and the
Suits Valuation Act, which, it is said, 1mpose anotional
value on the property dlstmct from its real value, and -
that this notional value isless than Rs. 5,000. '

" By section 6:0f the Court-Fees Act it is enacted .,hab’ )

~ except as therein mentioned no document of any of the -

kinds spe<31ﬁed as chargeable in the First or Second

" Schedule to the Act shall be filed, exhibited or recorded .

in any Court,of Justice unless in respect 'of such- docu-

ment there be paid a fee of an amount not less than that
indicated by either of the Schedules as the pl oper fee .
for such document, - :

~Among ‘the documents so specified is a plamt present-
ed to a civil Court. - : .

Section 7 deals. W1th the computamon of fees pa,yable ,
in certain suits, and among them are a suit to Obtain a’

“declaratory decree where consequentlal relief is prayed,

and a suit to obtam an injunction, In each case the fee '
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is to be computed accerding to the amount at which
- the relief sought is valued in the plaint, ‘and it .is pro-
. vided that in' such suits the “plaintiff - shall state the -

~ amount at which he values the relief - sought. By~

" Schedule II to the Act a fixed fee of Rs. 10 is pleserlbed
- fora plaint in a suit to obtain a declaratory decree
: where no consequentlal relief is prayed

o By sectlon 8 of the Suits Valuation Act 1t is prov1ded
> that the value as determmable for the computatlon of

court fees and the value for the purposes of ]uusdlctlon»
_shall be the same. : :

The argument is that as the prayer for a "’declaretion'
* is valued at Rs. 130 and that for an injunction at Rs. 5,
~ the value for the purposes of jurisdictionimust be taken

to be -this figure, though t’he,‘. real vfalue exceeds
: Rs 60,000. -

" If this be: sound then the First Class Subordlnate
Judge had o power to entertain the suit in the exercise

.

-of his special original jurisdiction, and, as a consequence, .

‘ the appeal to the ngh Court was not competent

~ The fee paid by the plaintiff on’ his plamt was
'Rs. 10-6-0, and. this cannot be reconciled with the theory
_ that the prayer for a declaratlon was valued. at Rs. 130. '

At the same time, there is an ev1dent explanatwn

how th1s fee was computed, -and it is thls

Sectlon 17 of the Court-Fees Act prov1des that Where

- a suit embraces two or more distinct subjects, the plamt :

.shall be chargeable with the aggregate amount-of the
fees to which . the plaints embracing separately each of
‘such subjects would be liable. . In accordance with this

. provision ‘the sui_t'Was apparently treated as embracing -

two subjects, and an aggregate.fee of Rs. 10-6-0 was paid.
The injunction which was limited to the house was valued
at Rs. 5. The balance of Rs. 10 can only be the fixed fee
., ILR7T-3 ©
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‘payable on'a plamt in a -suit to obtam a decla1at01y}_

houss, but it was correct as to the rest of the property.

No doubt at they first blush a certain . degree ‘of. -
~obscurity . is occasioned by the allegation that - this

prayer for a declaration of title only is valued at Rs. 130

"Jit is contrary to the scheme of the Act that there should‘

- decree where no conseqentnl reliof is claimed. And this -
is what the plaint in effect shows, for it alleges that-the .
“suit is brought.fora declaration of title: only . This '

: may have Dbeen an: oversight and an .error ay to the

be any valuation of sush % suit. But all. obscurity is’

dispelled - -when the explanation of this valuation is

- realised. It is to be. traced to a practice not incommon
~in Bombay of valumor a prayer for a declaratory decree; .
- at Rs. 130 as being the vilue on Whlch the fee nearest_ -
_ ‘to Rs. 10 would be 1ev1able ' ' '

Thxe practice hae no warrant in- 1aW but has been- 7.
followed from a- mleconcewed notion' of ‘what cautlon
reqmres Bat never was caution more mleplaced and -
~their Lordships feel strongly that they ought not to

allow the true facts to.be distorted out of deference to an

-erronaous practite. . And here it may’be noted that' the
Rs. 130 cannot have been treated as the measure of the -

fee, for ~on such a value Rs. 9- 12 -0 and nob Rs. 10 Would

- have been pald

'I.‘hen a.frcun When the plalnt is examlned it is at
ong> apparenb that as to the whole of the property

except the house no consequentml relief could have
~been prayed and ‘that even as tothe house the’ injune-

tion prayed was demurrable in the sense that no cause

~of action was discloseds, Wlnch could Have supported

this relief. = ¥ : e“-

It regard be had to the real as. dlstlnct from the im-

pated value of the property, the suit was properly’
instituted in the Court of the First Class Subordinate

b - -
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_-Judge, and if any part of the fee payable and- pa1d was
~afixed fee under Schedule IT of the Act,” then the

notional value of the proper ty or any part of it could
" not dlsplaee 1ts real value for the pm poseg of 3ur1sdlc-,

’ ‘tlon

If as to any. othel part of the sult a deﬁclent 01 no‘

© fee was paid, the objection would be, ®10t that the sult :

was outside the Court’s ]uusdlcblon but that the ploper
, fee had not. been paid, and - thab in contravention of

- section 6 of the Court-Fees Acta_document had been
filed in Court in respect of which the fee 1ndlcmted in -

the schedules had not been pald

In this case no ob]ectlon to the. Comts ]umsdlctmn
~was taken in the written" statement or- the issues, ngr

-was it even suggested inthe defendant’s memorandum of -
appeal either to the District J adge or the High Court -
‘that the suit was not properly brought in the Court of -

the First Class Subordinate Judge, to be there- heard

 and. decided by him in the exelclse of 1115 special

onglnal ]urlsdlctlon

Had the ob]ectlon been taken as 1t should lf’aif
~all, in the First Court, it would have been: by no-

means insuperable. It might have resulted in the
rejection of the plamt ‘but.even this extreme measnre
‘wonld not have precluded the plaintiff from pr esenting

- in the same Court a fresh plalnt properly framed and
‘valued, in respect of the same Gause of action. Proba-

‘bly, however, the objection ‘would have led to the more

practical solution of an amendment of the prayer%o the-

plaint-by excluding from it the futile and - demurrable

claim for an 1njunct10n Then the suit would have been -

in order, and it is because the defendant d1d not take

the objection at the proper stage that he has been . able
to prolong this 11t1gat101_1, commenced so far back as the‘
- 3rd February, 1909, by an appeal to tghi_s Board, which, -

E
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when analysed rests on no- sort of merlt but on the'
most technical of technicalities.

Their LOI’dShlpS are of opinion that they Would not'

" be-justified in assisting an objection of this type; but -

more than that, they hold that even the technlcahty
on which the defgndant relies cannot prevall .

The Court-Fees Act was passed not to arm a htlgant

. with a weapon of- techmcahty agamst his *opponent,’

~but to secure revenue far, the benefit of the State. This

" is evident from the character of the Act, and is brought -

out by section 12, Whlch makes the - dec1s1on of the ™
First Courtas to value final as between  the parties,
and enables a Court of appeal to correct any error.as o
th1s, only where the First Court de01ded_ to the detrl-‘_
ment of the revenue.-

The defendarit in this suit seeks to utilise the prov1—f :
- sions of the Act, not to safeguard the interests of the
- State, but to obstruct the plaintiff ; he does not contend
‘that the Conrt Wrongly decided to the detriment of the -
revenue, but that it dealt with the case without’ ]ums-'
diction. - ° , . o L h

: In the cucumstances this plea, advanced for the ﬁrstj';
- time at the hearing of the appeal in the District Court, -
is mlsconcelved and was rlghtly re]ected by the ngh
Court. . = -

Their Lordshipe Will ‘\therefore ' humbly hdvise'Hls :
Majesty that this appeal should be dismissed, and the .
‘appell®nt will pay the cosbe ot this appeal

Sohmtors forﬂthe appella.nt Messrs T L Wzlson.
& Co. PR L ; B

SOhCltOl for the respondent Mr Edward Dalgado

3

A ppeal dismzssed

J. V. W,
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