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-1918. ~under sectmn T of: the ’Lunltatlon Act the rlght of the_'- "

S _;T three plaintiffs - to. recover - possession of 28/391311 share
. ULAM '&

Goss -in the property would be - within time, as the clann of'»_
| SH ;?;{AM " one of them, who was under a  disability, is within tlme‘ '

Paxpurane. - The purchaser in possession would be equitably entitled

o .to have his rlghts under the simple mortgage satlsﬁed '
before he can be called upon to part Wlth his possession.
The result is substan’olally ‘the same as. if .he were a
mortgagee in possession” with this difference thathe
may not ‘be,liable to account as a \mortgftgee in .

possessmn -
Decree reversed

. , J. G R,

APPELLATE 'GIVI'L"

T Before Ma Justice Shah on dszerence between Mr Justzce Beaman
o and Mr. Justice Heaton: - . SR
1918. « BHUTA WALAD JAYATSING (ORIGINAL PLAINTIFF- APPLICA\:T), APPELLAI\T

October 17. ». LAKADU DHANSI\*G AND OTHERS {ORIGINAL DEFENDANTS) RES- ’
- , ' PONDENTS. ° ‘ , : . ‘ N
C’wzl Procedure Code (Act Vaf‘ 1908), section 144—Decree for pla,mtzﬁ’-»-
. I&euersal of the decree in appeal—'-Restorq,twn of the trial. Court’s decree in
 second appeal—-—Cﬁuim Sor vestitution—Plaintif’s right to claim restitution. «
© A question being referred - whether a. plamtlff who obtained a_ decree in his
fa.vour in therial Court and went -into possesswn under it, and was put out
of possession under the' decree of the first Court of appeal reversing the trial
Court's decree, and who succeeded i the Court of second appeml which res-
* tored the judgment of the trial Court, can claim any benefit under sechon 144,
Civil Procedure Code, 1908, in regpect of time he was . d:spossessed between
the decrees of the first and second appeal Courts, o

. Held, that the plaintiff could claim such beneﬁt unde1 sectlon 144 of the
Clvﬂ Procedute Code 1908. L

SECOND Appeal against the declsmn of C. 0 Dutt
“Assistant Judge of Khandesh, conﬁrmmg the decree :
passed byJ H Bemgm : .

® Scoond Appeal No. 22 of 1917
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w.ﬁ".

Apphcatlon undel sectlon 144 of the Owﬂ Procedme" -

Code, 1908.

_.'enjoyment of the water of a well.~ The- Subordma_te
“Judge decreed” the smt in plaintiff’s -favour. 'The
"-defendants appealed to the District Court, but Wlnle»

“the appeal was pending the plamtl?f took out execution
: of the decree and was put in joint :possession of the -

water of the Well with the, defendants onthe 6th Sep--
“tember, 1909. - The Dlstuct Court.reversed the decree of
the Subordinate J udge’s ‘Court and. dlsmlssed the suit.
As a result of this, the plamtlﬂ“. lost possessmn of the‘
' well on’ the Sth November, 1911.

. .The plamtlff theleupon appeal'ed to the ngh Court.
‘The High' Court, reveised the Adecree of the . District
- Court and restored that of thé Subordinate Judge’s.
Court. - After the H1gh Court’s decree, the plaintiff got
- possession again on the 7th November, 1913. He. then
presented an-application under. secmon 144 of the Civil
-Procedure Code, 1908, claiming - Rs. 750 by way of com-
. pensation for the loss of joint enjoyment of thé water
.{from the 8th November, 1911 to 7th November 1918,

" Both the lower Courts were of oplmon that the plamt—

'jifP’s remedy ‘was to obfain the relief sought by a regular

suit and not by an a.ppll(}'LthIl under Section 144 of the
Civil Pmcedule Code, 1908 - s

On appeal to the ngh (}Ourt the case was - algued :

j before Beaman and Heaton JJ. Their Lordships deli-
~vered the following’ ]udgments on- the 12bh March
- 1918. ' R .
BEAMAN' J. :—The plaintiff has apphed for 1est1tut10n
by way of compensationsin the. followmg"cu cumstances.
 He brought a suit to be given-joint enjoyment of the
water of a well. The trial Court found in his favour.

‘The . defendants appealed, but while the appeal was

1918, - -’

Ta 1908, & suit was brought by the plaintiff for ]omt - BH"T‘V?

LAKADU :

. Duaxsing, -
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. pending the plaintiff took out executlon of the decwe g
- and was put in joint “possession of the water of the We11.
~ with the defendants. The Court of appeal 1evelsed the E

- deéree of the Court below 'and dismissed - the plaintifi’s

suif. He appealed to the High'Court, but the defendants’

_in turn took out executlon and the plaintiff was depriv--

ed of joint enjoyment of the Watel of the well. "Two .
years 1ate1 the High Court conﬁrmed the decree of the
‘trial Court ‘The plaintiff asks for restitution by way
of compensation for the loss of joint en]oy ‘pent of the.
~,Wate1 for. those two years. - ' '

- Tt is not Very e‘Lsy to ﬁnd any good 1eason in the‘
'language wof. the section for. refusing his prayer as the .
Courts  bélow have «done The ‘most, I think, that:
can be said is that the formel secmon of which sec-v
tion 144 of the present Code is an enlalgemenf found a

" place in the chapter on first appeals which lends some

support to the plin(:lple which I Would affirm. But 1

own that on that g1 ound alone I should not feel Very
,conﬁdent o N o R ‘

Lo appears to me, however, tlnt such a playel ‘as’ th1s

\ 1s opposed to the p11n01p1e of restitution. As I under-.
~ stand that’ punmple it is limited to cases in which the

status quo ante suit has been - disturbed by a decree.
which is. afterwards 1eve1 séd.” The case before us has
to deal with two 'xppellate decrees. - The ongmal decree-

disturbed the stafus quo omte, and the decree of thé .

Airst Court of appeal restored it. There can he no doubb .
’ but that. had the’ litigatich ended here the defendants’

would have-been entitled to 1estitutionv‘f01 the inter- _’
vening penod by vvay of compensatlon had.it been in-

all regpects a proper tase. ~That is to “say they would
" have been entitled .to a restoration of the status quo
_ante the trial Court’s decree, under which the plaintiff
~had dlsturb.ed that state of affairs,” and along with it
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compensation for any loss which had been ciused thém
‘by.the premature execution of a wrong decree. In the .
end what was at that time a wrong decree was shown
to be a right decree, and had the defendants not execut-*

ed the intermediate deciee no case “would . have’ anisen
for compensation by way: of restitution. Remembermg*
that at the commencement of the peuod f01 Whlch the-
plaintiff is asking for compensation the parties were-
relatively -occupying the same positions ‘as they_ had
done before the litigation began, can it be said that the
plaintiff 1‘;3 éntitled to have what he asks? In my

-op1n10n it cannot. For if he can, it would only be upon .
a principle, which being extended to-all cases would
give a plaintiff :who had been deféated in two Coul ts,
“but had finally succeeded. in the High Court a nght of
this kind over all the intervening period.. No such
rlght has’ ever yet, been :claimed, nor, if claimed, would
I amsure, have been entertained in any . Court. Here,
for example, had -the decree of the trial Court been
~against the plaintiff, and that -decree been confirm-.
ed by. the Court of first appeal the plalntlﬁi would never:
have obtained joint en]oyment of the water of the well
from the institution of the suit fo its final decision in
This favour some years later by the High Court. . And
- most assuredly in that case he would have had nothing
upon which to found a claim of this k1nd I cannot see
_ that the: principle is really affected in any way by the
" fact that the plaintiff was successful in the trial Court,
,and lost no time in takmg advantage of that Couft’s
- decree. If the. principle upon which I would decide
- this appeal be correct it has this great advantage, that
" it is simple, uniform, and yields this result that in no
case can a plaintiff ask for restitution or any of its
" concomitant modes, under sectiom 144. T am fortified
too, in my belief, that this is the true principle by the
fact that the pleader for the appellant could not refer
LLR. & 616 :
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us toa smgle case among the many Whmh have " conie -
up for judicial determination under sectlon 144 and the

'co,uespondmg gection in the ‘former Code, m Whlch a

: pl"l,llltlff had asked for thls rehef

Gn my view there can never be a true ground for'

'affmdmg relief to a plaintiff_ on the principle of restitu- -

tion, for the very simple reason that untilhe isin under -
a good decree, hé must be taken to have been outall the -
time, else he had not been a plaintiff. And when T °
say a good decree I mean a decree which is. finally
good and beyond the reach of further couectlon There
might be a difficult case where in facts such’ as those :
with Wlnch we are dealing, the. defendants had aned
for and obtained restitution in the form, of compensa-

: tlon under the intermediate decree. It might then be

“a question whether when the final decree re-affirmed
the first decree; the plaintiff would _not at least be entitl- -
ed to be  re-imbursed anything he had been compelled ,

: to pay to the defendants under: the head of restitution. -~

~ That, however, would be a genuine, thourrh I thmk a

}very rare case of restitution, and we may wait till it
.occurs before we express any definite opinion upon'it

I would dismiss this. appeal and confirm the order "

- appealed agamst with. all costs upon the appellant..

HEATON J. —A ht1gant obtained adecree entitling h1m
to the use ]omﬂy with another person of a well. - I will
call him the decree-holder and the other the “judgment-

- debtor.  The former applied to the trial Court to execute

the decree and was placed in joint possession® of the
Well with the- ]udgment-debtor Thereafter. as the

- decree was reversed in first appeal he was, on the appli-

cation. of the Judgment debtor, removed. from joint

-possession on . the 8th -Novex‘nber 1911.. In second.
appeal the decree-holder -again succeeded ~and. was
.1est01ed to ]omt possessmn on the 7th Novembe1 1913 '

PR
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a

years from 8th November 1911 to 7th November 1913
for the loss he has been put to through ‘being deprlved
of the use of the Well-water The claim is made- undel
“section 144 of the Civil Procedure ' Code: - Its merits
have not been investigated, for both the lower Cotits
have decided that this apphcatlon is nof one that can
be dealt with under section 144. He hag appealed and
in my opinion hlS appe'tl must’ succeed, -

~ The lower Courts have held- that as the ]udgment-
debtor did not gain anythmg material he cannot be
- called on to recompense’the decree-holder for any loss.
“That, I think, involves an absolute misreading ~of sec-
" tion 144. The loss incurred by the dectee-holder, if
any, is due to‘tlre fact that the judgment-debtor execut-
- ed against him an erroneous decree. - If he has suffered,
“a loss and if he is entitled to compensatlon that com-
. pensatlon must be obtained from the judgment-debtor. -

' “For the purpose of the argument ‘before us. on the |
) plehmmaly point we must assume that the decree-holder
“has incurred a loss., If'so, I do' not doﬁbt" that he is
t entltled to compensation or damages He was entitled .
“to execu.te the dem ee, he did so. He Was ‘then ousted and
it turns out that the judgment- debtor ousted him in
veliance on a right which is found not to exist. That
being so, the decree-holder, in my opuﬂon, is- entitled
to compensatlon or damages :

The queﬁtlon then arises Whether he is to get the
compensation or “damages under section 144 or by
) sepamfe $nit. - In my opinion it . must be under
section ‘144.- That section lays down a law very,
~different from the old Iaw of section 583  of the old
Code. To begin with, by clause (2), which did not form
part of the old section, it is enacted that no suit shall
be instituted for the purpose of obtaining any restitu-
tion or.other relief which could be- obtamed by apphca-
tion under sub-sectlon (1)

" 1918.

BroTA -
A

* -LARADD -
DHANSING. .
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1918. " " This indicates, with unmistakable clearness, that the -
" Bayra - ihtention of the law" is-to bar separate suits and to

L;”Qob 3 compel litigants to have tbese matters cleared up in”
K SR
" DHANSING. .re\ecumon ploceedlngs S . AR

Secondly, old section 583 by 1ts terms apphed only to
“beneﬁt by Way of restitution or otherwise” under : a
decree made in first appeal: -There is no such vestric-
tion in section 144 so the benefit may arise under a
‘decree in second appeal as it does in th1s pa1tlcu1a1
case. - Sy

'l‘h11d.ly, the comprehenswe nmtule of the sectmn is "
emphasmed by the. WOlcls expressly empowenng the
Court to award - 1nterest damages, ‘compensa’mon or .
vmesne profits. . - EERE . : o ;

I read sectlon 144 as-a pdlt of the soheme of the -
Code as to executlng de01ees under appeal. Execumon
of 'such decrees is not forbidden nor even d1scoumged
As ‘1ppea1s clearly; from Rules 5t0 8 of Order XLI of the-
Code. - But safegualds are provided. On the one hand -
the decree-holder may be required to give security if he
xecutes the decree; on the other, the judgment-debtor -
may be required to give security in order to avoid
having the decree executed. But this is not ehough:
and ‘section 144, I think, supphes what is want-
ing and enables the Gourt to settle in executmn all’
quesmons as to the loss one party or the othel is put. to
in e\iecutmg any decree subsequently varied or revelsed
- OWING to- th1s d1fference in opinion- the follow1ng~
‘pomt of law was referred for decision to Shah J. under.

- section 98 of the Civil Plocedure Code, 1908 ; « Whether
a plaintiff who has. obtamed a decree i in_his favour in -
the trial Court and gone into. possession under 1t and
has been put out of possessmn under the" decree of the
first Court. of appeal reversing the trial Court’s decree
(no claim for restitution having™at this stage been
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preferred agalnst h1m by the' defend,ant) and Who has ~ 1918
succeeded - in the Court of second appeal -which has - )

vestored the judgment of the trial Court, can claimany. = P%™
_benefit nnder section 144 in respect of the time he Dléii:?:’(;
was. Chspossessed between the declees of the ﬂlst and

second. appeal Courts ?” . -

- W. B. Pradhan, for the appellants a-——The Words of

section 144 of the Civil Procedure Code, 1908, are very-
wide ; the expression ¢ any party ” includes plaintiff as

‘well as defendant. Whenever a question of restitution
arises, the Court has first to see whether there has been
‘execution of a wrong decree ; if there is, then the Court -
has ta see what party has come to any damage by the
execution. The relief by way of restitution is based on -
the ground that the Oourt mué’t see that 1ts plocess l,s

: not abused.

, Sectmn 144 of the Gode of 1908 has 1ts counfelpart in
sectlon 583 .of the Code of 1882. he latter sectlon_
: occurs in the chapter relating to first appealsxand that is
Why I cannot quote a case where a plalntlﬁ has clalmed
.and been awarded restitution. :

[SHAH J. :=~The sectlon Would apply to second ap-
" peals also by virtue of secion 587.] ) .

, Secmon 144 d.lﬂfers from section 583 of the Code in two :
vWays first, it is made applicable to all appeals ;."and,
secondly, the right of restitution is an mdependent
- right whmh the party aggrieved can exe1c1se :

- v

-T rely on the wording of the section which is strongly ‘
in my favour : see Rajkissén Sinigh v. Baroda Dabee® ;
" Hurro Chunder Roy Chowdhry - -v. Shoorodhonee :
' Debia® ;- Rodger v. The Comptoir .I’Escompte De
' Pams(“) Ra;a Sth V.- Kooldzp Smgh(" Dm asamz‘

A7

0 (1866) 6 W . Mise. 111 @ (1888) 9 W. R. 402 at p.-407,
< Tatp. 118, - 67 (1871) L. R. 8 P. C. 465 at.p. 475.

,(4).. (1894) 21 Cal 989 at p. 994,
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- 1918 ’ Ayyar V. Annasamz"Ayyarm Prag Namm v.
' -‘B ~ Kamakhia Singh® ; Parbhu Dayal v. Ali Ahmad(’)
.- . SubharaJﬁdu v. Yerram Settz Seshasani®. :

“PLagapy

 DHANSING, S8 . Abhyankar, for respondents Nos.’1 to 3: —-The

E scheme,of the Civil Procedure Code is that it deals
- mainly with execution and provides for- cases when -
there-hak been a wrong execution. It seems to suggest
-that a successful plaintiff can get all that he is entitled -
~to get by a decree properly framed. He is protected atb -
all three® stages (i) from the cause of action to the date_

of suit 3 (11) from the date of suit to decree ;’(iii) from -

- the decree to the date of 1eallsat10n of the frmts by the  '
decree-holder I :

8o far as the executlon of dec1ee is concemed We"
haNe complete ‘provision in section 47; and we must.
look only to section 47 for all questlons relatmg to

© execution. “When eg;ecutlon of decree is poss1b1e toa
-plaintiff, he must resort to section 47 alone ; he cannot

" proceed under section 144, which is a far wider sectlon
prov1d_1ng for a dlﬁerent contmgency U

'I‘he words “which are ploperly consequentml on -
such variation or reversal ” in section 144 indicate the_
purpose of the section. If the damages are pldp‘erly '
consequential on ‘the reversal of the decree, then W111
the s8ction apply. In this case the damages claimed by

, pla,lnmﬁ:' durm" dispossession are not damages properly.
arising on the reversal but they are referable to the
or1g1na1 rlght under which plamtlff was dlspossessed
,,gu; the first instance.. For that damage _prowsmq 1s‘ -
made by the decree. = - . E e :

Turnmg to the history of SeCtIOIl 144 there was ﬁrst
of all section 362 in Civil Procedure Code of’ 1809 it -

- (1899)23Mad 306 at ps 310. " (1909) 32 AlL 79‘ e
@ (1909)31 AL 551, -~ - (1916) 40 Mad. 299,
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prowded for the . executlon of appellate decrees,

Between 1859 and 1877, cases of rest1tut1on arose now.

“and again. . Therefore, sectlon 583 was inserted in the

. Code of 1877, The words © by way of restitution ot
‘otherwise ** were introduced as a result of the case law .
Section 583 of the Code of 1882 is the same 1n olts ‘

Wordmg

-

On th1s section, the Madlae H1gh Coult held that
1est1tut1on can be given in execution. lefenng from
‘; the above ‘the Allahabad "High , Court held .that
{‘-1est1tut10n can be had only by a sepalate suit. . The
_Oalcutta H1gh Court was of _opinion .that restitution
- could mot be’ had in execution, but the Court had
; 1nherent powers to grant it. " This difference of opinion
_': ll‘lS been swept off by clause 2 of sectlon 144.

The last words of section 144 (1) ‘are matemally

'clnnged from the last words of section- 583. The .
"powels under section 144 are much wider than the.

* powers given to executing Courts. So far as the plaint-

.:1ﬂi is concerned there would be no difference though
" there would be a-good deal of deEerence When the
' ‘defendant is concerhed. - s,

When a decree is capable of executmn then section 144
does not apply at all, but when there. is no direction in

“the decree itself for restitution, then sectlon 144 woujd

apply. If section 144 be literally construed, sections 47
‘and 144 are ovellappmg W& must, therefore, look into
the reasons for their-enactment. When a decree has to
be executed Part IT should be resorted to. It-is not
‘pelmlsmble to seek the aid of section 144 which appea‘rs
" in a chapter deahng_ with “ miscellaneous ” subjects. -
. Pradhan, in reply :—The remarks in Hurro Chunder
‘Roy Chowdhry . - Shoorodhonee Debia® furnishe a
1eply ‘to the contentions of the other s1d_e.

: © @ (1868) 9 W. R. 402 at i 406.-

-

1918, )

et s,
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»'..191\8- "When an appellate Coult dec1des an‘ appeal it

B d1rects its attention solely to the merits of the case with"
H,? ™ - 3 view tordetermine whether the decree appealed from -

"Dt;lﬁ';flg}. " should be confirmed or reversed. It does not address
~ . itself to the side question whether the decree appealed-
~ from has in fact been executed, and whether in case of .
reversal the rights of -the parties are to be adjusted .
‘afresh. To p1ov1de f01 such a contingency sectlon 144 o
“has been emcted in’ 1ts present form, ,

SHAH J.:—In consequence of the difference of oplmon ,
between Mr. Justice Beaman and Mr. Justice Heaton,
" the following point of law has been referred to me for -

demswn under sectlon 98 of the Code of 01v11 Pr ocedule
s

« Whether a plalntlff Who has obtained a demee in ”
his favour in the. trial Court and gone into possession
under it, and has been put out of ‘possession under the
" decree of the first :Court of appeal reversing the trial .
Court’s decree (no claim for restitution having .at this
stage been, preferred against him by the defendant),.
and who bhas succeeded in the Court of Second Appeal :

-which has restored the judgment of the trial Court, can
cclaim any benefit under section 144 in respect of the '
t1me he was dwpossessed between the declees of the

ﬁlst and second appeal Courts ?” - : h

LY

Iam of opinion that - bhe plamtlff can claim such '
beneﬁt under section 144«of the Code of Civil Procedute.
The Wo1ds of the secmon are -plain and cover the casc '

u«ﬁ‘

g.g unde1 the c1rcu1nstanceq stated in the pomt of 1eference

- )
"1 do not qu1te follow the - smmﬁcance “of the’
paranthetlcal clause’in the question, - viz., “no claim for
R .3 .
restitution having at this stage been preferred against .
the defendant”. It probably refers to such claim for.
restitution in the form of compensation under the

-
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) mtelmednte decree, as Thas been mentloned in the ]ud"-

in recovering b‘lck the possessmn under the mtelmedlate
~decree did mftke a claim for restitution though not for
“restitution by way of compensatlon In -the- v1ew I

it ttake of the point it makes no difference: Whether the -

+‘defendant did or did not make a claun 101 1est1tut1on
- in any sense under the mtelmedlate demee ‘

oThe section prov1des that the Ooult of first 1nst<mce
‘shall, en the application of any party entitled to any
wbeneﬁt by way of. restitution or othe1w1se, cause such '
_restitution to be made as will, so far as may De, place
. the parties in the position which they would have
‘occupied but for such deeree as has been reversed ; and for
this purpose the Court may make any orders including
. orders for the payment of damages or compensation, -
, ’fwlnch are ptoperly consequentnl on such rever: sal.

- The Words “ my party mclude a plamtlff and cannot
, be interpreted as meaning a defendant only The
plaintiff claims ' to be entitled to a certain beneﬁf in
virtue of the decree in second appeal and is entitled to
 be placed in the position which-he would have occupied.
but for the decree of the Court of first appeal which
wasg reversed ; and on his apphcatmn the Court may .
- make an order for damages or compensa’mon properly
-consequentnl on such- reversal -stuited to the circum-

stances of the. case. I am. unable to see how the

plfuntlf[’s application for damages or. compensatlon can.
~ be properly held to be outside the scope :of theusectwn %
‘having regard to the _words of the section, Whlch ared
"plain, and which.I am bound to read in their or dm‘u v
and natural sense.. It may be that thessection’ includes
~ some cases, which may mnot be cases of restitution in
the oi'dmary acceptation of the term ; andit may be that
if the words of the section were not clear, there may be.
ILR5&6—1T - :

1918,
ment of Mr#Justice Beaman. The defendant,. howevel -

Bruyra-

v.
Lakapg,
DHANSING,
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. 1918° ° some ground for refusing to treat them as cases of resti- -
‘ — tution. But where the Legislature has adopted a com- -
, BHOTA ) rehensive phraseology, I do not think its scope could .
-Lagipu - De properly curtailed by reference to any principle,
DEANSING. © hich, though simple and uniform, yields the .result
" that “in o case can a-plaintiff ask for restitution or any
of its concomifant modes under section 144”, contrary
to the word of seét.iovn’. 1If the Legislature intended that
" section 144 should not apply to a plaintiff in any -
- cade; the words “any party” could not have been appro-
priately used. -It may be.that the plaintiff, who has
obtained a decree in his favour for the first time'in
- second appeal or after having obtained-it in either of the
_lower Courts has not proceeded to execute it, may not
be able.to take advantdfre of section 144. But that is no"
glound in my opinion for holding that the plaintiff,
., 'who has obtained possessmn in execution of the decree:
of the trial Court and is sub%equently dispossessed under
- the decree of the District Court, cannot claim the bene-:
fit of section 144, if finally the decree of the District
Court is reversed, and it is found that his d1spossess1on '
under it Was no justified. :

It is contended by Mr. Abhyankar for the defendant ,
ﬁrst that when the plaintiff finally obtaing a decree in. .
 his favour, he can execute it under section 47 and that .

~to-such a -case section 144 has no direct and natural
application; and, secondly, that when the plaintiff
obtains the final decree it is open to him to ask the
final Court of appeal to make proper provision.in the’
e decree for such relief as he may be entitled to by way
.of interest, damages.or compensation in consequence
'of an erroneous decree of the lower Court, and that it -
is an additional ground for holding’ that section . 144 is:
_not mtended to apply to the case of a plaintiff, who can"
get the necessary relief by the terms of the deeree and
~ by execution under section 47, Civil Procedure Code: -
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i .

Idonot thlnk that these cons1de1at10ns can ]usmfy the - 1918+

: »conclusmn that section 144 cannot apply to a plaintiff. :

at all.. It may be “that to a large extent the plaintiff
- may’ be able to secure the relief given him by “the final =~
~-decree by~ an application under section 47." But. the,
circumstance that ~within certain” limits . the ground

BrUTA
.

. "LaRADD

‘Duansing, |
.

P

covered by section 47 and 144 is common as regards a:

N plamtlff under certain circumstances affords no bams:v'

~.for holding that there can be no ground open to the- ‘

plaintiff under section 144, which is not - coveled by
- section 47 of the Code. ' '

e

As regalds the contentmn that as the relisf may be .
,glven by« the decree, it cannot be clalmed -under
‘section 144, I think it must be disallowed. It may be
~ possible in some cases for the Court in second appeal

. to make provision for such relief as the plaintiff claims .

in the present proceedings. But it is possible that in
- many cases, whether the provision is to be made for the

benefit of the plaintiff or the defendant, the Court may .

" not make any such provision for various reasons. At the
- time of passing the decree the Court is chiefly concerned
‘with the ad]ustment of the rights of the parties without
~:any reference to the rights ar1s1ng in conséquence -of
~ ‘the change of ‘possession ‘during the pendency of the
'lltlgatlon under the decree under appeal ; and it may -
not be possible always for the Court to .determine
‘matters which are properly determinable under sec-

tion 144. Thus the absence of- any such provision in-

the decree is not necessarily a ground for refusing the -
relief under section 144. It may be that whete. the -

Court, while passing the decree, has advefted to any. -

“particular point coVeréd by section 144 and refused to -
_ grant relief on that point, any application under that

~section for the same relief will be refused. Butsuchare-
fusal would be based-on a different ground altogether; and - )

the absence of any relief on the pomt which it may be;

-
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poss,lble to prov1de f01 but. Wthh has not been in fact

”———"— p10v1ded for in the decwe, is not a'ground for: holdmg

. Baura-
SRR
LaAgabU

DHANSING.
»

" that section 144 cannot apply to the case'of a plaintiff."

'The plaintiff in my opinionis entitled to apply, and when -
i, . . A
the apphcatlon comes to be considered on its merits, it
“will be open to the defendant to establish, if he can, that
the pmtmular relief which the plaintiff claims is deﬁ-

| nltely refuséd by the Court passing the final decree.

On these grounds I hold that the apphcatlon of the
plamtn‘f for an order for the payment of damages or;
compensatlon from the date of dispossession under the
- decree of the. Dlstmot Court until the'date of the restora-,
tion of  that  possession undel the decree in second -
appeal 1evers1ng the decree ‘of the District’ (Jourt ig
clearly Wlthm the scope of section 144. ) -

I 11ave nothmg to do at thls stage with the meut& off .‘»‘
‘the claim, and: express no opinion whatever thereon., Itg

- will be for the lawer Coult to determine whether under .

the circumstances the plalntlff lias made’ out any case':
for an order for thepayment of damages or compensmon 3
ploperly consequential on the reversal of the decree 4
‘I agree with Mr Justice: Heaton that thls appeal
should be afglgowed 'The result of allowing the xapl)ea1:

- is that the orders of the lower Comts are set aside and-..

the apphcatmnlls remanded for chsposal by the (‘omt'vf'

- of first mstance accm ding to law.

Costs to be costs -in the application. - R
The consequentlal order, which I make is not stated

- in terms in the judgment of Mr. Justice Heaton ; and
."there is no rule as to the procedure to be followed when -
- the decision of the point referred to a Judge under

sectlon 98 is not sufficient by .itself to dispose of the
appeal completely but some further order becomes.
necessaly for the proper disposal of the appeal.. The
" practice under the Code of 1882 cannot afford any assmt-- (
ance, as under the old section 575 the appeal and not-f"

&
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‘.

~only the point of law, was to be decided by the JudgeV
. or Judges to whom the reference was made.- Under "
~ these 01rcumstmces as the order is consequential, I have

consulted Mr. Justice Heaton about it, and he agrees that
-~ DHANSING.

" that is the order which he would have made if he had
' been able to dlspose of the appeal Y

Th1s case 111ustrates the deS1rab111ty of makmg deﬁmte )

rules regulating such references

A

: PRIVY ,COUNGIL.*‘ )

RAOHAPPASUBRAO (DerexDANT) v, SHID &PPA VENKATRAO (PLAINTIF F)

[On appeal from the Hwh Court of J udlcature at Bombay.] -
°. Valuation of Suit—Suit for declaration of Title without ‘consequential Reliof—

" Court-Fees Act (VIIof 1870) Schedule IT, 17 (iii)—~Suits Valuation Act’ N

N VIT of 1887), section 8—-Objection to jurisdiction nof taken i in Fn’st Court
- ~lllegal and misconceived practeoe of fvalqmg suit. L . .
" The plaintiff (respondent) brought a suit against the appellant for moveable
' and immoveable property left by one V of whom he claimed to bé the adopted
. soh, The pfoperty was stated in the plaint to exce_ed Rs. 60,000 and to be in
" the hands of the Collector (with the exception of a house worth Rs. 250)at the
mstzmce of the appellant, who claimed to be the nearest heir of the deceaséd.
" The plaint prayed for a declaration (valued at Rs. 130) of the respondent’s
' title, and for an injunction (valued at Rs. 5) to prevent obstruction by the
_appellant to the property in the respondent’s possessxon. The appellant denied
the adoption, but he made no objection either in his written statement or in
his memorandum of appeal to the District or the High Court to the ]umdlctxon.
~ of the First Class Subordinate Judge £0 try the suit. That Court decided the
 suit in favour of the respondent. From that decision the appellant appealed
both to the District Judge and to the High Court, and the latter appeal stood
over until the former had been decided hy the sttuct Judge who on the
" ground that the valuation of the suit was less than Rs. 5,000 reversed the

decision of the First Court and made a decree in favour of the appellant, but

. ﬁAjojoedl a‘llowed..’ .

© Present : " Lord Buckmaster, Lord Dunedm, Sir John Edge, and

Sir Lawrence Jenkins,”
LR 7

1918%

- Baura-
U - .
Larapp

P.C*
1918, -

“October
25, 28
December.

3,
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