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' \' ‘A deczee in a redemptlon smt undel the prov1s1ons of the Dekkhan Agn-"
culturlsts Rc,het' Act provxded that on mortgagor paymgacextam amonnt -

\vxthm twehe wmonths he would’ bé entitled to redeem or in default- the" mort;
ga"ee should recover the amount by sale of the mortgaged property

Held “that on the terms of the decred, it was substantlally a decree misi xmd
was not oné of the variants permltted by section 15 B of the Dekkhan Agrlcul- .
turlsts Rehef Act, 1879, . . R ', L .'5":\' C o :
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o Second Appeal No. 15 ot 1917
T @) Bee ante p. 334,
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BEAMAN J --’l‘he pomt we refer red to the Full Beneh
was simply this ; Whether a mortgagor, who has brought

neither the mortgagor nor the mor tgagee has apphed to

“Ye made absolute, ean, after the exeeutlon of that decree
»is tlme-barred bring a fresh suit for redemy tlon CIb.ds-
- very clear that the opinion of the Full Bench upop‘this.
“point was in agreement with our owny viz., that, the
--mortgagor whether the decree nisi was obtamed mra
- suit for redemptlon or in a suit for sale, eould ot be
. held- unde1 the prmc1p1e of resjudicata barred from

bringing a second suit to enforce his equlty of redemp—
tion unless the decree nisi had been cquverted by -the-
mortgagee into a decree absolute It is to-benoted that
it is the mortgagee, and the mortgagee only;.. Who has

“any interest Whatever in obtaining the decree absolute
- 'Whether the first suitis brought by the mortgago’r‘or by
“the mortgagee to.have property sold, ‘all the. conditions’

are really imposed upon the mortgagor, fallmg which the

: mortgagee may proceed to recover his money by sale of
’ ghe property. This being so I think it is perfeetly clea1

that conﬁmng ourselves to. mortgage decrees in the

- mofussil unaffected by the provisions of the Dekkhar_r,
~ Agricultarists’ Relief Act, no suit of the kind instituted -

by the mortgagor to=redeem, in which a decree’ nisi has

. been obtained and not made ,absolute against him by the
‘ mortgagee, would be ‘7es judicata.against him so- as’ ‘to

extinguish his equity of. redemptmn Gons1derable

.doubt appears to have been felt Whether or, not- the -
“special provisions of the Dekkhan Agriculturists’ Rehef
“Act affect this principle. It appears to me, speaklllg ins
" the most general terms, that unless it can be shown_f'
- that-a mortgage decree under the Dekkhan Agucultur-‘f-‘

ists’ Relief Actis not asall-other mortgage decrees are, ;.

'preceded by a decree “nisi, or in- other Words that the;;
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procedure under the Dekkhan Agmcultunsts Rehef’,‘ 1018,
¢ Act ehmma,tes the stage of the decres nisi altogether,"_
there is'no reason whatever to complicate the very clear . - -,
“and umform pr1nc1p1e I have stated by 1ntroducmg _ VPA;;’TH;‘“?
drstmc’mons ‘between cases decided under thé special - -~
Act and the general law. . Unfortumtely, the- prowsmﬁ‘s"_ ‘
of ‘the Dekkhan Agriculturists’ Rehef Act in this respect n
“are of~a, kind which. certainly in one ingtance may make. -
the theoretlcal ‘application of the. genelal principle as.
' standmg upon the uniformity of pr ocedure in all m01 t=
‘gage suits, whether under the special Act or not, a little
dlfﬁcult to mzuntam Irefer now of course to such a
case as came before Batchelor and Shah JJ —Kashinath
. Vmayalc v. Rama Daji.® If the learned Judges-mednt
- to go beyond the paltmular facts of that case and lay :
dowr the general’ rule that decrees 1‘j‘;n mortgage suits
undenthe Dekkhan Agrlcultumsts Relief Act werealways -
from the ﬁrst absolute, that i is to say, that no decrees nisi
~are ever made under that Act, T should hesitate to give :
my assent -to- that general principle. I do not think,
- however, that the learned Judges. meant to decide. more
’dmn the actual case before ‘them. It is a self-evident
- proposition that if-a decree nisi, or what would be #
~ decres nisi as generally understood, s a, final decree, then
- the whole reason for the rule which hasbeen as I under-
* stand aﬁhmed by the Full Benc‘h disappears, and there
- would be no roem for any argument ‘much less for any
. veference’ to a Full Bench upon such an admitted show-~
“ing of fact. ' The question was from the first dependent
_upon” there being a decree nisi which had never been
- made®a decree absolute. Now, if that be so,, it follows
" that assuming, as I do assume here, that th1s decree,
" although made under the provisions of the Dekkhan
© ‘Agriculturists’ Relief Act, was nomore than a decree nisi,
. sectlon 47 of the Crvﬂ Procedure Oode can have no apph-

‘Rawgr

)

~

Y

. (« e . u)?gme) 40 Bom. 493.
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ceblhty whatevel R Secmon 47 is conﬁned to de' ) es;,f
that is to say, of couise to final decrees. It'is only when
such a decree has been made that execumon proceedmgs

~ properly speaking come into’ being ‘at all. Therefore, -

where the stage reached is no more than a decree msz,J
h'wmg in eontemplatmn for its legal completlon adecrge

. absolute, it a,ppeals tome that the plocedure need 110ﬁ%e

complicated by any refelence whatever to- sectmn 47,
In my 0111 on we'are- glvmg effect to the mtentlon of
‘the- 1na]011ty of‘the Tull ‘Bench by taking that judgment

"to mean that in the present case’ the plamtlff is"not
: barred by the p11n01p1e of res ]zwlwata from bnngmv a
“second suit, the suit* fhat is: to 'say with which we are.

dea]mg, and therefore ‘the’ lower Court was Wrong in

dlsmlssmg that su1t

‘The _]udgment Sf the lower appelhte Court must there-
‘t‘m,e be reversed, and the case remanded, to be dealt w1th

'accordmg to- law m the hght of the foreg omg observa-

tlons.

‘Costs’ W111 ablde"the ﬁnal result

- HEATON J —Wele 1t not for one dlsturbmg element :

there is no doubt as: to what would follow f10m the -

- judgments of the.J udges of the Full Bench. We should
;hold that the case had been wrongly decided ona
, prehmmary point and must be remanded to be heard:
_ ‘over again ; and that. in fact is the order we do make
“because we both af us agree that the disturbing element}‘
- does not really operafe in this case. That disturbing-
- element is the possibility. of there being under -the
~ Dekkhan. Agucultunsts Relief Act a decreeina redemp- '
* tion suit which'is not’ a decree 7isi. But from- the .
fdescrlptlon of the decree that vve are concerned with
‘given in -the judgment of my Lord the Chief J ustlce it -
:appears that decree-is substantially a decree nisy and

is not one of those peculiar variants which can be made'(
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“under seetlon 15B of the Dekkhan*A(rncultul1sts Rehef 1918. -
‘Act. - In the case of Kashinath - Vmayalc V. Rama e
Da;z“’_ the Judges were. dealing  with an- ihstalment .~ Bamr
decreez. and that was one of the vamants permltted by ngx},\ar{
_section 15B. Tt was in fact. a decres very different i iy - . MATL -
- $ubstance fre om a decree of the kmd called a decree nisi,

“Section 15B; as T understand it, refers prlmanly and i is
1ntended SO to; refer, to decrees- for: red&lpt;on fore-

closure or sale’ and in so doing I thmk it refers’ to such

decrees, and prlmfmly means - such - decrees as are
p10v1ded for by the or dmary law, that-is by the Code of

Civil Procedule But it also gives the J udge power to

* depart from .the orchm;ry terms of such decrees and to.

“make specml terms and special provisions. _ Where, how-

ever, specml terms and special pr ov1smns are not 1n'1de

. i seems to" me-that the decree, although it ismade in a

‘suit Wlilchl comes under ‘the Dekkhan Agriculturists’

- Relief Act is a. _decree of the. ordlnary kmd Such

appears. to be the case here. T

Therefore I think the order Wluch should be made 1s
that Whlch has alréady been stated

- Decree reversed omd case remanded. :
' "’J GR
w (1916) 40 Bom 492, o
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* Hindu Law—Adoption—Adoption by two wulows—-Specml authority—Widow
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