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: On the 16th Septembef 1910‘ an mstalment decree was passed ; on. the lst.
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. Before 'Mr Jnsticé Shu,h and JJL' Justi‘ce.‘Mar;en
~HARGOVIND FULCHAND AND ANOTHER (ORIG!NAL PLAINTIFFS), APPEL-;_:
‘ LANTS 9. »NAJA SURA AND OTHEES (ORIGINAL DEFENDANTS), RESPONDENTS "}

Gu;amt Talukdars’ Act- (Bombay Act VI of . 1888), gection ZQE}—-Decree
" against a’alukdar—-E'mecutwn of decree—Certificate from the- managing
Officer—Ewclusion of time from the date of - the decree to the ac\late of the
applwatwn for the certificate—Prior applwatwn to ewecute the decres’ uns
' accompamed by the certificate—Is such application in. accordance wzth law—
T Lumtatwn Act (IX of 1 908), A'rtwle 182 (5).

Apr11 1911; on failure to - pay the fifst 1nstalment the whole amount of the
"'decree became payabl The decree was passed against Talukdars ‘whose.
estate was taken under management under the provisions of the Gujarat T&}ulb
dars}: Act (Bombay Agt VI of 1888). The first apphcatlon to. executethe

- decree:was made on the lst April 1914 ; but as it was not accompanied. by' &

certificate frofa the managmg officer under the provisions of section ~ 20K -of
L R £ 3 o _;1-. »‘j

.. % Second Appeal No. 581 of 1917.

R
4 The section runs as follows

- T29E, (1) On the publication ofa notice under section 29 B, sub‘sectmn (1),
" no.proceeding in execution of any ' decree against the talukdar whose. estate is
“taken under management or his property” shall be instituted or contmued untll

_ the decree holder files a certificate from the managing officer that the decree

claim has been duly subrmtted or until the exprratmn of ono mouth from the
date of recelpt by the managing officer of a written appheatlon for such
ertxﬁcate, accompamed by a certlﬁed copy of the deeree ﬁ LR

T (®) Any person holdmg a decree agamst such talukdar or hls property shall
be entitled to recerve from the managing ofﬁeer, free of cost the certxﬁcate-
requlred by sub-section (1). ... -~ . - - LT

3 In computmg the period of limition plescmbed by the Indian Elmltatloni

.'Act 18717, ot by ‘section 230 of the Code of Civil Procedure for ' any - apphca-

tion for the execution of a decree, proceedmgs in Whlch have been sta.yed o
tempoxarﬂy barred by reason of the claiff not havmg been duly submltted the
-time from the date of the notice published under section 29B, sub- sectlon (1),

- or of the decree if it was passed subsequently to the pubhcatlou of the notwe,
* tothedate of due subrmssmn shall be excluded. .
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-the Gu]arat Talukdars Act 1888 it’ was reJected on, the 15th June 1914, In ' 1918.
August of the same year, the certificate. was applied for ; it was obtained on .
-the 29th idem. The second application to execute the decree was made on . HARGOVI‘ID R
the 28th February 1916 Against the contentlon that the application Was" : FULSHAN,D, iy
ban ed by limitation, it was urged that the first application was in accordance 5 Nas A Cn
with law within.the meaning of Article 182 of the Indian L1m1tat10n Act in _ - Sura,
_spite of the absence of the certificate under the provision of section 29 of
the Gujarat Talukdars' Act,” 1888 ;,.and that the applicants - Were entitled to’
sexclude the time from the date of the .decree to the date\of the« application
for the certificate. under section 29 E, sub-section 3, of the éct Both the lower
Courts rejected the application as being time barred. On appeal, - :
| Held; allowing the appeal, that “the second - appllcatlon for executlon wae
Wlthm time, for under section 29 E; sub-section 3,.the applicants were entitled
‘to exclude the time from the 16th September 191,0{the date.of the decree) up
to August 1914 (the date of the application for the certlﬁcate) R
But the Court differed as to whether _the appeal otht tﬁ be allowed apart
from section 29 K (3) of the Guiaral ‘Talukdars’ Act. ”Ska,h %I held that it
. ought, as the application of 1914 was ‘‘in accordance wrth Jaw ™ within ~the¥ -
meanmg of Article 182 of the Indian- Limitation: Act, 1908, though no certifi--
-cate of the managing officer lnder sectlon 29 E( 1) of tie. GuJarat Talukdars
Act 1888, was produced . * .
Semblc per Marten, J., that the apphca.tmn of 1914 was not made to “ the
proper Court " as defined in Explanation II to -Article 182 of’ the Indian’
Limitation Act, as at its date it was the duty ‘of no Court to execute the decree
_or order there llavnlo* been no certlﬁcate from the managlug officer,. -

o , ot

SEGOND appeal ﬁ'om the decision of B C. Kennedy,
Dlstuct Judge of Ahmedabad, conﬁrmmg the order
passedbyK C. Mehta,Subordmabe J udcre ab Dhandhuka.

Execution proceedlngs.

‘On the 16th September 1910, - the p1a1nt1ﬁs obtamed
a- decree agamst the defendante who - were Talukdars
and whose estate was -taken under management under
" the Gujarat Talukdars Act, 1888.' . The decree was pay--
able in instalments, the first one of which fell due on
“the 1st April 1911. It providgd that on. failure to paj
. -any one instalment in time, the whole of ‘the decretal
- amount became: payable. No payment was made under.
the declee. ‘
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i ljﬁl\'9_18. . ~An apphcatlon to. execute the decree was" made n
’ .HARG‘O’»WND:»‘"“ the Ist April 1914. - Tt was. re]ected on the 15th June :

“Fucpaxs 1914, as it Wwas not accompanied by a certificats” underf
X _

C Nam .'"sect1on 298 of the. Gujarat Talukdars Act; 1888

vif:f.‘S‘_’*?A-f R In Aufrust 1914, the plalntlffs apphed for: ‘the
' certlﬁcate Whlch was 1ssued to them on- the 29th-1
August 1914.° '

- Another apghcatlon to execute the decree ‘Wwas made,
_on the 28th Febraary 1916. The defendants contended:
that it was barred by 11m1tat10n :

The lower Cour ts were of op1n1on that the apphcatlon.j

A of 1914 Was not in- accordance with law masmuch as’

Atswas not accompamed by the  certificate requlred by

.section 298, ofthe Gujarat - Talukdars Act, 18385 and.

. fhat it couidt ‘not save limitation under Artlcle 182 of -

the Indian Liniitation Act, 1908. They held -that- the':
apphcatmn was ‘barred by tlme ca

The plamtlﬁs appealed to the ngh Coult

-G. S ‘Rao; for the appellants :—The apphcatlon ofj‘i
1914 was in accordance W1th law. In Article’182 of the f;'
- TLimitation Act, 1908, the phrase “jin accordance with-
law ” qualifies applies ” and not “ for execution,” andv
- “law” means the law. relating to execu.tlon contained in’
“the Civil Procedure Code : see-Bando Krishna-v, Nara-f
. simha®. . An apphcatlon for execution without- ‘the’
'_,,“conc111at0r s certificate .under’ the Dekkhan Agrlcul-“'
turists’ Relief .Act bas ‘been held tobe-in- accordance :
- with law: Sadashw v. Narsingrao®. A suit under‘,
"the Pensions Act can be 1nst1tuted without a Collector’s.
‘certificate, but it can go on only after the: cert1ﬁcate is
- produced : Nawab Muhammad Azmat Ali. Khanv.
. Mussumat Lalli Begumg

[SHAH J. réferred to Ramchandra V. Laxmanw ]

oW (1912)37 Bom. 42 B (1881)L R. 9L A 8.
: (!) (1914) 17 Bom. L.R. 205 (“) (1906)8 Bom L.R. 892




*VOL ‘XLIL] /BOMBAY SERIES.. . '47f

H V Dwatza for the respondent —The apphcatlon
?:for execution- unaccompanied by a- certlﬁcate under”
‘section 29K of-the Gujarat.Talukdars Act; ‘1888, is not

in accordance with law. under Article 182 of the Indian -
Limitation. Act 1908. Section. 29B is emphatlc in its - -
terms;: It says “no proceédmgs in execution shall be"'

instituted, &¢.” The word © institute ”‘means “begin

‘or. commienice” : Stroud’s Judicial thronaly, Vol 11, .

p. 985.; Thorpev Priestnall®. Tt also means “ to admlt_
VlIltO ‘consideration ; ‘to reéceive _into " the mmd ”
MurraysNeW Enghsh chtlonary, Vol V, p '853." A

smt 1s instituted when a plamt is pr5§ented ‘to the -
proper ‘officer : section 3 of the Indian L1m1tat10n Act .

21908 sectlon 2% of the 01V11 Procedure\Code, 1908

oIt cannot be said that thé expressmn‘
with law ” qualifies “apphes and not } f01 execution.”
‘Further, the word “law” means: fiots. only the law

contained in the Civil Procedure .Code, but.any other

.laW ‘An apphcatlon for execution cannot be said to be

in accordance with law, if lt falls to sat1sfy the require- -
ments of any provision of laW Bhagwom v.' Dhondi®

,and Munawar, Husam v. Jam szaz Shcmkar@) '

[SHAH J :—What do you say. to’ the argument that

| ‘the time between the date of the decree and the date of
~due submission of the decree-claim be’ excluded in

. computing limition uhder section 29K, sub-section 3, of
“‘the Gujarat Talukdars Act? If that is so,- the present‘

v apphcatmn 1s in tlme ]

S 4

Sub sectmn -3 does not apply at. all to the plesent case .

Abecause it applies to the period between ‘the. date of
~ Notification inviting claims and the date of due sub-
mlssmn of these claims’ Wlthm six months The Act

m [1897]1Q B.189. " @ s 22 Bom. 83,
@ (1905) 27 Al 619,

e N
1n;accordance :
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nowhere prov1des for & second subm1ss1on of h1s clalm
¥Otherwise, a “man may lengthen the period ¢ of ‘execl-
tion to an inordinate length. -All that the Act. provides
for is that a claim, whether it is a decree claim or-an

. ordinary claim, -should be once submitted within six

“months of the publication of* the-notiee’.' ‘
- '__. c A v

SHAI{ J.:—The fﬁ‘“cts Wh1ch have given rlse to’ thls

‘second appeal are few and, undlsputed The - plamtlﬁ'

obtained an instalment decree on the 16th September
1910 against the defendants, who -are Talukdars The
firsh 1nsta,lment became payable on the Ist- April 1911;
‘and in consequence of the’default in payment the whole
‘améunt became: payable on.that day. The plaintiff

- presented an appllcamon fof execution on the st April-
1914, but it was rejected-on the 15th June 1914 ag the’

certlﬁcate of. the managlng officer required by sec-},
‘ tion 29E of the Gujarat’ Talukdars Act was not produc- :

_ed.  Subsequently the pla1nt1ff applied to the- managmg

ofﬁcer fora cermﬁcate in Atgust. 1914 and- obtained a:,;
. certificate on the 99th August 1914. He then made the
present application for execution on the 28th February-

1916 accompamed with the certlﬁcate of the managlng.,

‘ ofﬁcer

Both the lowel Courts have d1smlssed th1s apphca--

"‘, tion on the ground that it has ‘been made more: than
- three years afteg the amount became payable under the

~decree, and that - the intermediate - apphcatlon of the
1st April 1914 cannot save the bar of limitation ag itis.

" not in accordance with law. within the meaning: of

‘ Artlcle 182 of the Indlan L1m1tat1on Act,, the certlﬁcate

' under sectlon 99E not havmg been produced w1th 11:

ThlS appeal was adjourned to ascertam the dates ofz,.

" the notice under section 29B and of the snbmlssmn of
~ the * decree-claim . - It is now admitted that the notlce'.“
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f‘,under sectlon 29B was pubhshed on the 5th November

1908, and the claim in' respect of which the decree®was -
:-,"subsequently passed, was submitted on the 27th_April «

1909, - It is not d1sputed before us that apart- {rom the
.submission of the claim before ‘the date of the decree,

“in fact there was no submission of the ‘decree-claim

- before Augugt, 1914, when the  application for- the cer-
tlﬁcate under sectlon 29]3 was made w0

On behalf of the appellants two pomts are urged in -

. support of the appeal first that the darkhast of the 1st
" April 1914 was in accordance with law-within. the

meaning of Article 182 in spite -of the A_absence of the.

~certificate under * -section . 29E, - sub—,sectmn 1) ; and,

<second1y, that under sub-sectmn (3) of secmon 29K the -
appellant is entitled to extlude the;;tlme from the date

" of the decree to the date of the. application ’for the cer-
| tlﬁcate, which must be taken to be the date of the due
- gubmission of. the. decree-claim. within the: ‘meaning of
" .that. sub-sectron ~It is common ground that if either of

~ these contentions is allowed the present apphcatlon

ould be in time. f

£ .
,«_ .

“As 1egards the first contentlon I am of opmlon that

(it should be dllowed. The expression used in- Arti- .
cle 182, clause 5,,in the third column of the Scheduls of
“the L1m1tatlon Act is®“applying in accordance with .
‘law to the proper Court for execution.” In the present '

-case in form the application was in accordance with
“law, i.e., in accordance with the provisions of the Code

“of Civil Procedure relating to such an apphcatlon and
" it was an application te the proper Court for execution.

~ Unless the words “in accordange with law ”. are to be
“very widely construed, I think that a person applies
_“in-accordance with law,” when he makes an applica-

tion in the prescubed form, ‘and asks for the execution’
“of the decree, i.e., for rehef granted by the decree and _

ILRI—'I

-1918. ..

.._’____._.
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© o Nama
. SurA;
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not. for any rehef outmde the deeree, nor for any«rehef'j
whu‘h is proh1b1ted by-law, I think that Suﬁﬂment?

meanmg is, glven to the expressmn by 1nterpret1ng 1t 1n;'
that Way

Tt is clear that the Limitation Act must be eonstrued,

' stmctly, and any provikion, in the nature of an excep-:

‘tion should be hberally construed. The expression, in
my 0p1n1on is fafrly suscepmble of a limited’ con%truc—_
_-tion, and for the purposes of the Lllmtatlon Act the

'“ ‘applying in.- ‘#Hccordance .with. 1aW may fairly. be

understood. to refer to the form- and procedure relating
~ to the apphcatlon unless Qfgcoulse there-isa clear and
~ definite- proh1b1t10n . outs1d?e these Acts which- wouldv
:render such‘ﬁpplym iot" ;’dance w1th law Wlth-7
_in the metning of the Limitmion Act..-

. 1t is contended. for; Ithe*respondents that sectlom29E
of the Guqalat Talukdar Act"eon’oams such a prohibl-‘

t1on That. sectwn &1des that on the pubhcafidii of

- notice under: sectlon 29B no proceedlng in execution:

shall e 1nsb1tuted or. contlnued untll the. demee—holder‘?;f

- files a. certlﬁcate flom the managlng officer that the{i

demee—claun has been duly- submitted or ‘unml the}"
expmaﬁmu of one month from the date of recelpt by the"
- managing officer of a ‘written apphcat;on for such cerm-f
ficate, accompamed by a celtlﬁed copy of the. decree :

- No doubt the expression “no proceeding shall- be m—ll‘:‘
- ‘stituted ” if literally construed is susceptlble of the{,;

_interpretation that there is a prohibition fo make. any
appheablon for execution - untll the broper certlﬁcate is
. produced or ‘the prescribed period ‘of one mionth * has

R elapsed after the Wutten 'Lpphcatlon is made But;

“these p10v1s1ons in my opinion, should be read:m the"
hght of the. soheme and the main PUI'LJOse ‘these
- groups of sections in the Act .The soheme is. to secure'
‘a due submxssxon of all the clalms te the ln‘anaglngl
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';ofﬁcer Wlth a ‘view to ascertwm ‘and hquldate the h‘ib%" e 1918
,';}11t1es of a Talukdam estate Whlch is’ taken undel-’ -
manafrement “and in tlie case of decree clanns to SGCU] 6

“their due submission before the execution is pr oceedcd

Fwith. © The purpose is not to prohibit the filing of: anyv o

‘suit or the execution of a decree} but to give the manag-

-ing - officer an oppo1tumty of - con51de11ng ‘the “claim

before ‘the claimant or the decree-holder pursues his

j».’ﬁsual remedy in the. civil Courts. “This is-clear from;

-sub-section (3) of section. 29D and. “sub-section (2)-of

“section 29E.: -In sub:section (3) of "section 29E the

ploceedmgs have been refened to as “ stazed or: tempo-
rarily barred by Yeason” of,;iglle elaim notb. havmg ‘been
-'-duly submltted ’
'vsectlon, (1) is not’ t‘»

‘upon a clear p1oof
“execuition is ploceede y
“to be proceeded-with. after :
" the date of the dppthtIOﬂ for

A certlﬁeate of: the due

"fsubmlssmn of the decree ehlm It seems to .me-that
“the certificate is entuely extmneous to the apphcatloh '
contemplated by the Limitation Act and its productlon’

-is undoubtedly" a condition precedent - to the actual
executmn of the decree biut not necessamly to the mak-
; 1ng of the apphcatlon h o R :

* The use of the expression * in aecordance Wlth laW '

m Order XXI, Rule 17, sub- rule (2) 'of the Code of Civil
Procedure lends some -support to- the view that ‘the

game expressmn in . Article 182 may be approprlately‘;~

construed as referring to the apphcatmn itself and not
“to ! any extraneous accompaniment like the cer tificate
'undel eectlon 29E of the Gujarat Talukdfus Act

; It lms ‘beén ulged Wlth some force by Mr. DlVa,tld, that
ithe sectlon prov1des that no- proceedmgs in executlon: .

. -

hOWSH bhatﬁgtlre #ffect of sub:*
prolﬂblt ﬁhe ‘making oE any appli-

epessar ﬁ"”keep ahveJohe decree’
‘«Acg, ‘bub’to insist
IQS}OH "before the*

HARGOYIND _
~+ FOLCHAND
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_ shall be 1nst1tuted or: oontmued Wlthouf, the cert1ﬁ cate :
*or withous allowing the necessary period to lapse..” But:
‘in my opinion in effect it means no more than this that’
. the execution shall not ‘be -proceeded with unless the:

St L

necessary certificate is proauced or unless the prescribed.

time has elapsed after the application for such a certi-

ficate. In the Code of Civil Procedure and the Limi- .
tation Act the word “institute ” is used with reference_;yr
to a suit, and in the course of the argument no instance .
of its use with" reference to an application has been

in the sense I have just mentloned

.'4p01nted out to us. -Taking the: meaning of the word .
‘with reference to the context in section 29E it seems
tome that Sufficient effect is given .to it by: re’tdmg 1t

- Tam fort:lﬁed in thls v1eW by the cons1derat1on that

there is no p10v1310n -allowing the decree-holder any.-

deduction of the time between: the ‘date of his applica-
tion.forsuch a certificate and the date of the certificate
- or of the month which must elapse before an applica- :

tion for ‘execution can be filed.. Tt may happen " in

‘some cases that the peuod of hmltatlon prescribed- by -

the Tiimitation Act may expire during this interval ;-

" and it is not reasonable to” attribute to the Leglslature;j

the posmon that while the filing of an application for”
execution within the perlod prescribed by the Limita- f
tion Act may be practically plohlblted no provision
should be made .for deducting the-time taken up in”

obtaining the certificate which is.rendered obhgatoryi

by the Act. Itis noticeable that under sub-sectlon (d)i

“the time up to the date of “ due submission ™ can be
‘excluded, and not the time taken up in obtaining the
- certificate. Fuither, unless thé ‘due submission of the
‘decree-claim and the apphcatlon for a certificate® under

section 29K were intended by the Legislature to ‘be

gimultaneous; there would be some provision excluding.
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?;f“he’l-trme that may be reasonabiy allowed after the due

" submission . of the decree-claim and bet‘ore the applica-
“tion for the celbrﬁcate under section. 29E .in  order to .
‘enable the managing. officer t8 deal with the claim, .

‘,LiBut there is no such. prov1s1on

} NG do not say that the exp1ess1on “no ploceedlng shall
*'be msmtuted is- not susceptible of . the construction’
put upon it by the lower Oom ts' and urged by Mr.'
‘Drvatla ‘with ability before us. But on the: Whole L
‘think that in spite of the prov1s1ons of section 29E it

-is permlss1ble to a decree-holder to apply in accordance

' Wlth law for execution in order to save hmrtatmn,
under Article 182 of the Limitation Act withouf obtain--
ing the cer tificate under section 29E," “though it is not
'permlssrble to proceed with the actual executlon in the

“[absence of the certlﬁcatew AR
. . - A

I have not 80 far ret‘erred to the varmus cases Whlch :

"have ‘been. c1ted on e1ther side. No case has been cited

‘tousin Whmh the. effect of section 29E of the. Gu]nat :
,,Talukdars Act has bheen consldered ‘with reference to

the meamng of the. exp1ess10n ‘in accordance with

law”. Ido not consider it necessary to refer to cases-
Whlch deal with the provisions if ofher. Acts, as they

"would have a bearing on the.point’ only by way of
a,naloﬂy I may, however, observe that the. case ‘of.
Chatur Kushalchand V. Mahadu Bhagayji®, which has
,been :rehed upon for the respondents is clearly distin-
‘gulshable, because the apphcatlons in that case were held

-to be not in accordance with law as they were forbidden .
-by sectlon 92 of the Dekkhan Agriculturists’ Relief Act’; ;

the expression ‘then . used in section 22 was. that “no
,‘aﬂmculturlst’s 1mmoveab1e property shall be mttached
‘or. sold” - The case of an express proh1b1t10n stands on
.a dlﬁerent jootmg :

a (1885) 10 Bom 91
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‘Tdo not vead secmon 29E as 1ay1n0 down. any prohl-

T _“bition " a, "mmst executlon ut
» HARGOTVIND g ‘b Oﬂly as pr0V1d1ng a

‘FULCHAND
© Naja:
. Sura:

method of _securing the result that tlfe execution shall
not be proceeded with” untl[ the certlﬁcate that the
decree-claim has béen’ duly submltted is 1)1oduced or.
until the prescrlbed perlod has expired ; after the dccree-
rholder has made a ploper eﬂort to obtam the certlﬁcate

L am therefore of opmlon that the apphcatlon made
en the 1st Aprll 1914 was in accordance with law with-
1n ‘the meaning of Article 182 though no- certificate of
the‘»mahaglng oﬂieer wag produced:- The present apph—

'\:catlon is, therefore not barred by 11111113%1011 e ;f: S

The second pomt urged on belnlf of the, appellant in'
the course. of the. algument has not been considered by
“the lower Courts. - Atis 1ea11y a new point ; but as'the
factsrrelating to it are .not in dispute, dnd as it is; a
point of 11m1tat10n we have heard the’ pleaders on the
.point fully ‘in fact we invited arguments on the pomt
in view of the dlfﬁculty and the doubt that we felt’on”
the firgt point in the course of the: hearing. “The pomt
is Whether apart from the intermediate application for
execution the plesent apphcatlon is within" time by
reason of the exclusion of the time from the date of the
“decreé to the date of the due submission of the decretal

~claim, i.e., on the tacts of this case to the date of the
“application for the certlﬁcate ‘Mr. Divatia has argued

‘that sub-seetlou 3) has no apphca‘mon to the p1esent
case as the orrgmal claim was duly submitted before
the decree Was passed and that no further submrssron
of the clalm Was necessary undér the decree :

It may be that the Leglslature did not contemplate
what in substance would be a second submission of the
same - clalm to the’ managmg ofﬁcel But the fact

remains that section 29E clearly refers to thc due sub-
m1ss1on of the “ decree-claum Wmch Would mean the
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»_decre’cal ela1m or the clalm under the decre,e and not: :

the ougmal clarm in 1ewect of which the: xdecree has

:’been subsequently‘passed Now in-this case we ave .

ot concer ned with the bllmeSSIOll of'the clalm ‘before -

;the deoree but with the due eubmlssmn of the decree- -

claim.  Mr: Dwatras eontentlon must, thelefore he

jdlsallowed

“On the facbs either admitted before us or - appearmg .

‘on the recmd ‘the decree-clalm was, blought to- the

Totice of the ‘managing -officer when. the decree-holder .
applied in August 1914 for a certlﬁcate of the due su,b- .

mission thereof.  The" officer has glven the-- cerulﬁcate

under section 291 and the fact'ot the due submission of

the claim in respect of the decreeis beyonddispuge. But
Whether the oﬂicel had in- VleW the subm1ss1on of the
clalm in 1909 before theﬁmdecree Was passed 01 the sub-

m1ssron of the deeretal clalm when ‘the application fg; :
tne cerlnﬁcate vyas 1ece1ved isa, questlon ~which it is
Aby N0 means easy to declde ‘Trom -the .terms. of the

:,celtlﬁcate, however it can’ be inferred that the manag-

ing: ofﬁcer‘* had in view the: due submlsqlon of the .

deeretal cla1m after the date of the decree.  In the
absence of any further 1nformat1on on theffacts of thig
‘cage, 1t 13'1 fair inference. that: ‘the decree-clmm was

submltted when the application for the certificate was -
Imde There is no particular form p1escr1bed for the

’ subnnssmn of the decretal claim. and if the certified
copy of the decree with a proper certificate from "'Ehe
Lourt as - prov1ded in section 29C, sub-section (1) is
sent to the managing officer it may be a due submission

of the claim. This. was done in August 1914, and the’

managing oﬁicel has certlﬁed that the clalm in respect

of the decree was duly oabmltted to-him. " It follows,"
tlierefore; that the - appellanb is: enmtled to exclude the -
‘time ﬁom the date* of the _decree’ to some peuod in’

v August 1914

“'1‘9i'8: .

HARGOVIND

.. Fou CI—IAND

v, .-
© Nassy
. Sued.
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No doubt this view mvolves the result thatin - such a }
‘case as we have here the decree-holder may pra,ctlcally
. extend the time for execution - accmdlng to :his:own'’
choice by making the application for the certificate at :
any time. Itis probably a’ result not contemplated by
‘the Legislature, and it may not- be ‘desirable- that- it
should be possible; to extend the time in that manner.
It constitutes a difficulty in the way of the appellant_ :
on this point. But if the Leo'lsla.bure will insist upon.
certificates -in all cases of decretal olaims without any

' excgpmon and if cases of this kind are not p10v1ded for
“in any other way, I do not see how sub-section. (3) can
~be .held to be mapphcable to the present case; "an',d,

after all it has no further eﬁect than that of savmo,"
.hmltatlon .

. e
g

‘ After gwmg the pomt my best’ conslderatlon I am of‘

_gpinion that the decree-holder is entltled to. exclude‘
~ the time from the date of the decree up to August 1914,

- On this ground also the. present apphoatmn for execu-:

tlon wonld be Wlthm time.

I would, thorefore, allow this appeal, seb aside the'
orders of the, lower Oourts and remand the Dalkhast:_

- for disposal according to Taw.

Gosts throughout to be costs i in the Darkhast

MARTm\I J.:—The respondent is a Gujarat Talukdarl

'Whose estate- is being managed under the Gujarat

Talukdats ‘Act, 1888, in pursuance of a Governmenb

- Notification dated the 5th November 1908. < The appel- |
- ladt -is the holder of a- money decree, ‘against the.l
~respondent, dated - the 16th * September.- 1910, .. In '

endeavouring to. execute this decree under a Dmrkhast ;

" presented on the 28th February 1916, the appellant has‘;-

been met by Article 182 (5) of the Indian leltatlon “Act.
and ‘section 29E (1) of the Gu]arat Talukdals Act and-_

has falled in both Oourts below. .
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'Before us-the . appellang has re-'trgued the pomts on = 1918."-.
; Wthh hefailed in the Courts below and has also urged =

‘an- alternative ' point, sugitestéd to his pleader by my - SaroD,

“brother- Shah, viz, that his Darkhast’is saved on the g
-facts of this particular case by seeblon 29E (3) of the., §§§§, '
,?Gu]arais Talukdars’ Act. - I propose* Yo deal w1th this. =
‘alternative point first. Sectlon 29E (1) and sec-.
tion 29E (3) run as follows gt
M Sectlon 298 (1): On the pubhcatnon oﬁ a notlce under seetlon 29B sub-
,seetlon (1), no.proceeding in execution of ° any -decree against the Talukdar
whose estate i taken under manaf"ement or his property shall .be mstltuted or*
contmued until the decree-holder files a certificate ‘from.the managing , officer
that the decree-claim Has been duly submitted, or until the expiration of one "
month from the date of receipt by the managing ‘officer of a written apphca-
’ .tlon for such certlhcwte, accomp'tmed by a certlﬁed copy of. the decree

~

. Seetlon 29E (3) In computmg the pemod of ]1m1tat10n prescnbed by the -
_ Tndian Limitation Act 1877, or by ‘%8(},10[1 230 of the Code of Civil Procedite
" for any application for the execution of a decree, proceedings in whioh have
heen stayed or temporarily - barred by reason of the claim ‘not having been’
dlﬁy submitted, the timesfrom the date of the notice published under séc-
tion 298, sub-section (1), or of the decree if it was passed subsequently to
the : publication of the notice, te the date 'of - due. submission shall be

g exeludet .”

I thmk the WOI'dS s decree clalm " in sub-secmon (1)
mean “the claim under or. by virtue of a decree.”

" “In other words a decree is essential, and consequently
it is not sufficient to submit the claim to the managing
'-'oﬂicer before any decree is obtained. This construction
is, I think, ‘borne out by the concluding words: of sub-
'sectmn (1), which require - the written application for a

certificate to be accompanied by a certified copy of the
‘decree.” It is the-.decree+and the execution thereof.
which is particularly important to the managing officer.
“Asuit may or -may, not end in a decree. It is' the
decree and above all the execufion of it which effects a
‘practical alteration of the posuzlon. .
CILR1S :
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; For the pmpoees therefore of sub- sectmn (@

'fregard the respondents submissions’ of his cla,lmq t03

‘the managing officer in Aptil 1909 as they ‘wers pmor\
“to.the decree and for the matter of that tothe suit-as
“well. Fuarther, lns pleader before us has- formally ad-

. mitted that there was no submission’ between the date )

~of the decree (16th September 1910) and some date from.

11—29th August 1914, and that the Qtubm1ssmn if any,"v
-made after the: decree was in Augyst 1914 When *the
~'manwmg ‘officer gave. ‘his certificate. ‘I have already‘
« 8aid that- the" Government Notification was - pubhshed

~oon Sth- Novembe1 1908, Consequently sub- sectlon .

“prevented - the -appellant’ from instituting execution

;preceedmgs t111 Aumlst 1914 when he got’ the requlswe
o certuﬁeate

AN

Th1s bnnos one to sub-section (3). That sub-secuou;
is stlll deahng with proceedmgs for the executlon Gf a

decree and, in my oplmon, the word - claim ” mean%;
""the.same as “ ‘ decree-claim ” under sub-section w.
. Thisis, T thmk, borne out by the context, viz.; the WOldS
? ~“application for the execution of a declee proceed-

: 'mgs in which have been stayed or tempommly barred'
by reason of the clalm not having been duly ‘sub-
~mitted.” -On my construciuon of sub-section. @ no bar,
.“can arise from -4 non-submission before - decree, ‘and
consequentlv the above words in sub-section . OF must‘
“refer to a b*tr arising from: a non—submlssmn of K
’.declee-elalm -

Further, in the present case, time has to be "caleulefed _
: under sub-section (8) from the date of the decree as it
. was p;tssed subsequently to the Grovernment Not1ﬁca- -b
tion, and under sub-section (3) this time has t6_be 4
calculated up “ to the date of due submission.” I thlnk-

: the words “due submission ” refer : again’ to due *sub- -
“mission of the” decree-claim. I do not’ accept ‘the
,.leSpondent’s contenblon that the due submlssmn in the'
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,present;case was in Apml 1909 befoxe the decree and « »\'.19\1‘8.-_; <
-consgéquently that sub-section (3) hasmno application,
;On the.¢ontrary, I thmk the. Leglslature 1ntended the - %ﬁf@;ﬁ;ﬁ;
exemptmn in-sub-seétion (3) to apply to all ‘execution ‘,. I\:JA
. proceedings barred -under sub-section. (1) and did not . "SURa:
;intend to omit one - branch of them," viz., proceedmgs
-in which a submission had been made before decree of
-a.claim 'Whlch might or might not correspond to the
amount awarded by the decree 1tself 3 S

Respondent’s pleader has- urged that the above con-‘
stmctlon of sub-sections (1) and (3) would anduly
favour a decree-holde1 in" the matter of hmltatlon, ‘"That,.

“however, is for the- Legislature to decide -on.:"The
-Gujarat Talukdars’ Act is an Act of a special nature. Its
’details may cause difficulty owing to the drafting. But
“in its broad outlines the ‘scheine of the Act seéms to me
cas follows .For certain reasons a Talukdari estate may
‘be. attached ~aud managed by a Government Officer
(sectlon 26). In thiat event all creditors must submit
“thair claims [section 29 B (1) 1 Whmh are then investi-
‘gated [section 29 D (1) ] "and may  be.- compromlsed
[ section 29 D 2 ] It the estate appears to be hope«
lessly mvolved or there ig any other sufficient reason,
then Government management may be Wlthdlawn‘
and possession of the. estate 1estored to the owner
(sectlon 29). . LT S S SR
_-How then’ does the Act deal With ,'-'Bhe Cclaims. of
cred1t01s in the event of such withdrawal, e. g
(1) creditors who have submitted their claims and been
" paid nothing ; (2) cred1t01s who have submitted and
compromised their: -claims and been paid aniinstalment ;
and (3 ) cred1t01s W]lo have not submltted then
cla1ms 7 ' '

" As legzuds olass (2), the prowso ‘to sectwn 29D (2)
Would apparently plevent claims being time-barred
pr101 to the Wlthchawal of management S1mila11y as
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"regards class (3), it. would seem from section 29 F (2) (c)

~and (3) that on the withdrawal their claims. would
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revive and that the period of Government management

~would be excluded in calculating the periods of limita--

tion. - The words « dumng ‘the continuance of the man-
dgement or afterwarcls in section 29 B (3) cause somé
fdlﬁiculty. in this respect but ‘as-the cases provided
for by section 29 F (2) (¢) ‘are expressly saved, presum-,
ably the latter section is intended to . have some
operatlon Counsel have not however, referred me. to
'any clause, keepmg allve expressly \ the clalms of

.....

'tlon of sectlons 29 D (3) and 29 E (l) and (3)

_' Be that as 1t may, I thmk that sectlon 29 F 3): shows
.that in certarn cases the whole period of Government
mana,ggment is to be excluded:i in reckoning limitation:

That berng s0 I see nothing strange in the Leg1slature

'sa.ylng in section 29E-that in: certain -other cases,'a

~‘poftion of the period of Governmént. management'is

~ to be excluded, viz., down to the date of the stubmission

"~ of the claim under the decree.-

_ In the vrew therefore, Whlch I take of sectlon 29E (3),
the perrod from- 16th September 1910 (decree) t0
"August 1914 (date of submission of claim under’decree)
must be excluded in the present - case. - Consequently

" in my judgment- the Darkhast of 28th February 1916,

N \Was in’ trme, and therefore thls wppeal ought to be

allowed , B DR e i
Apart then from costs, 1t is unnecessary i the view .

. I take to consider the - other branch of. the - appellant’

case, v1z,, that time should run from another Darkhast -
‘which was- presented on the st Apml 1914 and which.
in the absence of any certificate. was dismissed. . But.

- as the point was argued and has’ a bearmg on costs I
- ought perhaps. to state the view whlch I take. Mr.,
;Rao contended bhat th1s Darkhast Was an ‘Lpphcatlon
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»-exe_cu’mon “within the meamng ‘of Artidle 182 (5) of the —
TIndian Limitation Act. He had to contend that on the '-.H,ARG""’H‘D
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Furcnaxp .
oné hand _this was an - apphcatlon by the appellant for = o -
.’.execublon under Article 182. &) of the Indmn leltatlon : g‘;,‘;ﬁ_.

-Act;and that on the other hand the appellant had not in so”
~doing instituted proceedings for executlon Wlthm sec--
‘tion 29 of the Gujarat Talukdars’ Act. Institution,” he
sald d_1d not begin till the apphcatron was - admltted
,under Order- XXI, Rule 17 (4). . The 01dmary meaning,
however of ¢ 1nst1tute ©.is to. beﬂm or’ to commence."
Accmdmgly, I think that execution proceedmgs were
instituted, i.e., begun or commenced when the Darkhast
.of 1st April 1914 was presented to hhe -Court. Tlns is
in accordance with the explanation to section 3 of the
' Indian Limitation Act which states thata smt is institut-
ed-in ordinary cases when the plaintis pr esented to the
proper officer. But thisinstitution of executlon proceed—
1ngs ‘was. contrary . to the express p10v151ons of sec-
tion" 29E for no certificate had been obtained or even
applied for. I do mnot think: those provisions are
dlrectory merely, or.that we can read “instituted” a
meamng proceeded with, I think, thelefore, the a,pph-
oamon was not 1n acoordance with laW B

Furthel I doubt whether the apphcatlon was © to the

‘ ploper Court ” for execation within the meaning of
“Article 182(5). ~ Explanation IT says that the ““proper
Court ? means the Court whose duty it is to execute the
decree or ‘order.” At the date .of .this Darkhast it
was the duty of no Court to exécute the decree or order
for there was'no  certificate from the managing officer ;
" and in fact the Darkhast was dismissed for want of such
“a certificate. The contention of the appellant really
amounts to this that this utterly irregular application
- of his prevented time ranning. "I do not think ‘this is
‘ tho co\se. Nor do I thmk 1t correct to say that prowded
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"vand depended on dleerent expressions,7e.g., - “-enter-
tain.,”  “Institute” is, I thmk a sb1onge1 and more:
'deﬁmte word than enteltam ” -1 may refer ‘to sec-
~ tion 18 of the Rellgwus Endowments Act; 1863, as anr

_:mstance of: both words belng used in the same sectwn
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the apphcatlon fulﬁlled the lormal reqmrements of the\
Civil Procedure Code, it did .not mattel that it W‘lS‘

-/contrdry to the Gu;alat Talukdars’ Act

*Certain authomtles Were clted to us but I do not

It Was algued that hardsh1p mlght result if the pemod ’
of hmltaﬂhon explred during the month after the appli-
cation for a cermﬁcate ‘However, on my construction

of section 29, this would be: extremely - unlikely to-
- happen.- BEven if it did, I see no particular hardalnp in °
" giving a creditor a.delay of say two years. and. eleven '_
jémonths instead of three years. e :

On the pomts thelefme argued before the lower'

- Court I agree with the findings -of ‘the lear rned Judges |
“in the Courts below. ‘On ‘the new point taken bef01e '

us, the appellant succeeds On the othel hand he did

' not take this point in the Courts below. I think there-

fore on the whole that in allowing the appeal we should
direct that the costs throughout up to date of both

* parties should be costs in the Darkhast of 1916. The
_ actaal order of this Court Wlll be as mdwated by my'
“learned brother,. =, . . ,

Appeal allbwed.. .'
- R/R.-
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