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‘;_recent case ‘of Imamband; V .Mulsaddz supports

;’sentatlon could :be pleaded under Mahomedan law
din aid of an invalid sale by. the Cotrt. This case: Would
"appear ‘not yet to have been. reported It was only

{_declded ‘oh , the  28th - Februaly, 1918, 'by - the Privy
C -fBAI.'v.._F'\f

“( Oouncﬂ(l)

' Th1s appeal ought thelefme, in my op1n1on to be -
allowed The cross-ob]eetlons of . respondent No. 1

‘?ought to be dismissed Wlth costs. The- appeal ~ of

,.-'_respondent No. 2- -ought to. e dlsmlssed with costs.

;"Posseqsmn by ‘partition of the partxcul‘u‘ house in dis--
put’e with mesne profits and tosts ought- to be allowed’

agzunst respondent No 4.

Decr‘eé reversed.

JGR..

s,

@ ancezepozted (1918)L R 45 I A 73
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APPELLATE CIVIL
FULL BET\TOH

-

Before Szr ' Basil Scott Kt Ghtqf Justwe, Mr Justwe Heaton, M1 Justwe P
WP \J» Mcwleod Mr. Justace Shah and Mr. Justice Hayward‘ : o

‘BHUTA VALAD JAYATSIN G (OBIGlNAL PLAINTIFF APPLIOANT), APPELLANT 0.

v LAKADU DHANSING -AND OTHERS (ORIGINAL DEFENDANTs), RESPONDENTS.® -
:‘ (sz Procedure Code ( det Vof 1908) sectzan 98-—-Secoml Appeal from thc: '
A .'

s In second appeals ‘from the mofussﬂ on the Appellate Side of the ngh Court. '
-where Judges differ. the procedure i3 governed by section 98 of the Cw11 :
Plocedme Code, 1908, and not by clause 36, of the Letters Patent 1865..

¥ Second Appcal No. 22 of 1917

'SUPPOSGG POWGlb of de facto gucudldns in, the most:.

s ) N 4
it séemmis_to me, the view that no.such rule of repre. .- >IACHTEL

.., Rosmanst.

mqfusszl—-DWerence af opuuon-—l’rocedwe——~Lefters Datent, 1865, clause 36....

1918:
BaL-®

L —

BuaGIRTHL-

T 1918,

Septem- )
ber 28, -
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of the time he was dlspossessed between the decrees i
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SECOND appeal agamst the declsmn of C: .. *Dutt,‘.
Assnstant Judge of Khandesh conﬁlmmg the ~decree

" passed. by J. H. Betlgm, I‘lrst Class. Subouhnate Judge

~at Dhulia. R T R e TR
A d1ﬂe1ence of opm]on ‘on'a questmn of laW h'tvmg?!

B “arisen between Beaman and Heaton JJ. their Lordshlps-:'

‘set down the following point of law for the decision: oi-"}‘f
- one or more Judges under section 98 of the Civil' Proce-‘;_:
dule Code, 1908 : “Whethel a plaintiff who has obtained -

a demee in his favour in the trial .Court and . gone into-

possessmn under 1t and has been- put ‘out of possessmn )
~ under the demee of the ﬁl. st Court of appeal reversing"
the trial. Court’s decree- (no claim for restitution havmg(,"

at this. stage been: preferred agamst him by the defend:-

, ant) and who. has’ succeeded in the Court. of’ secondi";

- appeal which has restored: the judgment of the . tnal‘jﬂ
* Court, can claim any benefit under section 144vin. 1espect

the first and second appeal Courtsp”: '+ .o v i

Sub@equently a doubt bemg raised whethcr the- prov1-"=:
sions of .section 98 of the Civil Procedurc Code; 1908,

should govérn the case -or: thé opinion of the Senior.
" Judge should prevail under the clause 36 of the Letters -

_Patent, 1865, the case was sent back to the same BenchA
.and their Lordships after heaung the pleadels on the
questmn of procedure to be tollowed referred the follow-'
~ing- question. to. the Full Bench on the 21st- J une,’
'1918; “ Whether in second appeals fronr the mofussil on

~ the Appellate Side.of -this High Court. where Judges-

- differ the. procedure is- ‘governed by section 98 ‘of: the
" Qivil 'Proceduvre Code or- clauee 36 of " the- Letters«
Patent »

#*The. 1efe111ng Judrrments Wele a follows e

.- BEAMAN, J. +—We  think that the pomt We are__-

con31de11ng, bemg one of. flequent 1ec1111ence and’ greatb‘

, 1mp'01(tan_ce had better be aettled once f01 all by a- Full
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' Bench As fal back as. 1879 the same pomt Was declded o
riby aFulI Bench of this High Court.:*The ﬁemswn there :
;}:.was that the procedure with whlch we are concerned was -
to ‘be governed by the Civil Procedure Code and not by -

1918,

. BHUTA

. . . -
© _LARADU - -

" DHANSING; ;

. in,appeals from the Original Side of the Higlhy Court
- supporting the view that they are governed by the Civil:
“Procedure Code and not by the Letters' Patent. There'"

“can.be no doubt that rightly or wrongly there is:a

* very longiand well-established practice, dating from the

 decision:of 1879 of the Full Bench and I believe practi-

" cally uniform and 1nva11ab1e up to the present day, by

- which second appeals. from. “the mofussﬂ are in this

: respect governed by-the Civil Procedure Code and- notv

by..the Letters Patent.. While I am not throwmg any

" doubt on.the correctness of the decision in Surajmals

’ 'case,‘” and’ speaking for myself I can find no flaw in, the'f'
-‘1eason1ng, it is quite possible that on fuller azgument-’i
‘ other considerations might be adduced peculiar to
‘second appeals from the mofussil which would: dispose’
‘this Court to uphold the old and invariable-practice.

- If we were to decide in accordance with the earlier Full.

Bench decision today, it seeins to me quite probable

“ that another Bench might pxefer to follow the declslon

¥

in Suraymal’s ‘case® and decide differently-tomorrow..

Ly (1917) 20 BomL R 185 S @, (1879) 3 Bom. 004*, .'

f:the Letters Patent. - At that time the’ Civ] Procedure SR
Code contained no section correspondmg ‘with section 4"

“of the Dpresent Code, and on that ground it mlght reason-;
" ably be-contended that the decision of the Fall Bench has: '
‘become obsolete. On the other hand i in the recent case
of Sura;mal v Horniman®, Ifind no reference what<
“ever to the Full'Bench’s decision in Appaji Bhivrav v.
Shivial Khubchand®, and my learned brother who was -
‘jja par ty to that ]udgment cannot say that-the casé was.
‘ecited, - Again in the opening part of the learned Chlef .
f'jJ ustlce § judgment I find him laying considerable stress -
-on the fact that. there was ng lorg established pxactwe
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B these doubts shrould be finally laid to rést by a declslon’
WA of the Full Bench and the questlon we refer to 1t is:
“Lagapy -
Dumsm_e.’
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T, therefme thlnk that ibis emlnently desu-able that"'

VVhether in second appeals from the mofussﬂ on the?

~ Appellate Sidh of this High Court Where the Juc’{gesét

differ the procedure is governed by section -98 6f the.
Civil Procedure -Code or clause 36 of the Lette1sj

. P‘Ltent

HLATON J-.»C—I should be ver y glad if we could anlvei

-at a definite decision now instead: of’ referrmg ‘the
' .pomt to a- Full Bench, but unfmtunately it Seems to me:
“to be practically 1mposs1b1e for us to do this. The'f
* decision in Sumjmal s case,V to Whlch I'was a pal‘ty, ig:

explessly lumted to appeals from,the Ouglncﬂ Slde of¢

“this Court.. There is a certain. amount of argument in.

favour gf making a dlstmctlon between Original Sldef5

_ appeals and mofussil appeals “When weturn to the
edecmon in Appaji Bhivrav v. - Shivial Khubchand(’)‘

‘which is a decision of a Full Bench of this Court, we ﬁndf_

" 'that nearly f01ty years ago it'was deﬁmtely laid dowa‘

that in the case of mofussil ‘appeals, Where ‘there is’a’
‘difference of. opinion, the procedure "to" be followed::

: should be that prescribed by the Civil Procedure Code/
~and. not that prescribed by the Letters Patent. -It is un-
. doubtedly difficult for us “to override .this  decision - ‘of:

the Full Bench even though it appears that in the new:

B Code there: is.a provision which did not appear in the

old C_Qde and which may support a view ‘contrary: to

.that taken by  the Full Bench in 1879. It is; I think,’
" more correct, more consonant with the dignity of ‘the.

Court -seeing that.- there is. What -appears - to us to be’
good’ reason for doubting whether. the. decision. of the"

’vFull Bench of 1879 is:now. in accmdance with the 1aW
jthat we should refer the pomt to another Full Bench i

- (1917) 20 Bom L R 185 (2) (1879) 3 Bom 204

o
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;The reference was heard, bV a Full Bench cons1st1ng/' I
~of Scott, C. J. and Heaton, Macleod, Shah and Hayi’var(] —“‘”""
“J3., on. thié 20tk July, 1918, e,

LAKADU

B ,W B Pmdhan for the*appellant T submit that_, Draxsive..
sectlon 98"of the Civil Procedure: C‘ode 1908 .governs
second appeals from mofussil and in cases of dlﬁ“erence;"

‘ona point of law between two Judges in thé High
Court the matter will ha.ve to be 1eferred to a third
Judge '

v

, . subm1t ﬁrst, the appellate 3ur1sd1et10n o[ the ngh ’
- Court’ ove1 mofuqsﬂ Courts is the appellate ]lll'lSlethIl'
“of the Sadar. Dlwam Adalat Wmch was subject to and.
ooverned by. .Acts’ of Ind1an Lerrlslature Secondly, '
although the Indian. Leglslature has generally no
" ‘power to affect any Statute ‘passed by the Parliament,
there is.a. reservation 'in  the High Courts Asct, 1861,
sectlons 9 and 13 empowering the Indian Leg1sla.ture :
a.«to pass. rmy law or regulation for. the exercise _of the
- orlglnal and appellate ]uusdlctwn vested in.-the High -
- Court. .'Z’hwdly, under powers reserved under clause 44
.of the Letters Patent the Indian Legislature by passing-
- sectlon 98, Civil Procedure Code; 1908, has superseded
‘ the prov1s1ons of clause 36 of the Letters Patent.

. The. plOVlSlOIlS of clause 36 only apply to those,-
' ; appeals which come underclause 15 6f the Letters Patent,.
.'At any rate they do- not govern appeals flom the
;-~mofnss1_l .. Lastly, .the - pI_jowsmns of -section’ 4, Civil
. Procedure Code, 1908, -are. not new .and the special
~ jurisdiction. which" they .speak. of is_ not the special
‘J‘,jurisdiction which is conferred by the Letters Patent. -

v . As to points (1) - and @ Jurisdiction - of - the Hwh
2 Gourt is the mrlsdlotlon of the Sadar Diwani Adalat:

" see Regulation IT of 1827, section"5. . Under this’ sec-
t1on ‘Sadar Diwani’ Adalat used to exercise appellate
]lll’lSdlcfilOIl ovex mofussﬂ Goults. Sections 9 and 10

7
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i " appeals were “heard. ‘They ‘also provided that- the'
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of the Regulatwn showed the manner in Whlch the,

- decision was to be settled by the ma]orlty and if there'

was equahty of votes the/se_plor Judge should have the’

) castlng vote

-

Next camne the ngh Courts Act 1861 (24 & 25 Vzc ‘

,.c 1049). - By section 8 of the Act, the old" Sadar

~Diwani Adalat was ‘abolished. = By sections 9 and 13
© the ]ur1sd1ct1on of the Sadar Diwani Adalat was main=
- tained and it was declared to be ‘subject to Indian

-, Leglslature By sections 10 and .15 revigional- powers

" exercised by [the Sadar Diwani Adalat were,.also

"mamta1ned and made subject to the provisions made

- by the Indian Leglslatule

~As there is nothlng in. the Letteis Patent of 1862

- which directs otherwise, ‘the powers of the Indlan

Leglslature to control the p‘roceedlngs are . kept 111-'
tact. -

’l‘he Amended Letters Patent of 1865 came next in

“order. It 1epea.ts section 9 of the Indian High ‘Courts
- Act, 1861. It becomes quite clea.r that the jurisdiction
- which the Indian High Courts are exercising is the
- jurisdiction of the old- Sadar D1wan1 Adalat and is

subject to.the Indian Leglslature Under clause 44 of,;

. the Amended Letters Pntent the powers of the. Indlan-

Leglslature are preserved
Under the Indlan Oouncﬂs Act (24 & 25 VIO‘

- e 67), . section 22 the powers of the Indian- Govern:
;o zment ‘are limited and any enactment -passed- by them:

- affeeting the Statute law is wltra vires ;- butsince there:

s reservation as to jurisdiction any enactment- passed

‘, by Indlan Leg1s1ature relating to 1t; is perfectly . valid : .;-‘1
‘see Queen v. Meares®. - In this last mentioned caseuti;

Was held that though orlgmally the Supreme Court\.'z

S (1874) 14 Ben.|L. B. 106 atp 110,
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alone had ]urledlctlon over European Brltlsh sub]ecbs,
~the Indian- Legislature could extend the ]urlsdlc’mon;j

to mofussﬂ Courts in spiteof the. Indlan ‘High Oourts;‘
-*Aet -1861; and the Letters Patent. ‘The same: question
arose.in The. Queen v.  Burah®, - There.the Indian
v_Leglslatule took some territories out of the 3urrsd10t10n 3
of the High Court§ and made ‘them over to-the”Com-,
‘mlssmner It Was held that ‘the Indlan Leglslatule_:;
,could do so B |

In Thornton v.. Thornton® a question arose. whether.
‘the Indian’ Leg1slature ¢ould - extend “the matrimonial:
jurisdictidn. < It was held that it could do:so: sée’
Achayav. Ratnavelu(") ‘In re Rajdgopal® ; Qiu,en-%
Empress v. Dada Ana“‘) In re. James Ourme('” and
fBomno Bibi.v. _Mehdz Husamm ~

o 't;ls in the exerelse of these powers that are reeerved; :
‘that the Bombay 01v11 Courts Act, and the Civil Proce-
duré Code are passed Seetlon 98 of the present CIVII”
Procedure Code was first enacted as sectlon 339 in the
Code’ of 1859 That sectwn, however, made no prov;smn’
'for reference on’ difference .of’ opmlon between the
‘Judges /By Act XXIIT of 1861, section’ 23, prov1s1on’
was made for dlﬂference of’ opmlon and similar pro-

V1s1on was made in the Oode of 1877 sectlon 575

[Soom .. ———Seetmn 575 did not -in terms aﬁply:'j

:to the Hrgh Court i

’ Sectlon 632 made ‘the- prov1s1on of the Code apph-:
‘ca.ble to the High Court save as: othel\mse prov1ded '
‘Section 575 was thus made expressly apphcable to the..
ngh Court In the GOde of 1882 the same sectlon 575'

@ (1878)L RS 1 A 178 at-ﬁ 188 @ (1886)9 Mad. 447." _

@) (1886) 10 Bom. 422, ) (1889) 15 Bom. 452 atp 413,

@ (1885) 9 Mad. 253. RSN ® (1896)21 Bom. 405 atpp ’409, 41¢-
U R ) (1889) 1AL 375, "

© p ILR6&6-9

19184
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" was. embodled In the . Code of 1908 section 98 cox-ﬂ

responds with section 575 of the Code of 1882 with this-
difference ‘that - only’ the point of law on which the,

dlﬁerence arises can be referred and not the Whole case”
-, as under the old Codes of 1877 and 1882, I further
‘submit that sectlon 98 appears in Part-VII of the Code

and the said par’o is made apphcable to second appeals :

Dy reason of sectlon 108 of the Code of 1908.

On the third pomt I submlt that unde1 clause 44 of -
the Letters Patent, the provisions of the Letters Patent'

. are declared subject: to the Leglsletwe ‘powers of- “the:

Governor—General in Council and in virtud ,of . thls :
power, the Indian Legislature by passing secmon 98.
_of the Civil- Procedure Code; 1908. have superseded the‘
provisions - of clamse 36 of the Letters Patent . '
Appagi - Bhivrav. -v.. - Shivlal .. Khubchand®:;; Sm
. Gridhariji Maharaj kaazt v. Purushotum Gossamz@)

_and Husaini Begam v The Collector of JV'uzaffar-:‘
: nagar(”

[HAYWARD J. :—The Letters Patent are competent to.
govern appeals from - the Or1g1na1 Side of the- H1gh ‘
‘Court as well as from mofussil Courts. The Civil Proce-;
dure Oode govarns appeals from mofuss1l ']

The language of clause 36 of the Letters Patent shows
thamt governs appeals falling under the. Letters Patent :
under clause 15 only. I would construe the, words « Lany
functmn Wh1ch is hereby directed to be pelformed ”in

_ ‘clause 36 to apply only to the appellaté ]uusdlcmon cr eat-

- gd by the Letters Patent under clause 15 to hear appealq'
from one Judge of the same Court by 1 two or ‘more J udges

~of the same Court, while the scheme of the Indian Leals_‘

1atu1e is to p10v1de appeals fl()m‘h. an 1nfe1101 Court to.

@ (1379)3 Bom 204.- L. .® (1889 10 Ga] 814

(9) (1889) 11 AL, 176 ‘
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a SUPeum Gouxt see Sabhapathz OhettL V. Nam Jcma-u,;_ : 1918.- *
sami_Chetti®; Lachman Singh vi Ram Lagan Smghm- —
and Roop Lawl Vi Lalcshmz -Doss®. "o Buura -

R A 4
Lastly, the Speclal ]uusdlctlon Spoken of in section 4 '.,;])I;&’;;fgf
of the Civil Procedure Code, 1908, .is not’ ]urlsdlctmn woS
under the Tetters Patent but ‘certain special Jjurisdic~
tlons under local law such as ]D.I‘lSleblOll vested_ in.
certfun Jadheerdars, Saran]amdars &c This’ sectmn
first appeared as section: 384-in the Code of 1859 and -in.
“the Codes of 1877 and 1882 ‘as section- 4; the terms’ of"
which are identical with those .of section 384 of the
_Codle of 1859, The preeent section 4 is only an attempt
~to express bneﬂy the- same law. -~In. Suraimal v.
- Horniman®, reference to' section .4 ‘was unnecessary,
though the final dec1s1on is correct. .It was an appeal
- from the-decision ‘of a single Judge on the Original Side,
Whlch Was govemed by clause 36 of the Letters Patent.*

6 Y Abhyom/cm' for re%pondents Nos 1 to3 o
submlt ‘that under the provisions of section 23 of the
Act XXIII of 1861 when.there is a-difference of opinion.
ona pomt of law the Judges shall- state the. point,on
thch they differ, and the case shall be re-argued upon’
that question Tefore one or more. of the" other Judges,
- and shall be determined accordmg to the opinion of

“the quonty of the ]udges of the Sadar Court by Whom, _
" the appeal is heard ; but this’ provision was not apph- 2
_cable to ithe Courts established by Royal Charter,
{‘Contemporaneously with the. said’ Act, the Indian -
" High Courts Act ,(24“& 25 Vie. ¢. 104) was passed,
“which created the High Courts. Section 9 of that Act
. confers on the High Court . appellate as ~well as .
ongmal ]urledmtmn and section 13 gives power for the
j»-"'e‘ierclse of the ]urlsdwtwn Clause 15 of the. Letters .

.. O (1901)25 Mad: 855 - . . ) (1908) 29 Mad. 1. ¢ 5
o ,_m (1903) 26 AlL 10" .. ;‘;_,; % (1917) 20 Bom.L. B. 185 3t p. 216, .
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_‘Patent prov1des for appeals and clause 36 makes pr0v1-;’
o smn that the opinion of the senior J udge ghall" prevaﬂ;
: \’m cases where the Judges are equally- divided in opl-jf
D HANSING, " nion, --In none of these sections was any d1st1net1on f:
=~ . made between: appellabe and ongmal ]uusdlcmon 3
That it was so ‘is corroborated by ‘a compamson of-
“clause 37 of the Letters Patent of 1862 with' the* same'\f
_clause a§ amended in 1865.- Clause 23" of Slr Charlesf
~ Wood’s despatch gives the reasons ‘for this amendment :
: Therefore, I submlt that up to 1877 when - the 01V11 -
. Procedure Code apphcable to all Cour ts was passed the .
rule.-was as provided for in’clause 36 for both sides:
" This i is corroborated by plactlce see The C’ollector of'.‘
Ahmedabad v. Samaldas Bechardas‘” which - was: a’-
case. flom the mofussil and in which the opmlon of the
'~,sen101 J udge prevaﬂed

s

After 1817 and up to 1879 the practxce was to: allow
_senior Judges opinion to prevaul - This plactlce Was
for the -first time- upset by a Full Bench in 1879. 111
Appaji Bhwrav v. Shivial Khubohcmd ®, where it was
held that the provisions of the Letters Pdtent in: that'
‘respect had ‘been superseded by sectlon 575 of the - Oode
+of 1877. - Assuming that the deusmn of the Full Bench
was -correct at the time. it” was given, yet afte1 the
.ifenactment of the Code of 1908 it is nio longer good law:
. because section 4’ of the Code.does not limit or affect
wany procedme plescnbed undel any spec1al -or local~.
- law orf any special ‘jurisdiction. * I, therefore; submlt;
~that -the provisions of the Letters Patent would be'.
. saved- by the latter .section ‘and -the opinion’ of : the .
sénior J udge would plelel in spite . of the deelslon 111'{
wthe Full Bench -case : see Bura;mal v Hormmcm @,

(1) (1872)9 Bom H C "05 atp 212, .. (3) (‘1879) 3 Bonn 204
’ @) (1917) 20 Bom L. R. 185 atp 216 ’
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':-_:-however sublmt that the dec1s10n in ‘the l'ull

Rt

_‘1861 were' nelthel argued nor cons1dered in that case

The assumptwn that there was a bupel sessmn of
,jclcmse 86.0f the Letters Patent by sectlon 575 is not ten-,

-able: see section 22-of the Indian Councils:Act (24 & 25

Vicoe, 67) “Thus there being no e\pless supelse%smn,

‘fhere.can be no 1_mp1_16d supersession, since the. two
“Acts, viz., the Civil Procedure Code and- the Letters
-Patent are not- inconsistent ; the. general’ rule being
.}that 4 Statute is repealed by nnphcamon Ly the etfact~
‘ment of othel Statute 1f the provisions of the two are

‘wholly 1ncompat1ble ¥ee Halsbury's Laws of Bngland,

Vol XX VII, section 392 -page 191, and Kutner v,
‘;szzms @

"I‘he case *va' also supports the view that  there wag
ano supersessmn of the ‘Letters Patent by the Civil
- Procedure Code:: see Hurrish Chund’er Cliowdhryj v.
_Kah Szmdar - Debia™ @, Sabhapatm C’hettc V.
: Naray yanasami Chettz ®, Olzappan v. Moidin Kum“’

[and l’oolsee Mone; J Dassee V. :S'udem Dassee ®, - R

-l

_ [HAYWARD J. -—-Seetlons 116 and 117 'md 19”-12()
and 128 of the. Civil ‘Procedure Code tend to show that
_ cmrespondmg prov1s1ons of the Letteis Patent were

-meant to be supelseded by the enactment of the Civil
~Procedure Code.]

O [1891] ¢ Q: B. 267. at p. 272 “® (1901) 25 fiad. 555 at p. 558
@ (1882) L RIOLA4 - @ (1898) 22 Mad. 68 itp 86.
! (1899) 26 Cal. 361, :

S L1918
fBench case is not correct, because the points whether -~ ———
f(l) section 575 of the Civil Procedure Code superseded =
‘the Letters. Patent and (2) whether the Indian Legis-
'1atu1e could supelsede the Indian High.- Cotirts Act j '

“Baura

A

Lakaoy
Duansiyo.-
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These sections - deal with the powe1 " of the H1gh
Court ‘in general without - makmg any. distinction-

- between the original and the appellate ]ullsdlcmon and’
- it has been held in several c%es that the enactment of -

section 588 of the Code of 1832 which corresponds. to.
section 104 and Order XLIIT, Rule 1of the Code of
1908, had not ‘the effect of taking away- “the nght ot'-f
appeal given by the Letters Patent, - Therefore: ‘the
aforementioned sections do not have the effect of supe1-}}

: sedmg the Letters Patent

Secmon 129 Whlch geems to suggest a d1sb1nct10n

'between original “and appellate jllllsdl(}thIl doee not;"
‘really have that eflect, because if we read sections 199,

128 - and 129 with. clause 37. of ‘the Amended_ Letters':
Patént together, it can be seen that scctions 122 and 128:3
refer to such matters arising whether under the or 1g1nalf,
or the appellate jurisdiction ioftwlnoh Civil Procedule:‘
Code ordinarily provides and sectlon 129 refers to thef

~ jurisdiction of the High Cou1t viz., probate, 1nsolvency-’ :
.matnmomal and admnalty ]uusdmtlons

[HAYWARD J. :—Clause 41 of the Amended Lebters
Patent in terms says that the Indian - Legmlatme shall
have power to .make ‘any . albela’mons in the Lettels ‘

. Patent 1

That power to make alteratmns muet be’ hmlted by,

the reservations in -sections 9, 11 and 13 of the Indian:

, ngh Courbs Acb 1861

Pmdhcm, in 1eply —-'l‘he essence-of a Code is to be’

'complete in itself.  Civil Procedure Code'is a Code and
_unless and until We ﬁnd that there isno prov1s1on in

the Code govelnlng seoond appeals, we should’ notf

" have recourse to the Letters Patent.- Sections 98, 108,

117 and 128 madke a complete provision. for. hearmg of

'appewls by the H1gh Court. Moreover clause 44& of thef
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Letters Patent reserves to thé Indian Leglslatule power 1918
to mod]fy the. prov1smns of the Letters Patent. .. LT .
o Bryra -
The case of The Collector of Ahmedabad V. Sama?dm o LARADD"
Bechardas o (loes not awst the respondent R Draxsiye. .

£

The scheme of the neW Civil Proeedure Code in
Part X isto make a- dlstlnctlon ‘between the. oumnal'
“and the appellate jurisdiction of the ngh Court and so .
f'u as thé latter is concerned, sectlon 98 of the Civil
Plocedure Code will govern the p1 ocedure to be follow-

» ed on dlﬁelence arising between the J udges on a point’
- 6f law: 'Since the Full Bench decision in 1879, the:
p1actlce on the appellate side of this Court hasuniform-_
1y been to refer- “the case; to a' third Judge whenever
‘there is'a difference in opinion between the tvvo J udgee
llearlnd an appeal from mofussﬂ ' '

OAV

SCOTT C J. —The questions referred for c0ns1de1a--
tlon by the Full Bench’is whether in Second Appeals .
from the- mofussﬂ on the Appellate Side of tlus I—I1gh
Court where the J udges dlffel the procedure is govern-

ed” by sectmn 98 of the Civil - Procedure Code - or
Chuse 36 of the Létters Patent., There can, I think, be‘
‘no: :doubt- that the procedure - must be . taken to " be
governed by section 98 of the Civil Procedure (;ode'
‘for the question has, as the referrmg judgment states,
‘been decided by a Full Bench of this Court in 1879, and
‘the practice dated from that.decision had been practi-
- eally uniform and invariable. The decision has also
- been. appmved by Full Benches in: Calcutta :'see Sri
Gmdhamﬂ Jl[ahara) Twhazt v. Purushotum Gos-
.sami®, and in Allahabad in Husaini Begam v. The
O’ollector oj Mupafjarnayar ®), . The Full Bench in

(1) (1872) 9 BQm H. C. 205 atp 212 L (3) (1884) 10 Cq] 814
(3) (1889) 11 All 176
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;;3.'1,918,»;”‘ B "Appcm thm av' V. ShwlaZ Lhubchand “’ consuiered
~——=—  that the,provisions of. the Letters- Patent ‘had - been_
.?Hf.m" ' supe1seded by section 5375 of . ActX of 1877 50 far ag:

. Lagavy regards cases to which: sectlon 510 was apphcable The
DHANSING: . s
S0 g terms of the. reference’ Would be satleﬁed by an answer ‘

Jll t]ns sense*

. The questlon however, has been argued whethei the

' deGISIOQ of 1879 in -Appayi Bliwray v. Shivial Khaib-

- chand ® should- be éxtended to cases’ of “appeal- from

]udgments on the Original Side of the Court where the,,

. Appellate J udgee differ, or whether the recent declsmn

- in the caspe of - Surajmal v. Horniman® should stand#?
In my oplmon Swmnnal’s case ® wag rlghtly declded I3

The genesm “of clause 36 can be gathered from th
despatch which aocompanled the Orlgmai Lettels‘;‘
Patent of 1862, - When the High Court was. constltutedff
. by the 0r1g1na1 Letters Patent there was no provmo
to meet the case’ of, Judges bémg equally d1v1ded in;
'fopmlon upon appeal. Olause 14 gave a right of appealf
to. the“ngh Court in all -cases of original - civil ]uus-j
" diction from the Judgment of one or more J udges of the,
High Coult or of any ]glv1s10n Coult pursuant to 86C-;
| tion 13 of the High Coul ts Act,. prov1ded that” no such.
' appeal should lie to the High Court from any. declslonf
“made by a majority of-the full number of Judges of the:j
- High Court but that the right of appeal in such. cases.
: ‘should be to *Her M‘m]eety in, Oouncﬂ Appeals fromi
. Courts in the Provinces were Govemed by elause 115,
- whicl pI’OVIded that the. High Court should- exelclse;
'-ﬂmppellate ]UrlSdlCLOH in such. cases as were, sub]ect to. "
~appeal. to. Sadar. Dlwam Adalat. and’ Whlch should
’become subject to appeal to the High . OOurt by vu-tuéﬂiﬂ
o of quch laws or, regulatlone 1e1at1n<r to’ 01v11 Proceduref-:

o (1379) 3 Bom. 204, ¢ 1 @ (1917) 20 Bom, T 1, 51677
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?"as should thereafter be made by the Governor-General— 1018,
]‘m-Councﬂ "The Secretary of State for ITndia, Sir Charles _“‘““*
"Wood, .in “his ‘ covering -despatch of qt‘he 14th of May, B“v"“ L

:‘:1862 par‘aﬂlaph 23, said: “ It will appear, from a nﬁiﬁ?&‘é
‘subsequent clause in the Letters Patent, that the pro- o
“ceedings in the High Court in civil cades are to be
-regulated by the Code of CivilsProcedure enacted by the
_Leglslatme of India, of which Act XXIII of 1861 forms
‘a-part. - By section 23 of the last-mentmned Indian Act,
;,pl‘OVISIOIl has been made. for a difference of op;uuon on
the heamng of an. appeal. A difficulty, however, may
'occur when two Judges constltutmg a Division. Court-
for.the trial of cases in the exercise of original jurisdics
‘tion; differ as to the judgment to be given. For such a
" éase, the Code of Civil Plocedule which is adwpted to
Courts of first mstance, presided over by single Judges
zonly, containg no provision. To callin a third Judge,
:‘:and to. x'etly the case, Wlth a view toa jud gment from
':Whlch there may be an ﬂppeal to the High Court under -
'chuqe 14 would be pr oductive of unnecessary dehy and
g expénse to the paxtws ‘and T am’ of opinion that the
Court should’ make provision for such a contmgency bya
,'1ule made under the 13th section of the Act of thament
'plovuhng either that the ]udgment ‘shall be i 1n accord-
ance with the opmmn of the senior of the J udges con- .
stituting the leslon Court, or that the final judgment'

ghall be entered pro forma accoxdlng to such opinion,
such judgment: buing a judgment for thie purpose of an

appeal-against the same, but not for any other pur pose.’
The subsequent clause in the Letters Patent referred to °
by him was - chmse 37.- He observes in the Despatch,
palamaph 36: « Clause 37 is a very important one, and,
there is httlo doubt, will prove a very salutary pr ovision.
It bas; thelefme been inserted, although the change-
intr oduced is’. somewhfzt gleatel and more’ substantlal
’than is genemlly aimed ‘xt in thls Chalter It extends..
 ILRE&E-100
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to the ngh Comt the Oode of Clvﬂ Pr ocedule enacted
by the Leglshtme of India for the Courts not estfzbhsh-j
ed by Royal Charter, and thing’ accomphshes the’ obgect
“s0 long contempifated of subsntutmg one simple dee of
- "Procedure for the various: systems (co11espond1ng to its
Common Law, Equity, and Admiralty Junsdmtlon) thh
have been in Opemtloxun the- Supleme Coult smce the
date of ity estabhshment S

.

‘The suggestlon <of the Seomfa15 of State ﬂntw 1uIe
*should be made unde1 section 13 of the Act of: Pa:rha-
-ment; thatis the High Courts Act, 24.& 25 VLC ‘¢:104,
*was Tiot ‘given efféct to. . " But in ‘the-Amended- Lettelb
" Patent an«express provision’was: m‘ule for: the“case?*of
-Judges differing in+ opinion: by clause 36 Whlch ‘Tungas
“follows :—* And we do’ hereby. decLue that any- functmnf
~which is hereby directed to be performed.by the sald L
ngthOmt of J udicature 'Lt Bombay in the eXercise of
-its’original or appellate jmlqdlctlon may: be: perfmmedﬁij
by any Judge, or any. D1v1s1on Court theleof appomted‘?
".or constituted for such purpose,: under the: plovmon of._‘
the 13th section of the aforesaid Act of the Twenty-fou_ th -
. and Twenty-fifth years of Our reign 5 _and 'if Suclf}
- Division’ Court-is composed of two or morée J udge% ]
“the J udge% are’ divided in oplmon as to the dec1smn.tofi
“‘be’.given ‘on any. pomt such point shall ™ be demded*

_ accordmg to the. Opmmn of the ma]onty of . the T udges :

it ‘there shall be &' ma]outy but if the J udores should be}
equally divided then the" oplmon of the Semoi“ Judge'

Pqtent also 1efened to the case of chffezence of oplmon‘}

‘Vamong ther Judo*es of. the H]gh Court m 1e1at10n_ftoz_

.appeal to the vay Councﬂ pmvulmg that an: 4ppea'1.

“Shall also he to the Sdld, High Court from the ]udgment .
" 1ot belng a- %entence or’order .as. aforesald “of two" 01;

" more J udges of the ﬁmd High Court, or.of such Dlvmon
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Court

Clause '36 of the Amended Letters Patent is expl essed :
: to apply to cases arising in the performance of any.
functlon directed by’ the Letters Patent to be performed ‘
- by the ‘High- Court in . the ‘exercise of itsoriginal or -~

appelhte Jtuwdlctlon ‘md 1t may be contended that if

sthe latter part of clause 36 has been superseded by sec--

‘.“t]OIl 575 of the Code of 1877 as decided i in Appaji Bhiv-
‘ rav V. Shwlo;l Khubchand ®, ‘this clause of the Letters

b Patent must be taken. 0 be no longer in force. - There
ale, however, as it seems 'td-me, cogent reasons for hold- -
~ing that-clause 36 is in force without- modification in so -
“far-as-it’ relates te ploceedmgs on the Original Side of .

“the ngh Comt dnd 1ppeals from Judges of the nglr
Comt T

In the ﬁlst place, %ectlon 129 of the plesent OLVII
{'foocedure Code, correspondmg with- the drd clause of
;.,"'_gectlon 652 of the Code, of 1832, provides that “notwmlm
" standing, anything - in : thls Code, any High. Court.
f}_estabhshed. under the Indian - High Courts = Act,
11861, ...may make such rules not inconsistent with. the
i"Letters Patent. estabhshmg it to regulate its own
",‘--procedure in the. exercise of its or1g1nal civil *jurisdic-
" tion asit shall thmk fit, and nothing herein contained
Q.ishall affect the vahdlty of any such rules in force-at
: the: commencement of this Code.”. The effect of this
f;p1ov1s1on was to buno the Gode into harmony with

‘m (1879) 3 Bom 204.

. Whelevm such J udges are equ'lllv dnnded in
opnnon and do not amount in number to'a ma;onty of - ;
‘the’ Whole of the J udges of the. said ngh Coult for the N

' tnne bemg but th at the nght of appeal-from othel judg-

sments. of Judges of the said High Court, 01 of such ;31

,lesmn Court,. shall be to Us, Our. heus or successms,

;m Om or. then Puvy Oouncﬂ as 11e1e1nafter plowded .

f 1918
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t10n accordmgly Thus the High Cou1t may, make
1ules regulating the procedure in cases falling under
the second part. of clause 36 of the Lettels Patent but
may not make any such. " rules Wluch Woul(l be.
inconsistent with that clause unless it can be sald that
the clause has been impliedly repealed The law as
to -repeal: by. ‘implication’ is- thus stated . 1n5 Con--

~ servalors . of. the” Thames. v. Hall® ; « The Court

must be satisfied that the two. enactments ‘are 1ncon-
-»81stent before they.can from the lanvuaoo of the later:

Jimply.a repeal of an express pllor enactment,” and: the

rale Jdaid. Jown, by Sir - Orlando - Bm'orman(ln lus
]udgments, pp. 121, 127, Lyw:v. Wm) was | qt;otecl
that “The .. law ‘will. not-allow “the . e\;pomtmn 1o

,1evoke or alter by COIBtIllCthIl of genelal words, any:

pa1t1cula1 Statute, where. the words may. have . ‘their.
proper opelatlon without it. ” In Bz parte Warrmg-
lon(’) Lord Justlce Turne1 sald T take the rule of law
to be, that an affirmative Statute is not w1thout exprese

_’,Words 1epealed by a subsequent affirmative - Statute
-unless the two Statutes cannot stand together.”

" It has never been held that any part of clause 36 ot’
the Letters. Patent has been 1epealed for it is not men-v

*tioned in the Schedule of repeals annexed to the Civil

Procediire Code 6f1877. The Court in Appaji Blnm av'v.
Shivlal Khitbchand® thought the clause to some e\tent

"had been ¢ eupelseded by section 575. 1t had not been

removed from the Statute Book. Accmdmﬂ to Clales on
Statute LaW p- 295 among enactmente coneldered ag”
having ceased to beun force although not e\pressly an(l
spec1ﬁcally 1epealed are Statutes which have -been

4 (1868) L. R.3. C. P 415 ) m (185%) 29 L. J: Bank. Cas 334t p. 30;
" st pp. 419, 421.. R (1879)3 Bom. 2040

70
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superseded i e Whele a late. enactment eﬂ'ects the

same purposeb ‘as. the _earlier onc. by repetition of its g
tel ms or otherwwe

Sectmn 4 of the Code may also be refelled to in thxs
connecmon That section - 1ep10duces

Ianguage .sectlon 4 of the Code of 1882 which- expressly

-saved 'the apphcatlon of the. Codé - to the Central"
vamces Civil Courts Actrof 1865 the  Lower Burma
Coults Act of 1875, and .the. Punjab Courts” Act of
18(7 and- the Oudh Civil Courts "Act of 1879, or any law -
theletofore or hereafter passed- under, the Indlanff
Gouncﬂs Act of 1861 Section 4 of the present Code is

far’, _Inore general in 1ts ‘terms than, sectlopel of -the
Code of 1882 for it applies to any. special-or local law

now in force or .any special ]umsdlctlon or power.’
confel red or-any special form of procedure ‘prescribed; )
by or-under any other laW for the time being in force, .

and sub-sectlon (2) is enaéted in particular and without

pre;udme to the genelahty of the propositions contained
in,sub-section " (1).- It is to'be noted that. the Lower’
Burma Courts Act of 1875 and. the Punjab Courts
: Act of 1877 contained spec1a1 provisions for the case of.
L udges in appeal being equallv divided 4in- opinion
Whlch were ‘inconsistent with section 570 of the Code
of 1882 and’ section 98 of the present Code, and T am of.

opmlon that the generahty of therwords used in the
present sectlon 4 should.be held to:c¢over the express
prov1smns of the H1gh Court Letters Patent; clause 36.

On the Oﬂlel hand sectmn 117 of the Code, states
that save. as prov1ded in this Part or in Part X or in
1u1es the. prowsmns of this Code ghall apply to such
H1gh Courts., In view: -of  the other provisions of the
Oode (and partlculally of ‘section- 123~ which is -in
Part X) thls section-does nob present any. dlﬂiculty to
my mmd The Code must be apphed S0 fa,x af may

in ‘general

1018, .’-l;}
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' be to the High Court, and the practme followmg on. the’

decision " in Appan Bhwrav v. .Shivial Khubchand“"

g permits ‘of the application of sectlon 98 to many: caseés |

falling. within the High. - Ooqrt jurisdiction.. In."my

. opinion section 98, :like. section 104, read with Orderg
~ XLIII, Rule 1, must be taken to apply to appeals -from-

‘ Courts of mfeuor]unsdlctlon to the High Court, and’

) not to appeals from one- or more Judges of the ngh.
Court '

“Tn Sm Gmdharm M‘ahamj l’wkatt v. Pur oshotum'
wGossamz"’ a Full Bench of the Calcutta - Court “wlio.

_“were dealing with a-case on ‘the Orlgmal Side of the?
:Courtunde‘riohe Code of 1882, Whmh at that time did not

“contain’ the clause subseqaently ‘added to sectlon 65

. agreed that the effect of" eectlon 575 was to- supersede_

the provision in “clause 36 of the Letters Patent that_
Jin the event of any dlsagreement between two Tudgesﬁi
ofa D1v1smn Bench, the ]udﬂment of the senior Judge:
8 shall prevall but that, still notwmhstandmg thatf
“seétion, clause 15 of the Letters “Patent 1emamed in:
_‘ tull force, because if the appeal undér clause 15 of thef
'Charter were taken away, a ]udﬂment in *the High
Courb of a Jtidge in a Division Bench, who agreed with

vvthe Court below upon a quesmon of fact, Would be;

ab%olutely final, and owmg to  the provwmns “of
-section 597 of the Civil Pr ocedme Oode no appeal Wouldﬁ
‘lie to the Privy Council from such decmlon ‘The

- result arrived appears to me Wlth all respgct to mvolve

a.n unneceesary 1ncon51stency

The reasomng of the Judges of the Madras ngh_

: Oourt in Sabhapathz Chetti * v. Namyanasamt?i"

Ohettt(a’ a case amsmo 011 ’ohe 0r1g1nal Slde, 1s apph-_

. (1) (187‘))3Bom‘204 . - o (1884) 10 Gal 814
' (3) (1901) 25 Mad 555
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eable o the quesblon fnow under conmderatlon “The
:conolusmn there aluved at that sectuons 588 and 391 of
-the Civil® Procedure Code’ did -not - mtelfete with or
jsupersede clmuse 15 of the Lettérs Patent had already

,fbeen come to. by a Full Bench of the Madms High Court -
in° C’happan v. Moidin Kuttz @ by a-Full Bench of thef.,
Calcutta ngh Cotrt in Toolsee Money Dassee v: Sudevi
- Dassee® and by the Prlvy Council .in" Hurrish ;

.:C'hlmder O’howdhry v, Kah Sunduri Delua. ®

—. A Full Bénch of ithe | Allahabad ngh Coulb 1n"
ﬁ:Husamz Beqam v. The C’ollectar of Muzajjm naqar(‘) -

_was of ‘opinion that clange 27 of the Allahabad Letters
.Patent correspondlng with clause 6b ‘of the Bombay

‘Letters Was, superseded in"those caees only to which
fsectlon 070 of the . Code of ClVll _Procedure properly .

\jand Wlthoub strmmng languave apphed There was,
;{therefore no absolute supersession of the provisions of
;'the Letters Patent. . -In Roop Laul. Ve Lak.shmz Doss“’

f,f'the Oourt held that sectmn 575 of the Civil Procedule
‘;,Code d1d ‘not apply in the casé “of appeals under
ﬁ:clause 15 of the Letters Patent “from | Judgments of the

",ngh Court in the exercise of its original jurisdiction,

-and that under clause 36, where the J ndges are. equally
i,\d1v1ded in opnnon, the 3udgment of the senior Judge’
“would prevail, basmg its' conclusion upon the reason-
",,j;,mg of the Court: in Sabhapathi Cheth s case. (°’ It
appears to me, therefore, both upon the plovrsmns of -

'-':the Code : and the Lettels Patent and the reported

';dec1s1ons of this and other High |Oou1ts, thab the-

procedure under clause - 56 should be. followed in case
- of appeals from the- Original - Side. Tt should also. be
follovve(l An othel cases ‘to which section 98" cannot
propelly ‘md without. stlammg language be applled as

o (1898) 22 Mad. 68, . L@ (ss9) 11 AL "176.
@ (1899) 26 Call 361... *® (1905) 29 Mad. 1.

@ (1882)L R. 0L A 4 ©®) (1901) 25 Mad. 555,
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:was demded by the Allahabad ngh Court in Husmm
“Begam v. The Collector of Muzaffarna JaT‘a) and in-
© the late'rlcase of Lachman Singh' v. Ram’ Lagan-
.Sth @ : :

HEATON J —I concur

MACLFOD J. =—Clause lo ofthe Lettels Patent ordams -
“that an appeal shall lic to the High Court from | ‘the -
: ]udgment of one Judge of the High Court or one.J udge

. of any Division Court pursnant to section 13 of’ the- ?
" High Courts Act. Section 96 of the Civil- Procedure

- Code enacts that save ‘where othe1w1se explessly plo-j
“vided in the body. of the' Code or by any - other. l'mvv for :

the time being in force, an appeal shall lie from every,

“decree passed by any Court exercising origi nal jurisdic-
* tion to the. ‘Court authorized to hear-appeals from: the

dec1smn of such Court And Section 108 enacts that the’

- provisions of Part VII relating to appeals from dr101ual*;'~
“decrees shall, so far as may be, apply to ‘Lppeals from

appellate decrees Sectmn 96 therefore does. not deal.h

~with appeals under ¢lausel5 of the Lettels Patent and _
“‘therefore, I think, it follows that the- .provisions of sec-.

tion 98are notapplicable to such appeals, but they may be,,

-taken as altering or amending the provisions of clause
- 36 of the Letters Patent- with - respect to second appeals.
-on the Appellate Side of the High Court as was decided

in Appaji Bhivrav v. Sluvlal Khubchand(‘*") ekcept that‘

SHAH J —-I agree with the learned Chlef Justlce -
HAYWARD J. :—T think this is.a casé. in- which a;f.

:cons1derab10n of the coatemporaneous cir cumstances":‘

surrounding the legislation in this somewhftt intricate

“matter -is’ essential for a. right, apprec1at1on of the‘;
: flnffentmns of the Leglslature ‘

.

(1) (1889) 11 All 176 .- ... - @ (1903) 26 All 10

) (1849)3 Bori, 204 Y

-



was governed by the Letters ,;?’atent of 1824, "It was-
there prov1ded (prowso to para. 11) that a difference’ of
opinion between the Judges should be decided by the.

casting vote of the 0h1et' Justice. - It was not however.
-a'Court’ of ‘Appeal: .. The Chief Court of Civil Appeal.
for the mofussil was ‘the ‘Sadar ‘Diwani. ‘Adalat and

its procedure was governed by Regulation IIof: 1827:
Itgwas there provided (section. 9) -that -a difference of'

opinion should be dec1ded -by the casting-vate of; the

senior Judge « This was subsequently ‘modifled by -the

provision- for afﬁrmatlon on fact and -reference. on law’

to4. third: Judge in section 332 of the :Civil Procedure

Code, 1859 ;a8 dmended by section 23 of Act XXIII .

of 1861,

- I.f

;rvere combined to form the presen‘u High Court by the

;Letters Patent of 1862 and.. this -was constxtuted.
‘f'(clauses 14 and 15) a ‘Court of Appeal both from. ‘the'
" Judges exerclsmg the orlgmal civil- ]urlsdlctlon of the
‘f'__ngh Court and from the Civil Courts of the mofussil-
" subject to ‘the H1gh Gourt ‘But_no provmon was }
made for a d1fference of opmmn between two’ or more’
f f.T udges exerc1smg the or1g1na1 civil ]umsdlction of 'the’
__",H1gh Coturt, though this was prov1ded for in the case “of
g udges exerc1s1ng the appellate civil 3ur1sdlct10n of the'
High' Court. by the incorporation (clause “37) of the*'

:procedure prescrlbed by the Civil Procedure Code.

» This: -defect was pomted out in paragraph 23 of the.
- Despatch of the’ Secretary of - State forgvardmg ‘the .
~ Letters Patent of 1862 and 1t was suggested that a rale
- ghould ‘be- made. for demdmg differetices of opinion
 between Judges exermsmg original civil jurisdiction’

;. according to the opinion of the senior J udge. No- such

g;rule was however made and the ma’oter remamed ‘for -

II;R’5'8§ 6-—-11

YOT, XLIIL] - ; BOMBAY SERIES, ”,4_55-;
*The. Chief Oourt of Givil. Jurxsdlctwn for the Presi-, -

dency Town was the Supreme Gourt and. its” procedure - 'f —
BHUTA

ile Supreme Court and the Sadar Dlwam Adalat :
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disposal by the Amiénded Tétters Patent of 1865:" 'rhei
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. -Court was then constltuted ‘(clause 15) a Oourt of.j
- "Appeal’ from one Judge,; or more d1ffer1ng Judgeel
whether exercising ‘the * original ~or- appellate civil:
]ur1sdlct1on of the High Court.: It was also constltuted@
(claiise 16)a Court - of Appeal-as’ before from “the’ 01v11:
Courts of the mofussﬂ sub]ect to” the High . Gourt Iti
- was. then prov1ded (clause 36) that™ a dlfference{ , t"
opmlon between two ~or more’ Judgee should *be'
“decided ° accordmg to - the opmlon -of the’ senior-
. Jndge" Whether -in . the ° exercise of - the orlgmal or:
' appellate 01v11 ]urlsdlctlon of the ‘High Gourt But
there’ Wasi no longer ‘any ‘express | 1ncorporat10n )
(clause 37) of: the procedure prescrlbed by the Clvﬂj.’
Procedure Gode '

It appears to me the result- Was that drfferences off}
oplmon between two or more J udges had to be decided
in - all. cases accordmg ‘to the op1n1on of. the- semoi;
Judge, _Whether they arose -in the - _exercise’s of the_}:
ougmal civil jurisdiction of the ngh Coult ~Or! 1n the';.;

© exercise of the appellate 01V11 ]urlsdlctlon over otherj ;
Judges of the High ' Court- or.in -the - exercise- of fhe':y,
appellate 01v11 jurisdiction over ‘the Civil Courts of the;,

. mofussil sub]ect to.the High Court.- It does not appear’i

‘whether the rule was ever acted ,on in - the exercise : of;ﬁ
~the.original civil ]ur1sdlct1on It vvould be the appro-
priate rule. to. -prevent. the Waste of.time and money "
_involved in a retrial but it “would. ha1 dly. be. hkely ‘to
“have been often used as’ orlgmal suits have. seldoml,
been heard before more than one Judge of . the ngh‘
Oourt It ddes not appear from the remarks in, the case?:i.,
of ’ ,Surajmal v. ‘Hornirnon®, “that it was’ 1ega1ded‘§.l
stuctly in the exercise of the appellate c1v1l ]llllSdlCthIl‘,"
over other Judges of the H1gh Oourt but B Was?__'f

-

(1917)20 Bom. L. R 18 atp 216,
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follovved in’ the case of the Oollector’ of Ahmedabad' 1018,
v "f;"SamaZdas -Bechardas®, de(nded in . 1872 in . ex-v'
.ercise.‘of  the :appellate 01v11 ]uusdletlon .over the <’ Buura
‘Civil - Cowrts - of . the  mofussil . ‘subject ", to the’-* LisAbU -
;ngh “Court.: It does ‘mot - appear: to me algu - Dusnain:
" able ~that the rule* Would not still | apply Ans the
‘,exelclse of- the orlgmal cwll ]urlsdletlon ‘because 1o
_authorlty purpormng to substitute any . other procedule .
-has -been produced Bus it ‘has. been. algued that -if,
;_Would no longer apply in the exercise of thé. appellate-
01V11 ]uusdlctlon over - either .the other J udges of the
';.ngh Court or-the Civil Courts of the mofussil subj ect
:to:the ngh Court in.view. of the recognition of the
';’powe1s of the Indian” Legislature in cla.use 44 of the
Amended Letters Patent of 1865 and.in view of the
=provision for affirmation on fact and for reference on
aw to'a third Judge in .case of differences of opinion -
wbetween J udges of Appeal Gourts in sectlon 575 . of - the
;01v11 Procedure Code of 1877 and the ‘provision in
- section 632 applymg the Code unlike. prevmus ‘Codes to
+the Charteled High .Courts. " These - provisions - have
‘been repeated-in sections 575, and 632 of the Civil Proce-
wdure Code of 1882 and in  sections 98 and. 117 of the'
ffplesent Oivil Plocedule Code of 1908. .

T Tt appears to me the 1ule Would as held in the case of
f‘;Sura]mal v. Hormman‘z) still apply in thies exercise |
~of the appellate civil ]uus(hctmn over the other J udges :

~of the’ H1gh ‘Court. - It has aheady ‘been indicated ‘that
~this ]urlsdlctlon has arisen entu‘ely out of the Letters
" Patent y while the appellate civil jurisdiction over the-
& 01v11 Courts of the mofussil- subject to the High Court ;
&h'ls been derived from the provisions of ‘section 332 of

‘of the Civil Procediure: Code of.1859 as amended by
sectmn 2a of Act XXIII of 1861.. These p1ov1s1ons did.-
Lw (1872) 9 Bom H C. 205 - A(’) (1917) 20 Bé)m L R 185 atp‘2'16.’

at 212 ! T . ' * ‘
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ot apply to the Chartered ngh Oourts but they Were.».b

_ repeated verbatim in sections 540 and 575 of the- subse-;

quent Qodes of 1877-and.1882 and in sections 96 and 98:
" of the present OOde, which - have been " apphed ‘t0’ the;f
Charteled ngh Courts. -1t appears to me to follow that;
the ‘natural place to find the rules Zoverning the exercise;.
-7 of the appellate civil Jumsdlctlon over. the ather Judges :
--of the High Court would be the Letters Patent ; wlule;,
‘ithe natural place to find the rules governing.. the’
- exercise of the appellate civil jurisdiction over the 01v11 ,f
Courts of the mofussil subject to the High Court Would
o the. Civil Procedure Code. This’ natural plesumpmon :
Would appegr stlengthened by the express Tefer ‘ence. to;
“Qivil- Courts, subordinate :to the “High ~ Courts:in’
secmon 584 of ‘the C‘odes Lof 1877 and 1882 and:in’*
section 100 of “the: present Code. “This moreover was,
the view taken in 1882 of the analogous Section 588 of thé: ;
Oodes of 1877 and 1882, now ‘section 104 .of- the- “presen y
“Code, in the fcase of Hurrish C’hunder Chowdhirl -V,
Kahsundem Debi® where the’ prov1s1ons of - section;
588 were held (p. 494) not to apply to appeals - from one:f
of the Judges to other Judges of ‘the High -Court’ by
- their Lordships of - the Privy Council. - It - is true that_*ﬁ
thIS v1eW was . not ‘taken in 1883 in the case’of Sm'Ger p
" dhariji. Maharaj Tickait. - v.  Purushotum . Gossamz"’ :
- by the gFull 1Bench' i-of: the Calcutta - High., Gomt
" but it - would appea.r that that ° ‘Bench “was “ mot:’
1eferred to? the detision - if1 the.. prevmus year by the ;‘_
Privy: Council: It was. however accepted ;in- 1898+ 1i:
- the case of (Jhappcm v. Moidin Kuttz@) by a Full Benchﬁé.«
of the Madras High 001111; and again in 1899 in" tha cagé’
-of Toolsee Money Dassee ¥ Sudem Dassee“) by a subse- 8
quent Full Bench o’f the Galcutta ngh Comt It Was

o (1882)9 Cal 482 atp 494 T (1898)22 Mad, 65 o at p 84
- @) (1884), IOCaI 814.: - w (1899) 26 Cal. 361,



R AP

VOL.XIIIL] - BOMBAY SERIES. 49°

lagain followed in 1901 in the case of Sabhapathz C’hetta 1918
Vo Namyanasamz Chetti™ by:a subsequent’ Bench of | =
‘the Madras High Court; where:it was: ‘pointed ott" - B’LU“
(pp. 558 and 559) that appeals were not: contemplated- -LAKADY
“from one of the Judges to the ' other Judges of the High - - Daaenia.
-Couart but merely from the Civil Courts ‘subordinate. to'
“the “High Court by the appellate provisions ' of thm
 Civil: Procedure Code’ as-laid -down by the’ Prlvy"-
‘Council. ° ~This view was “again followed in 1903 in the
'.lcase of Lachman - “Singh. v. -Ram - Lagan  Singh®
'by a Bench of the" Allahabad ‘High - Court -and’
cagain- in *.1905 in ~the - case. > of - Roop  Laul - v.’
-Lakshmz Doss® by a, third Bench of the Madras. ngh :
:Court. "It was finftlly observed by Jenkins C."J. -
= 1915 that © the Code makes: no prOV1s1on for an fmpeal :
: ii‘Wlthln the High Court, that is to say, from asingle Judge -
~of the: High. Court: This ‘right of: appeal depends - on .
i clause 15 of the Charter.””. This was'the case of Debendra
" Nath Dds v. Bibudhendra Mansingh®. These observa-
:‘*{tmns would ' not- appear to have been brought to the
'notlce of Sanderson €. J. later in the ‘same year in’
-the "case”. of Mathum ‘Sundari- Dasi v. -Haran .
" Chandra’ Saha“’ There Woodmﬁe ~J. < relied ~
" _solely on“the. Gharter though Mookerlee J. velied both -
on theCode  and. the Charter,  The Judges differed
”'theret‘me in..the: .ratio decidendi and deprlved the.
““decision of the. authomty that- would otherwise have
_attached to it ‘as: the latest decision of the -Calcntta -
ngh Court. - It appears .to me therefore® upon- these. «
»,.icons1derat10ns and authorities -including that of the -
. Privy Council that the civil appellate jurisdiction over .
- Civil Courts ‘subordinate to the:High Court' was alone’
“i m view when the :Civil Procedure Codes Wele, by -
T (1901) 25 Mad. 555 at pp: 558, . (1905)29 Mad. 1. -
CLEBe. L s T - @ (1915) 43 Cal. 90atpp 93, 94.
(ﬂ) (1903) 26 All 1000 . ® (1915) 43 Cal. 857af. pp 866, ‘

ol 867. : —
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‘section 632 of the C“odes of 1877 aiid *1882. and. by

il ___ . section 117 of the. present Code, made ‘tpphcable 1o, the
% Buora . Chartered High Courts by the Indian Leglslatule :
% LaxaDD It was held in this. particular matter 8o . long ago as
- Duaxsing. 1879, in - the case ‘of Appaji . .Bhivrav . Shivlal
' "Khubchand ® - by a -Fuoll:- Bench  of - thls Comb
~4that the : appellate -’ » civil “*jurisdiction * OVe1 the

« Civil” Courts of . the - ~mofussil - subordmate to the
. _ngh Court was governed by the p10v1510ns of the Civil~
. Procedure Code and it Would appear that that ‘deécision”
“has’ conmstenﬂy been. followed *ever since-:by:: this "
’4.Court ‘It was so held similarly in the case of Husaini.
. Begam ¥. The Collsctor of Mw:affarnagar(" by the
- Allakabad High Court and  it- would appear, to be in*
~accord -with the intention as indicated-in- the’ othel
4au\thor1t1es already discussed with, which “the . 01V11
~ Procedure Codes were extended to the Chartered. ngh

Courts by the Indian Leglslatule Tt has.mot’ been -
argued before us and need not. perha,ps be here " debated
- in view of nearly f01 ty. years unquestioned practlce that

the extention was in this parti¢ular mabter ultra. mress
~of the Indian Leglelatme -But it has been pomted out’
" by Markby J.in In the matter of -the petition of Feda
- Hossein® that special powers, such as those granted by

clause ‘36 of the Letters ‘Patent, would not, though

genelal powers - such - as those merely 1epeated by
" clause 39 of the Letters Patent would be sub]ect to ‘the”

1eglslat1ve powers .of the Government of India.” " His-
- view wag that the provwlons of clause 44 of the Letters

Patent melely referred - the" powere specmlly
. resérved to the Leglelatlve OOU.IIGI]. of ‘the Government
“.of India by sections 9,.11 and 13 of the ‘High . Goults
“Act 1861, in derogation of the geneml 11m1tat10ns of:

their. pOWGlS prescrlbed by the s1xth clause of the

918,

(1) (1879)3Bom w0’ -x o @ (1889) 11 An 176,
, -6 (1876) 1 Cal. . 431 at pp. 447 449
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;"".p10v1so to sectlon 22 of the Indlan Councﬂs Act ‘1861,

. That view would appear to - ‘have been accepted in- the

P

~learned Judges in the latest case of Mathura Sundari, .
Dasz v Haran Chandra Saha®. before the Calcutta High

" Court, Tt would appear to me that the views expressed -
“by. Malkby J..-would ‘require further and particular .
~investigation, should further confhc‘t arise between - the

- provisions- of - the Letters Patent and enactments of’ the

- Legisldtive COuncll of the Government of India.
© 3.6 R
0 (1877) 3 Call: 63 at p. 79... | O (1915) 43 Cal, 857,

_A'PPEL‘LATE ‘CIVIL’.? ,

'»" ‘ Before Mr. Justwe Shah

JANA KOM APPA SUTAR (ORIGlNAL DEFENDAN’P No 1) APPELLA\TT v,
RAKHMA FATHER NARAYAN AMBAII BADIGAR AND ANOTHER' :

(OBIGINAL PLAINTIFI‘ No. 1 AND DEI‘ENDANT No 2), RESPONDENTS 2

N

half szster——Full sister entitled to przomty

Accordmg to the Mltakshara School cf Hmdu law, a ful] smter is entltled 'f:

to succeed in pnomty to the half-sister.

SECOND appeal from the ldBCISlOIl of L C. Gnump,{"
D:strlct Judge of Belgaum, confirming the de01ee pass- °

ed by C. G. Kharkal, .aub01 dinate J udge at Olukodl
Sult to recover possesswn of prope1 ty. '

One Gyanu ‘owned the property in dispute. . On liie' :
death, ‘the property was claimed by Rakhma (plaintiff),”
who was his full s1ster Her claim was resisted by :

defendant No 1, who was half-snster of the deceased
te Second Appeal No: 17 of 1916. .

1918

Itsubsequent case of * Hmpress ‘v Burah and Book";':ﬁBH‘Uﬂ'}‘ |
-Singh® by the Full ‘Bench of the Galcutta H1gh Couxt -

- . Daaxsixg,

~but:-not to- ‘have been’ blought to -the notice of the.

v,
. Laxapu,

1918, .|

: S'eptem_.ber_-“
N7 U
Hmdu Law—-Mztaksham——Successwn—-Competetzon between full scster aml ——-—-——-——-—
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