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' The Imlzan Razlways Act (IX of 1890), sectzon 75 (I), (2) and (3)—“Value ;

;rmd’“ true ralue’? in segtion . 75 of the Indian. Railways Act,. meaning of—%

= Value?. meam intrinsic or. market. wlue—Value in some cases may -mean;
speczal value to' tke “owner—Loss. means the: value’ of property lost- and
ttothing more~-Loss does not include remote and consequentzal damage—-Loss‘
* must be estmzated by the same measure.of damages in cases under. section 75
“and in casee‘to whick sectwn 75 not applwable—-—Object of section 75 of the
& Indza,n Razlways Act-—-Sectwn 7o, bar” to an’action for amount exceedtng
,‘mze hundred -rupees for loss and consequences unless a dee lamtwn is made. ;

~0On- the lﬁth September 1916 the plamtlﬂf dehvered to the defendan
'fRallway Company 'at the Victoria Terminus Station, Bomlny, a parcel Gontain

i ing twenty-four account. books consigned: {o. .the plaintiff’s firm * at’ Nagpur
j"After the arrival of the pfu-cel at: Nagpur it - was - mlsdehvered or the’ 19th

“September, by a mistake of the defendants parcel clerk to the ‘Supermtendent

‘of the Central Jail, Nagpur, The mlstake was dlscovered when the: plaintiff's™:
d&ent came to ‘ask for delivery on the 21st September: " In quiries were, made of -
the Jdil Supermtendent and it was ascertained that the books had been des—

- troyed by lnrn thinking that they were the -papers camlgned to him from,
~ Khandwa'for deetructmn " After some é‘orrespondence botween the partle'“ "
- the’ plaintiff | sued the defendants . statmOr that the account books w}nch

contamed the record’ of all® the dealmo's and- transactlons of the pIamttEE,s
, ﬁlm werg lost- to him by reasqn of the ne«hdeuce of the defendants The

‘ plamtlff eshmated his ]oss at :Re. 25,000, and claimed #that sum or’ such
-~ othier & sum as mlght seem ]ust to the Court .ad damages .The defendants m
- thelr written - statement repudlated the clalm on- the . glcund that the parcel

conbaumno- ‘the account books came: under ‘the head of “ wntmgs, an excepted“
,‘_amcle under section 75 of the' Indian Radways Act 1890 and that the” con-

. tents wlnch exceede(Lm value one hundred rupees "had not been . declared and
) msured ‘ab the time of dphvery of the parcel to. the railway admmxstratlon as

‘-ruqmred by ¢ the aforesaid sectxon By congent, the st was placed on’ board )
if'for the trial of the prehmumy issue.* whether- the defendants: -are protected i

_from - llabxhty to the; wplamtd‘f under section .75 of :the Indlau RanlWay&X

;f 80, C. 4, SuitNov 1038 of 1017 : Appéal Ko, 4'6f 1918
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Act 1890 e The tnal J udf’e decrded that the defendants were e ot protected 1918, T
:.from hablllty under the sectron inasmucli asthe value | of the aceount bogks -
;wh1ch must b taken to mean intrinsic, value was admlttedly Jess than "GLP
le 100 and that the loss wlnch occurred alter delxvery to the wrong person ' Rax&vay
i-’was not a loss within the meamrwr of the sectlon Do e Cipe
/ Held reversmg the dec1s1on of the trml Judge, by Scott C J — ©+ - Raxomhwonk

JAGANNATH.

(1) that ‘section 75 of the Indian R'ulways Aet, 1890 ‘was mtended to :
:apply to articles of speeral value declared by the Leglslature in the Secoud
Schedule or which may-be added to the Sohedule by N otification of the Govemor
.1General in Couucll in the Gazette of India, and that suich articles must be flee
from any prehum affectionis on the part of the owner, thatis to. say, “articles -
Wlnch could be-valued by any suFﬁcrently tnmed expert qurte apart from the

feelmgs of the owner; .

(2) that the damaoes recoverable awamst the Raxlway Company was the
o value of tl)e p'operty lost and nothmtr more ;: .. e

L :(3) thaf a.lthouvh sechon 75 did not direc tly protect the Raitway Company
~smce the' goods were fot of the value of 4 hundred rupees; it would be entirely
mconswfent Wlth the Act to hold that if the goods had been of a value exceeda
.inga hundced- rupees the true value would ‘be- the limit of .the defendants'-
!habxhty, :yet, since the goods ware of a valde less tllan ay hundred rupeesfthe
jplamtrff xmght sde for any remote and consequeutlal damage which. he mwht
..f‘allege to; have suffered from the Togs’;

_ (4) tlmt the loss f01 wlnch the Raul\\ .;,y Gompmy wers Imble st be

; estlmated by the same measure of damages both in cases under section 75 and
“{n ‘cases to wlucll sectxon 75 was not applrcable, and that the mOst which - thie
plamt'ff could clalm successfully, Jhaving refrard to the evrdeuce was Rs. 70
the value of the’ artrcles, a sum for which he harl not sued and ‘could not sue -
in the ngh CourL under clause 12 of the Lctters Patent.

Helzl b) Macleod-J~ »

(1) tlat the pxotectlon afforded by sectlon e oE the Indxan Rallways Aet
1890 lasted as long as.the " Rerlwa.y Gompany were liable as carriers and their .
lmbxhty ‘would coutmue after the goods had arrived at thelr »destmatlon for
such reasonablo ‘time ag would. be requu'ed for the consignee to come to take

dehvery ": '

(2) that tha mere fact that the plamtrtf was clarmmg more than Rs. 100 for
the loss of au uudeclared excepted artrcle barred hxm under sectlon 75 of the
Act from assel tmg that its value W as uuder Rs, 100 and the queatlon what was
the value of the goods drd not anSel

s
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-(3) that the ob]ect of sect1on 75 of ;he Indlan Rallways Act was to prote :
-.a leﬁay Company from. habxhty for the loss, destructlon or detenoratxon of

» parcels entrusted:to them’ for camage eontalmng artrcles of special - valuei‘j

exceedmg Rs. 100 unless tbey haye notice of -the contents,-so that" (a) ‘chey':i
' éould deimand a percentage on ihe value declared by way of compensatlon for";_‘;
mcreased risk and ). they ‘could take extrd precautlons for the safe camage;j
of such parcels ; the Wbole ohject of the’ SQCthD would be defeated i thei
consxgnox could clalm consequentxal damages for the loss’ of an excepted“

, article WlthO\lt\ msunng it, on the ground ‘chat its - market value wus under 5
Rs 100

(4) that u Value in sectlon 75 of the Act did not ncceséamly meal marl\etl
3 value "y “in some gases amcles nngbt have a specxal value to, the oWner beyond, :
“the m‘arket Value and 1f ‘the owner wishied to recover thxs value, he must‘
declare and insure the goods, the Ixablhty of the company in the event of the
loss bemg hmlted to the tlue value by sectlon 7.) (2) of the Act

-~

lelenv Braschm Crouch . The- London ancl North Westem Razlway
Company(z) Rcley . Home(3) referred to

Heam v L(mdou and Souﬂc Westem Razlwa o C'ompauy, (4) d1stmgulshe‘“

N

ACTION for damagee ag gainstla Ra1lway Companyv_.tfon
loss of parcel.

The plamtlff was the owner of the firin of Brmkbhan

J uggonath doing business at. Ttwary Bazar in N‘xgpur

ﬁ ‘of guarantee commission agents of the Bombay Dyemg
and Manufact.lrmg Co., Litd. The detendants Were a
Rallway Company reg 1stered in England havmg “ts”
chlef oﬂlce and pr1nc1pal place of busmess 1n Bombay

On the 16th qf September 1916 ﬁhe plalntlff dehvered
to the defendants and ths defend‘mts accepted at' the
thona Terminus Station, 4 parcel contalmng twent
four account books conslgned to - the plam’mff’s ﬁrm‘
.ab. Nagpur “for carmage from; Vietoria, ‘Terminug xrtoz
Nagpur. ’]_‘he rallway rece1pt passed by the det‘endant, :

m (1882) 10 B D, 142 atp 146, (3> (1828) 5 Bmg §17 at p 222,
o) (1849) %ar &R.T8% - i @ 855). 10 Ex: 793. N
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>c~ompany to the plamtﬂf in Léspect of the sald parcel ;"._1918-'

“Wwas-to the followmg éffect :— -"‘ : G--I_' -
.. P.
" [For Ozmzer] o o RAILWAY
Gleat Indlan Penlnsula leway RN f‘ B 'ﬁate 1'6—9-1916./ ,,{!" C;o -
RAILWAY RECEIPT. l}i’ggg‘lﬁﬁ“
In connectwn thh—- ' r' S . From—

No 9530 o Vu,tona Termmus‘to Nagpur, o
243 0 T Market, "
td e L ’, Bombay

Full Parcel’s Way Bill -

T

Sender 8 name-—thmehandra To whom conswned—Brlckbhfm J aganmtl\ -

*“Des;eript'ioa.* ' Notnal \Veight. Freight -

R to pay.

R Md_s_;";'j Seers. _ - Re.,

- Oropareel. 830 s
WK .
Station Clerk, - ‘

Fad Si)écigil attention is drawn to the notices "onvt}ivé back which contain the-Con- -
! ﬂltlons ubon;which the.parcels are received for. conveyance. This receipt .
“:should be sent by the cousugnor to the person to whom the parcel is to be
dehvexed - :

The parcel armved at Nagpur on the 18th Septem-.
ber‘l916 e e

On the 19th September 1t was mlsdehvered to a
' 1epresentat1ve (chaprasz) of the Supermtendent of the -
Central Jail at Nagpur, who had applied for dehvery of--
‘a parcel which had been booked from Khandwa Statlon }
“under a Parcels ‘Way Bill No. 2431 bearing ,the’ same .’
“weight and date as- the - plaintifi’s parcel, The. parcel
‘for. which'the jail chaprasi had come, had been des-
patched in order that the. papers containing it might
“be, destroyed in the Nagpur Jail. On the.plaintiff’s.
“agent presenting the rallway receipt, he was informed.,
- that the parcel belonging. to’ the plaintifi had been .
_recewed at Nagpur, but that “thé same had been through
- 1nadvertence and mlstake of a.railway: clerk delivered
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3 "’:_i*to the Supermtendent of the Central Jall at Nagpur

S e
RAMCHA\IDRA
JAGANNATH

G ‘IFi‘" - - The head parcels.clerk thereupon communicated “with '
RA!LWA\ ﬁ']
"'CO' T

“the office ‘of the. Superintendent. of the Jail - and was;
'1nformed that the contents. of the. parcel had been ' des-;
troyed-at. the ‘instance: of the Supermtendent Who
thought ‘that 1t contamed the papers: cons1gned from
Khandwa
The pla1nt1ﬁ_' submitted that the defendants acted Wlth
ﬁ,gross negligence as a resu'lt of which. the account books

‘:were lost to him. . In pa1agraph 6. of the plamt the-
-plainfiff alleged that the account books contained i m the

t.f‘_parcel contained ther record of all the de'tlmgs and transac-

tions' of the plamtlff:’s ﬁrm with their various customers

- in respect of the agency bnsmess at «Nagpur. and ‘were’
‘ .the only source f10m ‘which the plaintiff could ascertam
" the debtors and creditors. of his firm.. - The - plamuff

- further said that he- would be put to a heavy loss Wlnch
“hé estimated at asum -of Rs. 25,000 by, reason. -of - the*

“loss and destruction of the books and . submltted that"

~he was entitled to recover the said sum- of. Rs, 25 OOO

»-.‘from the defendants . as: damages suffered by h1m by

'-~reason of the defendants Wrongful actmn

" The defendants in their written statement stated}
‘that neither were they nor was. the1r 1a11way servant‘;'
who_received the parcel awaré that it contamed,
“sccount books:-:The parcd ‘was - charged at ordlnary .

, rate for parcels and was retuved sub]ect to the ‘notices -

on the back of the ra11way 1ece1pt which contamed the‘:

_';‘cond1t10ns upon which the parcel was: recelved f01 :'f‘

Jconveyance S

:j: 'The main defence Was, . ok owever seb forth in’ para-‘.

,}.graph 2 of the ‘written, statement Whlch ran”;as -

follows P

o The defendants say- that the- contents of the Sald"'
’Aparcel Wthh are now alleged to. have cons1sted of 24

< RS
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{;account books were ertmgq W1th1n the meamng of - + 1918,
“the Second Schedule to the’ Indidn Railways Act, 1890, et
and thé plamtlff has admitted that they. exceed Rs. 100 G L 2.

RAIIWAY
1n value.. Neither the plaintiff nor the person’ sendmg }' Co
or dehvermg the said parcel to. 1he. defendants caused. p AMC,'; ANDRA:

\1ts value or contents to be declared er declared them - JaoanxaTH
;: ’at the time:of thic delivery of the said parcel for carriage
by rallway as requu‘ed by section- 7’) of the qald Act T

.,v,"‘_The defendants demed that they acted W1th gx,oss
: neghgence or that they committed a breach of any cén-
o tract- with the plalntlff or that they ‘were guilty of any .
grossly negligent or wrongful action. . The mistake in
‘delivering the plaintiff’s’ ‘parcel to ‘the ;_epresentatlve
. of.thie. Superintendent of jail yvas not discovered until-
. the 22nd : September, -1916, when the railway receipt.
_‘fNo 9:)30/243 was. produced by* the "plaintiff’s  agent
,‘fand it: was then ascertained that the parcel to which -
it referred had aheqdy been delivered to the Superm-
fitendent of the jail. - Under the circumstances. aforesaid -
~and’ by virtue-of section 75.of thé Indian Railways
CAet, 1890 the defendants repudmtﬂd hablhty for the
{‘loss or destructlon of the parcel :

, 'Secmon 75 o[ the Indmn Rfulways Act 1‘%90 ran-as
,:',follows = )

- u 7,) (1) When any articles mentloned in the Second Schedule are contanmd
'm any parcel or package dehvered to a railwi ay 4 wdxmmstmtlon for camarre by
" railway,-and the value of such altmlev. in ‘the paicel or pacl\alre exceeds one

.~ hundred rupees, the railway administration’ shall not" be responsible - for the

- <loss, deStLUCthI\ or deterioration of the parcel .6r ‘package unless- the person

= sending or delivering the parcel or. package to the aduinistration caused its

. walue and contents tobe declared or,declared them at the time of the deliv ery

_of the parcel or package for caxrlage by railway, and, if so_required by the.
' admmmtratmn, pau] or engaged to pay a percentage on the \alue 80 declared
f by wny of compens ﬂtxon for mcx:eased msk B

(2) When any parcel or package of. whlch the value has been def-lared
‘*ﬁnder sub:section (1) hag been- lost or destroye'd or has detmomted the
o ILR5&6~3 .
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"7.1918., S compcnsaflon recoverable in respect of such Ioss, destruchon or deterxora ‘.1
SRR v 'tlcn shall not excced the value §o. declared, - and the - burden - -of pr ‘oving” the'i'.
CGOL P valuo so0 declared to bave been the true value shall, notw1tlmtandmw anytlungi-
. 1"“0“““,‘ . inthe dedaratlon lie on the persou claumng the compeusatlon
[
2 L (3) A xallway adnnmsh ahon may make ita condmon of cal r)mg a parcel :
%‘:g?;;i‘;%? declareﬂ to’ contam any article mentioned i in the Second Scbedule that a r’nlwa)

. segvant’ ‘1utho‘xsed in this behalf has been satisfied by eyamlmtlon or other
*wiso that the parcel actually contains the article declared to be- thexexm ;

The Second- Schedule referred to in sub-eectlon (1)
mentwned maps, Wmtmgs dnd title dee ds. s :

- A consent order was obtamed by ‘the pqrtles that tlie
. .smt should be placed on the board for the trml"*of the-
,'_'prehmmary issue, viz,, “ whether the defendants a1e
- protected from liability to the plcuntlﬁ under sectlon 75 .
~ of the Indian Rzulways Aet of 1890 ». ’

. The tmal of thls issue cwme on tor hearmg .bef01e;
' K|_|1_]1 J. Whose ﬁndlng was in the nega,tlve. ~ :

The learned Judge held that the  value: of artieles
_W1th1n the Second Schedulemeant intri nsic value and: not
* the value. Wh1ch for'some special reason peculiar to the

sender he attached to the goods. His Lordship acco1d—
.. ingly decided - that’ ‘the' value: ‘of the books "did not
“exceed Rs. 100 and further that even if the value.of: ‘the
’ .bool\s was over Rs. 100, the:loss occurred after dehvery
to the- wrong person_so .that. section 75 offex ed-no
' protectlon to, the -defendants. - The followmﬂr was’
- the matenal portmn of the Judcrment <of the learned
5';Judge — e C
- KAJIJI J. -—Pursmnﬁ to thelconsent Chamber Order 2
"‘dated 20th Decembet, - 1917, this suit” appeared before"'.
'me ior the trial of the prehmlnary issue, viz. :—

P

S Whethel the defendants aré. protectcd from habxlxty to-the’ plf).muﬂ" under;., )
" section 75 of the Indian Railways Act,- 1890. 27 i vocrw o o

4 The nntemal portion of sectlon 15 runs as follows

P. @ When any axtlclcq mentioned in the Second Schedule are- contamed in nn"). 3
parcel or p‘lekage deln ered tQ a rallway admmlstratlon for carnage by rallway,f



and the \alue of such artlcles in tho p'lrcel or. packa"e«exceedi one': hundred

rnpeQS, %raxlwu,admmlshatlon shall.not be respousible for - the loss, deq- :

tructlon or deteuoratlon of the parcel or p'wl\age ‘unless the erson scndmg or’
‘dehvermg the parcel or. package to the administration caused its value and

contents to be declared or declared them at the “time. of* the  delivery of “the . .
p'\rcel or p'xckag,e for catriage by mxlway, and, it 50 reqmred by the admini- - :

_stratlon, pmd or engaved to pay a percenta«e on the v.).lue 50 declarul by way
‘of ompensatxon f01 mcreased usk "

‘the account books are included in the term * wrmngs s
i'.mentloned in item (L) of the - Second Schedule to the"
Indian” Rallways Act,” 1‘390 © Mr.. Setalvad for .the
fplammff states that the value of the account books in
‘;questlon does not exceed Rs.100 and therefore section’ 70
.of the Indnn Rallways Act, 1890; has no apphcaj,lon
to ‘the present case and- farther contends that even’
-if the- value exceeds Rs. 100, section 75 does not e*{empt
" the Rallway Companv from’ ha.blhty for the loss of the
“account; books that has - occurred by delivery ‘of the
"-parcel to a Wrong person. The first question, therefore;
.10, determlne is-: - Does the value of the articles in the
g parcel v1z., the twenty-four account books, exceed
< Rs. 10()? .. From the evidence recorded it appears, that;
;'-‘-these books “of-accounts’ when purchased cost the
plaintiff between Rs: 60 and 70 and. that if these ‘had
‘been’ sold- e1ther when they ‘were dehvered at’ the
" Victoria = Terminas Station or' when - they reaclied’
Nagpur: would have fetched a few rupees as” ‘Wasteﬂ

- paper.- -It .is contended 'by- the counsel for the plaintiff
~that the term - “ value” in section - 75 means intrinsic -

value or the market value of the articles and 'not a’
- fancy Value which a person sendmo or dehvermrr a’
‘ parcel or: package puts on the articles in it. ‘The word
L« value ” is unfortunately not defined in the Act. It is"-
o cle‘tr to ‘my mind that the term “value of the articles”

does not mean cost of the articles, -for if the Leglslatur(,
~intended. that the term -“value? -meant cost, it~ could
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: ~~It 1s conceded by Mr. Se atvad for hhﬂ plamttff tlnt,‘ |
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» ";{-'1‘?118-5_:1?»‘ have eas11y used the W01d u cost . 1nstead¢ of: the W01d
»"G:’I"P—" “value .. It seems to me, however; that we* geﬁ‘ Some-
meu 'mdlcatlon of what the Legislature intended - the - Word
e C;O ";"{, ﬁ ¢ value ” to meéan, if ' we look to the naturc of tlie artlcles,
_IR:A‘\lCH,ANDRA, _mentloned in. the Second Sohedule to the Act The
" JAGANNATH. )
I articles are, e. g., - gold, silver, plated articles;  pearls;’
‘plecmus stones jewels, watches Government: Secun-j

" ties, Hundxs ‘Bills of Exchange pamtmgs, silk;’ &c S

“and if we bear in mind the object of section . 75 Whlclr

“is that the . Railway" admmlstratlon 1ece1vmg the)

4 ‘exoephed a1 blcles may be apprlsed of itsnature in- orderi

fthat it may glVo ‘a’ proportionate degree ot‘ plofecmon :

“and that as it incurs an additional’ danger : and risk it

: shotrld. hive an “increased compensatlon, it is clear that:}

“*the ar ticles Wlth ‘which the Legislature ‘is dealing ‘are

,lvaluable artlcles Whose. mtrmsm value is apprecrable;

~in the market I therefore, hold that “value” of artlcles;i

" in section 70 means intrinsic 'value of the ar blcles A&,

‘market valué, i. e, the price for. Whlch they Would:

' reasonably sell at the time in the market as “well as the-.

: value in the markeb 1ndependently of any o1rcumstances

- peculiar t to the plalntlf'f 1 am fortified in: this o‘plnlonﬁ

by the cases of Stoessig ger v. The” South-Eastern Rail-

: way C’ompany(l) and Blankensee v. London cmd North-'

, Western Razlwa y Company®, The result is .that’ ‘the
plehmmqry issue must be found in the negatWe and;i

. agamet “the defendants. But, ‘assuming. that the mter-
',pretatlon I have put on: the term “ value” 1s er1 oneous :

~and that the valtie of the account books in quesmon‘

: e\ceeds Rs.- 100 by addlng somethmg for the written

_ portron contamed in them and that the- person sendlng

‘or delivering the parcel was bound to declare - its value
“and contents and did et do so and the loss occurs S, then:'
the qnestlon f01 deter mmatmn 1s « Does secuon 75 of-.

LW (854), 23L.J. Q. B, 203, - o (1881) 5 L..T.» 76;’-,.
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olrcumstance ? 7 Mr. Setalvad. for the plammff has con-
tended that section 75 does not apply to a case of loss:

by misdelivery and that the apphcatlon of the. sectlon ,
mus(: be Jlimited to the loss Whlch occurs in their
capacuty as c,armers, and that once the goods reach their

destmatlon _safely the capacjty of the Railway Company
a jciu,uers ceases and thereafter they hold them as;

mei'e ballees, and’ that loss, under section - 75 means.

loss to: the Railway Company and not 16ss to the owner. -
In my op1n1on “ loss on the truae - ‘construction of sec-
tlon 70 isa 1oss by the caruel such as by abstraction by
a'str anﬂer or by h]S own ser vants or by losing them from
vehlcles m the course of cArriage or by mislaying them-

'8 as»not to’ know where to find them, and the like.. It

mcludeq temporaly as well as permanent loss. I, there-
fore, hold that on the true construction of sectlon 75 of
the Indlan Rallways Aet 1890, the loss for which a rail-
Way company is protected from liability must be a lossv
to the Rallway Company itself and it must be aloss which
ocours Whﬂst the goods are in thelr possessmn in the’
capamty as carmels and. carmot apply to a loss to
the owner ‘and this is clear. flom Hearn V. London and
South Western Razlwa Y C’ompcm Yo, where it - was held.
that- the loss or injury-to goods against Whlch a carrieris
protected by the 11 Geo. IV and 1 Will. IV, ¢. 68 (which
is pracmca.lly in'the same terms a8 section 75) is a loss
_by the carrier of the artlcles committed to him or injury
to them Whllst in his care and not a loss sustained by
“the owner in consequenco of non-delivery of the articles
‘in due time ot altogether or the loss of the use of the
artlcle by him. ‘I think the mterpretatmn put on “the.

word * “loss ” by’ Chatterp J. it Chanyg ga Mal v. The
Bengal N -W Razlway Company(’) is corr ect  where

~

w(ww)mExmz r;;jw(mM)PR\mﬁﬁlwz=.~

‘the: ndlan Rallways Act 18.)0 g1ve absolute plotec-' .
tlon “t0.:the . Rallway Oompany ‘for Joss - under every‘-x’

‘191‘8. -
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21018, \he held that neghgent mlsdehvery of goods to a personi,".
T -other ’rhan the owner is not such a loss of goods within
SR ,;i,jw“ _ the meaning-of eec’uon 7. The folloWing- authorities;
©i06 7 wyere cited at the Bar: Heugl: v. London and North:
R;ﬁcﬁ;@ﬂ Western Railway Y Company“’ M Kean : Voo M Tvor®;”
- JAGANXATIL, blephenson v. Hart® 5 Millen v. Brasch® and Mormtfﬁ'
rv. North Eastern leway O’ompany(5) After. g1v1ng§f

“the best cons1demtxon to them, the principles’- deduel-li

ble from these authontles are that whether the goodsar e'f,

to be- dehvered fo the oonﬂgnee at his house or at thefl

- station or office of the carrier at'the’ termmatmn of thef

‘journey depends on agreement and on the usual cour, rse

-of business.” i the goods are dehvered at - the house

to which they are addressed the carrier has done all he

“contracted to-doand the mere, fact that he de11ve1s to

some other person than the conslgnee at that house 1s\

no ploof «of breach of duty on ‘his- palt But if ;he"

dehvers at. anSr other place to any person other: than the"

consignee he "does ‘so at his peril.. Bub" Where the

"carrier is not bound to- deliver -at the house of the

-conmgnee his ha,blhty as carrier ceases’ "when he’ ha&

brought the goods to the station of destmatlon and’ has

tendered or dehvered them within a reasonable‘tlme

to the consignee ‘or has'allowed. . the consignee’ reason-'

able time in which to ‘remove the. -goods. What that

time is must depend upon the cncumqtances of each

Partlcular case. T : e g g

“In this case the parcel a111ved at Nagpur safely : nd‘
was delivered by the agent of the Rallway Company to
a person other than "the consignee and- as .the loss
‘occurred after dehvely to the. wrong person, I hold
. that section 75 of the Indian- Rallways Act. oﬂfers .no:
protecmon to the defendant Oompany and thel efore the

«u‘
S~ (1870) L. T, 5 Ex. 51 (3> (1828) 4 Bmg 476,
m (1870) L.R.6Ex.30 . - v @ (1882) 10 Q:B. D 142,
' (57 (1876) 1 Q B D. 309
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prel1m1nary 1ssue must be found aﬂalnst the defendants
-and in the negatlve Costs - of the hearmg of the pre—
llmlnary 1ssue W111 be costs in the cause h

The defendants appealed

r_the appellants

Setalvad W1th Jmnah for the responden.ts

of “writings” mentioned in the Second Scliedule.” Value
1s 1mportant as the same Has to be declared.to put.the

carrier on. guard, so that he may know the extent of the -
rlsk and take necessary. precautlons Thé insurance is -
on “the value-declared. - Tlie amount sued for represents.

the value of the account books Vctlue means the value’

to the consmnor of the goods Value does not neces-?.b
sarlly mean market value Both value ” and “contents .
have to be declared under the sectlon ‘see also “ special -

,value appezmng 111 the margmal note and Second

Schedule to the Act ‘The mere: fact that ‘the pla1nt1ﬁ.'..
. is’ clamung -more than. Rs. 100 for the. ‘loss. . of . an.
undeclared excepted artlcle puts h1m out of. Court,
- under section 75 of ‘the’ Indmnanlways Act . The.

p1a1nt1ﬂ cannot assert that for- ‘purposes :of- declamtmn
the value is under Rs 100, though the actual loss may

~‘be far in excess of Rs. 100.- Loss, cannot be d1st1ngu1shed
from damaoes resultmg from the loss '

-' ‘ '5' “ Loss ? undel the section does not mean loss to the
- Company. It .is loss to the consignor.: Loss is. not
“merely conﬂned to that’ Ain ‘the course of _carriage as
“ might be suggested from the wording of the. pleamble

- The halullty of the company would contmue after. the

areral of goods at their destination for such reasonable
tlme as Would be reqmred for the cons1gnee to take

Gampbell Wlth lum Sff’an _/m(m Advocate General.

v :Campbell ——Account books come Wlthm the meanmﬂ;

'.i-..'}aléis-

.G 1P
RA]LWAY
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o, .
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";c'tehvery ses Heugh V. London and North W’estern.

Railway Company® and Ramchandm Natha V G.1. P

. leway Company(" :

Millern v. Brasch(3) ent1rely suppmts my contentmn

‘that the carrier is protected from 11ab111ty for ‘the
" JAGANNATH, -

consequences -of loss of undeclared goods : see also

- Morritt.v. North Eastern Railway Company“’ Bala-

_ram Harichand- v. The S. M. Railway" C’ompany,

n tion’ O'ompany(")

Limited® and Smackni an v. General Steam Namga-

Sefalvad ——Adm1tt1ng account books to be « Wmtmgsp

" within the 'meaning of the Second’ Schedule thelr

~ yalue is under Rs.100. * ¢ Value‘ ”in sect1on 75 of the‘,
Indian Railways Act’ means the intrinsic value and not

the value which for seme %pecml reason pecuhar to the‘
sender he attaches to the articles. The latter i is. 1mpo1 t-,

. ant for ascertaining damacres to the sender, once - the

]1ab111ty of the carrier is established: see the last:

" item in the Second Schedule ‘which shows ‘that the,
~."sect1on was intended to- apply to artlcles of speclal

value declared by the Legxslature Rare documents like.
Persian or Sanskrit manuscripts have 1ntr1ns1c valte.

-Their “true Value would Dbe the same as the1r mtunsm
‘_Value——not so in’ tHe case of account. books Th"ej"_

intrinsic or ¥ true valuc” ‘of the account books Wasl;»
less than,Rs. 100.: Therefore, there was no duty to make

- a.declaration, and the carrier was- Hable. for loss . and_ "
* consequential damage : compare Russell and Bayley,b!_,‘
" “Indian Railways Act,” 2nd Edition.. p 198 where “fi
' value is taken as intrinsic value. : -

Assummg, however ‘that the value was over Rs 100

“ gsection 75 of the Ind1an Rallways Act does- not. apply_}
to the partlcular case in quesmon The preamble and.,

(1) (1870)L R. 5 Ex. 51 » L@ (1876)1 Q.B, D, 302
- () (1915) 39 Bom. 485, . ©1(1894) 197Bom. 159, e
(3) (1882) IOQ B D. 142 atp 6, ® (1‘03) 13 Com. 'Cas 196
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'fthe genelal mtentlon of the Leglslature 1ndlcate tha'i: 191'8";?«1..
:,_seomon 75 relieves from- hablhty ‘while ‘the goods are, :

i;bemg ‘carried only, and not after the destination . 1s glfwiy
ffreached After. the arrival of the ‘goods; the. carrier - .- Co.w
“becomes a baﬂee Exemptlon from 11a%111tylasts 80 long ‘Iimcmm,x
"'f-'ras the goods are in transit. The Railway mlsdehvered'i JAGANNAT“
“the goods which were destroyed by the wrong consignee;”

7;“ Loss™ must be a 1oss to the Rallway Gompany by the

. act ofa thnd party and not a loss to-the owner _caused

~by mlsdehvely by the Railway Company. - -The case .in:

fpomt is*Hearn v. London and South Western Rail-

’.way Company ¥, where Baron Parke takes “loss” to -

fimean loss to. the ‘carrier and not ‘to the owner ; see |

j_Heugh V. London and North Western Railway Com-,

pany® ; M Kean v. M Tvor® ; Stephenson v. Hart®.;
'Halsburys Laws of- England Vol.- 1V, page . 23, foot-,_
',,.notem) Hodges on Railways, Vol 1, page 574. The two

-'-'".cases relied on by the appellants viz. Millén v. Brasch®

-and - Mormtt ‘v.. North ' Eastern leway Company®

“lean'n more in favour of my conten‘mon that the company’-

,_'"1s 11ab1e for eonsequencés of Ioss '

\ In Ohcmga Mal v The Bengal N W cRazlwaJ_
'.»”Compan?j‘” though a demsmn on section 77 of the

jb—Indlan Railways Act, Chattelp J. Was of the view that’
L loqs ” in'section 77 must bear the same 1nterpretwt10n '
-asin seotlon 75 and that it is loss. by the railway and"
‘not mmply loss to the owner. - Balaram Hamchand V.
The S M. lewaJ C’ompan J, Lzmzted(s) is not 110ht1y

v,demded : - ‘

" ScoTT, o §.—On the 16th of September, 1916 the:
plamtlff dehvered to’ the defendants and the defendants
accepted fmt the Vlctorla Termmus Statlon a parcel

L (1355) 10 Ex. 793, mm (1882) 10 Q 3. D, 142 at p. 146.

- '(1870) L. R. 5 Bx. 51 atp 57 "® (1876) 1 Q. B.D. 302, " )
e (1870)L R. 6 Ex. 36.° . ) (1897) P. R. No. 6 of 1897
) (1828\(4!err 476 atp 432 :{5‘ @ (1894) 19 Bom 159,

IDBﬁ&G —4



8. = contammg twenty-four account books con51gned to- the’;?'-

way, . Terminus' ‘Station - to. Nagpm -The parcel alrwed at;;
.~ Nagpur- on: the 18th. Septembel On-the 19th- 1t”'Was
'.mlsdellvered to. a "chaprasi from-the Nagpur Jail ! iwho".

RAMCHAVDRA
J AGANNATH
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plaintiff’s . firm -at - Nagpur for carriage from Victoria

o w

* had coine for’ another ‘parcel ‘which was of J:he same

- weight and bore a'similar number upon it."'The. palcel
‘for. which the. jail chaprasi. had come, had been ‘des-
_ patched from Khandwa, also on the 16th of September, in
"order that: the papers. contained in it might be destroyed
g‘m the Nagpur: Jail. The plamtﬁf’s books : after: bemg!._i
« delivered -to- ‘the Jail’ chapra31 were taken' to.‘the Jall'.f
“Supemntendent and were then’ destroyed by ‘mistake :

gwning - to- his thmkmg that they ‘were the p‘xpers\

) : consigned from Khandwa The plalntlff submltsthat the*

account-books have been 1ost to him by .reason: of thef:f

, neghgence of- the defendants 'In paragraph\ 6 of hls{‘

plaint he says the account-books contamed in. the parcel’éy

.contained the record of all ‘the “dealings. and transac-ﬁ‘e
'_ tions_ of the plamtﬂ:’f’s firm Wlth their varlous customers’i;f
. in réspect of the agency business at Na, pur and Were:?
-»the only source from which the plaintiff could aqcettamif
~ the debtors and- creditors' of his firm. "The. plamtlfff
_'says that he will be. put to a heavy loss Whlch ‘the:
“plaintiff estlmates at a sum of Rs. 25, 000 by reason: of-
_the loss and destruction of the said books and submits

that he is entltled to recover the said sum of Rs. .25 0001

'from the defendants as damages suffered by’ him'. by
;reason of the defendants’ wrongful action. ' In a letter
‘of- claim, dated the 30th. Ogtober, 1916, the. plammﬁ’ .

pleadel states that the Joss is. roughly estlmated at;
Rs. 21 000 together with m@erest due thereon at 12, per -

cent per month from the due dates ’

The smt cﬁme on for tr1a1 before M1 Justme Ka;u;uf

-;vby consent upon the preliminary isstie’ whether the
-+ defendants are protected-from liability to ‘the’ plaintiff.
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; nder sectlon 75 of the Indlan Rarlways Aet of 1890
: That secuon prov1dee tha’o =

L-Jallway, and the. value of such articles in the patcel or’ package _éxceeds one

=

hundred rupees, the railway admmlstlahon shall’ not' bé " responsible for the

Ioss destruotmn or. detemoratxou of the _parcel or package unless tlie- person
'__» sendmg or dehvermg the parcel or package to the,yadmnhstratlon caused: ity -
-value and contents to be’ declared or declared them at the tlme of the . dehvery N
* of the paroel or paekatre for carriage by ra1lwa), and, if so requlred by. the
’ adm1mst1at10n, pa1d or engaged to pay a percentage ‘on the value §0 declared -

v by way- of compensatmn for mcxeased nsk "

tem (z) mentlons maps, writings and. tltle-deeds. R

It;ls contended for the company that upon the plamt
t,must be taken that the account-books :were Wrmnge

- declared to the railway admlmstratlon ab. the. tlme “of
N he dehvery of the parcel for carriage, and that conse-
\ quently the defendants are not responsible’ for the lass

: ordestruetlon of the parcel -The 'leatned Judge- has".
'; _1e1d upon the issue that the defendants are not’ pro-...
tected from l1ab111ty t0 the plamtlﬂ under section75 of |
" the Acb “He held that the value of art1cles within the -
Second Schedule means’ mtrlnsm value and not- thc_
’ value Wh]ch for éome spe01a1 1eaeon pecuhar to the

T sender he attaches to the articles. _The learned’ J udge
‘ also held that the destruction of the books by the’ Jall

: Superlntendent by reason of vvhlch they ‘could nlot’ be

j recovered was not a oss : Wlthm the meaning’ of the

‘ sectmn I am of: opmmn that the learned Judge“is -

' r1ght in his interpretation of the ‘word value ? and'
_» wrong m hlS 1nterpretat1on of the word “loss. . -

N g o

The ev1dence in the case i8 that although the plamt1ﬂi.i
. is’ suing for Rs. 25,000:which he estimates as his- dam'tg(,‘ :
1n consequence of the loss of books, the value of the -

(1) When any artxcles mentxoned in the Second Schedule aze contamed in-
i ny pareel or package dehvered to 4 rallway admlmstratlon for camagc by‘

The Second Schedule referred to in the section under ‘

fa value evceedmg a 11undred rupees which was not

1918

GIP
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-1918. - books Whether as’ sheets of paper bound together or. as’
———-—-"“ books W1th writing in them ~ddes not amount to a’

L GLP
. Ramway - hundred rupees, - It is apparent from the Tast item in the .

~'Co. . -Second Schedule that the section is intended to apply
Reﬁchth N to articles of spec1a1 value declaled by the Leglslatme

“JacanvatH.  in the Schedule or which .may be added to the Schedule:
by Notification of the Governm General in Council in-
- the Gazette of India. - They must, thexefore be artlcleq
free from any. pretzum affectwms on the part of’ 6he
* owner, articles, that is to say, which could be leued
by any sufficiently tramed expert quite’ apcxrt fr om’ the
-feelings of the owner. - The conclusion to. be deuved
“ftpom the Second Schedule is further re-inforced by the
side-note to’ the section in -the official pubhc‘ttlon ‘of
‘the Act. The sectlon 1is-there described as a furthel
‘provision Wlth 1espect to the" 11ab111ty of ‘a- mllway
- administration’ as a carrier &f ar ‘ticles ‘of . speclal value.
Ttis to be obeexved also that sub-sectmn (2) of the sectlon
. provides that the compensation’ recovemble in respec’o
“ of the loss of an article declared under-the sectlon shall
“not exceed the value so declared, and that the bulden
.of proving the value so declared to have been. the true’
‘value shall lie on . the person claiming the compensa—
- tion. It does not ‘appear to mié: that the expression:
“ tme value” would be appropriate to the valae put
j upon the ar tlele by the owner ‘alone and not by any one
~else on account of sentiment or some spennl use to
Wh1ch he ploposed to put the ar blcle U

- With 1eg‘u d to the seeond poi ot as to the meamng
of the word “loss ”, it appeals tome th at it is sufficiently.
. disposed of by .a passage in- ‘the ]udgment of’ L01d
Llndley 111 Millen V. B7 asch@, . He s'tys Ty

% Let us ‘COﬂSldel the queqtlon apart from authont), and let us fake first: the
caseef goods permanently lost. - The damage. to the owner_of goods’ Iost i’
their value, and po%xbly in some cases further special dalmge for their -non-
deh\ ery in proper. t1me '.lhe damane to the ownel of. goods never delu ered

. M (1882) 1OQ B. 1) 142 atp 140

Yool e
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1s preusely the same as lf they had beeu lost. The Caruers Act protects the’ : 1918
fcamez from hablhty for. loss and it would snnply render the ‘Act- nugatory to- - S
hold hun hable for detention, which is itself the result of the loss for -which. ' G. T P, -
he is not hable +ieaeeIt I to be observed that the Carriers’ Act protects the carrier ' R‘“Lw“ £
from liability for the loss of or injury to ’ undeclared goods ; the Act does not~ C,,? S
v smlpIy rélieve hi from paying the-value of undeclared goods which he Toses ; RAMCHANDR‘A-'j
- he is “relieved from liability for their loss, and it would be to fntterw away the™ J 4&‘“‘“’1‘"475
= Act and to depart from sound punclples of ' coustruction tohold that * loss " .
j‘~m the Act only means * value " as distinguished from * loqs and its conses -

: queuces sesTle 1esult comes to this'; if goods which ou5ht to be declared and "

»':_dre not declaled are’ lost, whether tempm arily or permaneutly, the cameqrrs,l .

plotected from hablhty for thexr loss and 1ts consequences S ’

S Th was made a ground of complamt 1n the memoran-" .
dum of appeal that the learned Judge had disallowed *
a questlon put to the plaintiff.in éross-examination, "
: j-namely, what amount the plaintiff would have expected.
. to receive from the ‘defendant Company had the plaintiff
, made a deolaratlon as to the,value of the articles at the.
gtlme they Were handed to’ the defendant Company for.
carmage or, in the alternatlve, the qﬂebtl()ll ‘what would o
‘};the plammi value the books at as writings when- con- .
i s1g{1ed “We allowed the questions to be put_to. thef.,
~plaintiff during the argument of the ‘appeal and “the
© plaintif’s answer was that their value was Rs. 60 or 70
“and they had Iess value after the accounts had been
: ,Wntten in them than they had when purohased Iam,-
therefow of opinion that the learned Judge Was right
“in holdmg that section 75 did not protect the. (defend-
‘ants from liability to.the plaintiff, since. upol -the-
ev1dence the books were not of the value of a hundred '
_rupees... . LT '
- Tt contended on be]mlf of the plamtlff tlmt the c we'
~must now be tried upon the. question of what loss or -
- damage the plaintiff has suffered in cohsequence of the
:' misdelivery of the books. -~ It appears to me to be quite- -
" clear both from the passage in the ;;udgment in Millen "
: -v. Braschm ‘which T have just 1'efe1‘1'ed to, and from
SULY O (1882510 Q. BeD, 142 abp. 146i



'j '4_'04 INDIAN LAW REPORTS [VOL XLIII

”;3".'-1'?1.91,8-' ' Crouchv The London and North—Western chlway
TGiLD - Companyw and Riley V. Horne®, that the damageq re-
Rm“ Ax. coverable agamst the Raulway Company is the’ value of ‘

-G the plopelty lost and nothmg more, and . that although :

RAM(,HANDRA‘ .sectlon 75 does not directly protect: the Railway - Com-"

- Jhaarxazg. - ‘pany since the goods are not of the value” of ‘a-hundred:

mpees it would be entirely iliconsistent with” the “Act -
‘to hold that though if the goods ‘had. been -of -a- leue :
exceedmg a hundred rupees, the true: value Would be:
the limit of the defendants Jiability, yet, .smce the:
goods are of a’' value less tlmn a hundted rupees, the -
plamtlﬁ? may- sue, for any lemote and consoqllent1al,-"
. damage Whlch he may allego he lms suflered Arom- the -
loss.. Tn my, oplmon the loss for which dhe- Raﬂway )
Gomp‘my ale liable nust, be. estimated,:by :the, same-
“measure- of damarre both:in.cases. under. section : 75 and ;
" in cases to which. section 75 is- ‘not -applicable.: Tt i, -
. therefore; uselss to send back the case for evidence.and a
ﬁndmg as to the consequential’ damages the pla1nt1ﬁfﬂ
“.may have suffered; to allow any such consequent1al’7
‘damage beyond the value: of. the goods. would: :be; to""
3 rvender the- Indian ’R‘ulway&, Act contiadlotmy
, mopemtlve 1n 1egard to goods of small value g

Mm eover I am of oplnlon that the plalnt in respect off

: the claim for Rs. 25,000 is demunable for. that :sum _is:

~ caleulated not upon any loss. Whlch ‘has aotually beenf

‘ suﬁeled but.in reference  to. a heavy loss -Which: the’

: plamtlﬂf says he will be put to in the futule The most

“that “the- plamtlff could claim, successfully from. the

Rallway Oompany, havmg regard to.his evidence,- is

- Rs, 70, and. that is a sum for which he has not:sued, and

could not sue in the High Court:: see Clause 12 of: the
Letters P’\,tent

' u_)’ (184;.;)‘2 Qar. &1_;. 789, . @ (1828) 5 Bing. 2{7 ab.p. 292,
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‘ The appeal 1s allowed ‘md the sult 1s d1sm1ssed Wlth

; fVlct011a Terminus Station, Bombay,’ a parcel contalnlng
=‘itwenty-fou1 account-books, consngned to the plalntlﬂz" .

o aMACLEOD,J .+—Onthe 16th Septeniber, 1916, the Pla‘intiﬁ_ o
delivered. to the defendant. Railway" Company at. the™

1018

GILP

“RA]LWAY ;. o
Co.r
w0 s
RAMCHANDRA-‘?
. JAGANNATY. :

“firm at Nagpur. . Aftel the parcel had- arrived ab Nagpur.
: _-11'; was delivered, on the 19th September, by a mistake of -
" the defendants parcel :clerk -to -the . Supemntendent of
“'the Central Jail,- Nagpur:: -The mistake was- discovered .

fwhen the: plalntlﬂ’.’ agent came - 4o ask for delivery.

Inqmnes were made of the Jail- Superintendent- arid, it
" was.ascertained ‘that . the bopks had been: destmyed =

" Onithe 30th October, the plaintiff’s pleader wrote to the

defendants that his client estimated the total loss owing' -
- ‘to the logs of the account—bookﬂf at Rs 25,000 as it had -

become 1mpos51ble for him to clalm his dues. flOIIl his -

ivauous customers either out of Court or by 1nst1tut1ng \

vsmte The defendftnts on the 18th Decembe1 1916
'V'repudlated the claim- on the ground that the parcel

- came under the head of wrmng ’,-an’ excepted: article

:under section 75 of the: Indian Railways-Act, and - the
" contents. had not been declared and insured. After a

;-f-fulther demand was made on' " the * 23rd January, - 1917,

: defendant% Wrote declining to ‘entertain. ‘the plaintifi’s

- claim. The plamﬁff on the 7th Septembel filed this
F'Slllt statlng that owing: to. the loss and destluctlon of
’ "the books he would be.put tor a heavy - loss which he
- estimated at 25,000 rupees, and claiming that sam or

" ‘guch other sum ‘as m1ght secm ]uet to the Coult as-
gdamages T ; e

;. ‘The defendants in- theu Wutten st‘ttement pleaded
'that they were plotected by sectlon 75 of the Ind1an
xRaﬂways Acty: L .
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“oro18] 7. On the 20th Decemben 1914, & consent - order Was"
"(TI T made that thie suit should: be placed on- the board” for
5 {-Rf{mﬂ'w the trial of the prehmmary issue, - viz.,’ whether ‘the -
- Co. defendants are protected from. hablhty to" the" plamtlﬁ
RAMé:r’:xxnm ‘under section 75 of the Indian Railways Act’ of 1890 >~
i".‘g.‘.‘,j‘”f“"'Nf‘T" - The trial of this isstie came on for hearing before Kaml
- who declded that thﬂ. value of the; Dooks did not

‘exceed Rs. 100, and that therefore the prehmmary
issue must +he found ih ‘the. negative.- The learned
Tudge furtlier decided .that even if- the- value of" the.
books was over Rs, 100" the loss occurred aftei dehvery
~to the wrong person so- that section” 75 off: ered". no pro--

tectlon to the defendants

Agfunst thls decision the defen(la.nts have appeale(
~ Section 75 Ot' fhe [ndmn Rallways Ac 1890 “yuns’as
follows b

T8 (1) When any’ hrtlcles mentnoned in the %econd “Schedule afe"v
cont'uned in any-parcel or padmge dehvered to a railway admmlstmtlon fot
carriage by railway, and the value of. such articles in the parcel or . package
exceeds one hundred rupees, the railway admlmstratlon shall not . be responsi=’
ble for the loss, destruction or deterioration of the parcel or package- unless
 the person.sending or-delivering the parcel or package to the adnnmstlatlon
“caused its value and contents to be declared or declared -them- at the tmw of
“'the delivery of the parcel or package for carriage by rallway, ‘and, 1f so re-
 quired by the administration, paidior engaged to pay'a percentage on the
~ value so declared by way of compensat\on for 1ncreased risk.

W (2) \Vhen any parcel g1, p package -of which the value has been .declared. .
"."under sub-section'(1) has beeu lost or destroyed of has. deteriorated, the com- :
pensatlon recoverable in respect of such loss, destruction or detemoranon shall
" not exceed the value so declared and the burden of provmg ‘the v‘xlue 50
" declaed to have been the?lue value® shall, not“'lthstandmg anytlung in' the’

* declaration, lie on the pelson claiming the compensation,” o e t':”:“"

“(8)- A railway ‘\.dlllllllstlatlon may ‘make it a.condition of carr ymo a pqme[

: declaled to contain - any “article mentioned in the Second Schedule: that a
railway servant authorised in this behalf has been satisfied’ by ° exammatwn or

" other\wse that the par( el actual]y contains the artlcle declared to be therelh " iji
It is ‘admitted thq,t the account~books ‘come: Wlthm

the meamng of ¢ Wmtmgs whlch are mentmned m the ‘
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. Second Schedule Tam of opmlon that the loss of :the
o books was caused by the neghgent act of the defendani;s

 gervait in delivering them to the wrong person, and was |
.. not caused after such delivery. Loss includes tempo- .
- raryloss gnd it does not matter that by an unfortunate
“‘accident after the loss by misdelivery the books were”
'l"destroyed in the jail: see Millen v.  Brasch® -and

}’Smackman V. Gcneral Stedm Navigation Co.®. There

seems to have been some misappr ehenqmn in th&mind of

" the learned Judge when he said that on the true con-

struction of seeblon 75, loss for which a - Railway Com-
~ pany is protected from liability must be loss to the

" Company. - The preamble to the carriers’ Act no'doubt -

 refers to the losses to the carriers- resulting from their
, 'havmg to'pay monies as compensation for goods lost in-
--_the course of carriage, but what they are liable for is

- .the loss by them’ of the goods “The protecmon aﬂ’iorded ‘
’ ) by sectlon 75 lasts as long as the Railway Compfmy fre- .

* liable asg carriers. and their. liability in this case would
continué after the goods had arrived at their destina-
tion for such reasonable time as would be required for

. the consignee to come to take - dehvery It cannot be
-. contended thaf the time had explred on the 19th -
Septembel Then are defendants pr oteoted by section 7 5

of the Indian Railways Act ?1\ -

. In my opinion the mere faot ‘that the phmmﬂ is:
' "clalmlng,morethan Rs.-100 for the 1pss of an undeclared’

- excepted article precludes anything but an aflirmative
_answer, or, in other words, bars him from asserting

that its yalue is under Rs. 100, and the question What
-A “was the. value of the goods does not arlse

“The object of this section is to protect a Rfulway :
_ Company from liability for the loss, destruction -or
_ deterioration ‘of parcel entrusted to them for, carriage

0 (1882) 10Q. B.D. 142. @ (1908) 13 Com, Clas. 196,
ILR5&6—5 ) - B .
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o ~'conta1n1ng a1t1cles of speenl value - exceedmg 1n value .,

Rs. 100 unless ‘they.have notice of ‘the contents, 80 that-

(@) they C‘m demand.a pelcenta(re on the value declal-

ed by way of compensamon for 1ncreasecl rlsk (b): they

Rmcmnm“: can take extra:precautions for the safe’ carrlaoe of

*

“such parcels.- The whole ob]ect of the section’ Would

- be defeated if the consxgnor could claim consequent1al
damages for the loss of an- excepted article Wlthout in-:
giring: i orpthe ground that its marketvalue was under

'"'Rs 1()0

‘ The fallacy of this argument lies in’ thmkmo that
loss and damages 1esult1ng from the loss can be- d1st1n~

‘gmshed ‘so:that a.lthoufrh the loss may be within: the

sectlon tlle damages resultmﬂ f1 om the loss are W1th-,

: out 1t

L \The questwn of valne-in the ﬁrst mstance can only

al;,se when a‘claim is made agamst a Rallway Company

“for ‘a sum+below the limit and the company pleads. that

the valué of the article exceeds the limit, as in - Stoes—

. siger v. The South-Eastern Railway Company® svhere.

it was held that an embryo bill of exchange anthout
the name of the drawer was of. no value until ﬁlled upv

by the drawer and in Blankensee y. Londo n.and North-
- Western Raglway .Conipary.®, where - the company .
‘pleaded successfully that ”the value of cer tain ]ewellery'_ )

'consxgned was. the pnce obtamed by ‘the - cons1gnor ;
“and not the pmce ' he' pald Colemdge C.J.said: « ‘value’

" means the valie “to the consignor ¢f the goods ™ ; and

Manisty J. said: Suppose the Act of Parliament, had ..
never passed,..and this parcel had been lost, can ‘
any- one doubt’but that the plaintiffs in- an’ action...
could have recovered the amouht which the article st'."
worth to them ?} These dicfa are important as showmcrf'
that “value need not necessarlly mean “malket value e

(1) (1854) 23 L. J. Q B. 293, (3) (1881) 45 L T, 761 at. pp 762

e
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‘,; ,. ? . »
doubt in, many .cases the value of an artrcle to the © -1918.-

f,:;_ ywner is the « market value, ” but 1t would be easy -to T
menumerate artxcles within the Second Schedule such as _ ggl{;‘,‘;%
plans and manuscrlpts which may- have a speclal value  .Co.
Vrthe owner beyond the market value and it seems RAWSAND,‘;
bv1ous to me that if he wishes to’ recove1 this value he ~JAGANNATH,
~must declare and i 1nsu1e the goods If, however, a, loss -

“.0écurs. the hablufy of the. gompanyuls hrglted by -

~sect10n () (2) to the true value. And Whethel the “tlue '
‘\value is the ¢ market value ” or some . spec1al value

Whlch the cons1gn03 can prove - thekgoods were Wozbh

to him is a questlon which I donot’ tfhmk has yet been ~
demded - The most 1nstruct1ve case of all those cited

to us 1s' Millen .- Brasch‘” The" plamtlff’s agent
dehvered to the defendant-: a‘trunk to -be sent by rail to
leerpoo!‘and there’ sh1pped by« steamer to Italy By-.
mlstako the ‘defendants ‘shipped it t6 - Amerlca The

trunk contamed amongst, other thmgs, silk dresses

and a Sealskm jacket, excepted«»altlcles within ‘the
Carr1e1.s’ Act and of a value over £10. Tlle plaintiff«
clalmed £210 for the loss of the trunk and‘injury to its

" ‘contents. Thereafter. the defendants recovered back

“the trunkmand dehvered it to the plalntlﬁz They ad-
_mitted there had been mlscaruage; loss of time and

1n3ury to- the contents In the lower Court it was held

"that” the goods were - lost though the loss¥was only
temporary, that the defendants Were liable- for the_

1n]ury to articles under the value‘ of )310 but not for the

111]111y to altlcles over the ‘value of £10. Still for the
detentlon ‘of those articles £5 were awarded as
damages "On appeal the Court differentiated ‘the .case -

“of Hearnv London and South Western Railway Com-

pany(” ~where the company had been held liable for
detentlon as there the goods had not been lost It was

';;;,.02,. (1882),10Q. B. D.142.0 . - w (1855> 10 E. 793,
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held that as the goods were found to have been lost it
was 1mposs1b1e to hold the carriers liable for detention

- caused by loss. The  Act: protected. carriers frofh lia- -

bility for the lose dF 1n]ury to undeclared goods’and did -

not sunply Yelieve. them from paymg the value of un-

declared goods *Wh1ch they lost.. They were relieved

Tflomdla’blhty toF theirloss and 1t ‘would be to fritter

away the Actialid: to” depart ‘from sound pr1nc1ples of
constluctlon to hold that loss in the Act only meant

‘ Value as dlstmgulshed from loss and its consequences

N,Qw,,doubt Ain .that case the value of the goods was
admlttedlyﬁ ove1 .£10 but _the *’;’gemalks abové queted
appear - to: be"an authouty foi&; plOpOSltlon that a
conmgnm cinnot sé@ “ The 1683 Of the ‘Lrtlcles is one
thlng and the consequences Di the loss are another, 80
that™T can “sue forvthe consequentlal damage without

"msunng theagoods It must follow that whena con-
. signor makes a clalm against a carrier for the. loss.»of:,
»excepted goods and the consequences of the loss;-he is.-

claiming the value of the goods to him @hd if hg@-‘ claim 1
is over Rs. 100 he cannot be allowed to.say that: Slbhe.loss E f
and the consequences of the. loss to any one. _else Would. -

not be worth' Rs¥ 100, and . that theref01e he Was not ‘
3

wt yl-'

That this algumentlls correct admlts of a ve1y s1mple
proof,

The plaintiff*ays.*,value” means “ costprice”. Sup-"

- posing this parcel -had contained “account-books which
| had cost Rs, 110 and the plaintiff had not declaved them .

under the Act, ‘itis obvious that the . Company would "

~have.been plotected from liability for their loss and the -

consequences of their loss. If the plaintiff had declared

'them he could not lmve recovered more than Rs. 110, °

%upposm ag‘un the plalntlff had said to the defend‘ )

ants W hen the books were cons1gmd “these books are of
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the. value of Rs. 60 or. 70, but 1f they are lost Imay suﬁer 1918,
-damages to the extent of Rs. 25,000 and if you lose them S
I shall claim that amount from you ”. Is it concewable' &,{ﬁ; :
“that the defendants “would not. have been en’mtled to Co. a
_refuse to carry them and be respons1ble for their loss Ramo':fmbni'

~unlessa percentage were paid to cover, tlre mcleased JAGANNATH,

- risk P If the pla1nt1ff’s contenuon Were correct _the

: company would have been bound to" carry the books at.

" the ordinary rates. . It would be a reductio ad’ absurd-

»wim to hold that the Railway Company might be liable '
_to an unlimited extent for the loss of an excepted atticle

- 'undel the value of Rs, 100 while their “liakility o ‘the

loss of sucli an arincl& %{ver the ‘value of Bs 100 Was

' hmlted che declzu:,et:!l/7 value

In my- oprmon sectmu ’i' 5 is’an absolute Dbar to an
action” against a Rculvvay Company for 4ny. 'm’lount
-exceeding Rs. 100 for-the loss and - the’ -consequences; of
‘the loss of_excepted goods entrusted.to them. for carriage

Vunless a declammon has been .made under the section.
: Otherwlse the‘Fisk attached to the carriage of undeclared
. excépfed goods would become intolerable.

‘ 1 agree%wmh the lecuned Chief. Jusmce, though on
somewhat dlﬁerent g1ounds that the appeal should be'
allowed and the sult d1sm1ssed w1th costs

A
N

Solicitors for appellants Mess1s thtle cs' C’o. :
Sohc1t01s for lespondents Messrs Mamlal § K’her
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