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PRIVY | OOUNOIL .

':, SU\IDERABAI AND ANOTHER (PLAIN’L[FFS) v THE COLLECTOR om:v
BELGAUM AND OTHERS (DEFENDANTS)

[On appeal from the ngh Court of J udlceture et Bombay ]

pge Lzmztatwn Act (LXr of 1 908), Schedule I Artwle 11 52——P: esentateon of appeal
: 918"." L beyond the prescribed period of . lzmztatwn-——Proper order - to endorse: on such - )
2 - ;: “memorandum of appeal—Suits Valuatwn det ( VII of. 188 7), sectwn S—Goyr
"\ g;i-/bg 185 - " Fees Aet. ¢ VII of 1870 ), section -7y sub-section 4, - clause ( c)—-Bombay
T 'v | Civil Courts Act {Bombay Act XIqu1869), sechons 8- and 26——Pa,rty -
followmg mistaken advice as to proper “Court to whick to appeal—Suﬁment
: ', cauge for not prese;ztmg appeal in propm time—~—Power of Desai in Belgaum
Dzstrzct to alienate ?Leredztary property of the Vatan as agaznst his’ wzdow,
" his adopted son, and the servants of the Vatan-——Bombay Regulataoz X VI :
oflS%l——-Bongbay Act Iqu1863 w, el T :

Where a memorandum of appeal is presented beyoni the prescrxbed penod
; of_ limitation the proper order” whicti the Court should- endorie -on jt would be
. that it Was presented for - adrmssmn on the - ddte when the” memomndum of.
. appeal was handed into the” office. of the Court and that notlce of the or derf."
. ,and its date should be given to the respondeut o :

:lKrzshnasamz Pamkondar AL Ramasamz C’kettmrﬂ) followed

"An appeal from a Subordmate J udg'e thch from its neture should nghtly
have been. presented to the District Court “and not to’ Ythe ngh Court was not;

* presented to either Court . until after the penod of .30 days prescnbed by the

* Limitation Act,- 1908, Schedule I, Article 152 had expired for' an appeal’
" to the DlSttlct Court.; it was then, on 19th July 1910, presented to the ngh
- Court “wéll within the 90 days allowed’ for such an appeal, but the H1gh Court,

¢ directed it to be pregented to the District 00urt whwh made an¥:order admzt-
“ting it ** without prejudice to any ob]ectlon that may be taken by the re%pondm
“ent” as to its being barred by- limitation, ; Tt appeal ed that the’ District".
Judge had when Legal Remembrancer advised that the appeal rightly lay to
the High Court when it was - presented ‘to -that’ Court on - 19th J uly 1910
After the District Judge had admitted- the appeal it was, by order of the ngh

" "Court, removed to that Court, and after hearmg the parties, and eonsndermg
“the afﬁdavxts which were filed, an. order was mfv.de by the ngh Court  admit-,
tmg the appeal on the ground that they were satlsﬁed .that there had been

‘*Pxesent Lord Shaw, Lord Plulhmore, Sll‘ John Edge and Mr Ameer Ah.
e "0 (1917) 41 Mad. 412 L. B. 45 L 4, 25,

By
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sufﬁment cause shown for not havmg preferred the appeal to the DlStl'lCt
Court W1thm the plescrlbed peuod of hmltatlon

C Held that tlie appeal was ‘not baned by 11m1tatlon, the fact that the

defendants had acted on mistaken advice as to the law in’ appeahng to the .
ngh Court in 1910 did not preclude them from showing that it was owing to -

Court of the sttnct J ud"e w1tb.m the proper penod

ﬁ

Bn} Indar Smglz v. Kanskz Ram(l) refeued to = f;.;l.} -J,i‘. L

Ou the questlon whethe1 & Desai in the Belgaum Dletmt could dlspoee by

wﬂl of the' hexedltary lands of the 'Vatan‘as against his widow; his son adopted |

.'by the w1dow, and the heredltaly servants interested  in* the Vatan property,
their Lordslnps ‘of the - Judicial Coumitteo ameed wrth the ngh Court in
holdmcr that such - ‘property was' not ahenable Only the testa.tors pnvate
ploperty was ahenable S e e R ot

APPDAL No 57 of 1916 flom a decree (1st August 1913)
] ot the H1gh Court at Bombay, which reversed a decree

(lbth April 1910) of the 1<1rst Olass Subordmate J udge
of Belgaum. S T R ’

< L]

Two questlons ru'ose for determmatlon in th1s appedl
(a) ‘whether _the appea.l by the defendants -from the
. decree of the- Subordmate Judge was not barred by
lnmtatlon and if not, (b) Whether a Desai in the Bel- |
g ‘gaum. Drstrlct could . ‘dispose by will of the heredlta,ry
- lands’ of - the Vatan as against his widow, his son by
ddoptlon by. the Wldow, and’ the hereditary eervants
: 1nte1estecf m the Vata,n property

Probate of the W111 dated 6thJ une 1906 and a codlc11
; dated 13th August 1906 Was granted by the D1str1ct

Court R ::;v* SN

The present sult was, mstltuted on 22nd I‘ebruary
1909 by the’ plaintiffs Nos. 1 and 2 (the appellants), the
- WldOW and alleged adopted son of the testator, ng-

appa, J ayappa Sar- Desa1 of Nawalgund and by a 3rd

.

m (1917)45 Cal. 94 Lt R: 44 L A.21s.

1918 .

T
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their reliance, on that advice that they had ot preeented the appeal to the e
'BEPGAUM: vt
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o "plamtlﬁ representlng the heredltary servants 1ntere b
@~ edin the Vatan property, - aga.mst the’ executors of the
.SUNDf RABA,I Wlll dlsputmg ‘the power of the testator to dlspcsc of

STHE . the Vatan property, and praying for- ‘declarations, (1)
OOU},?TSR ~ that no right accrued to the . -executors under the ‘Wll],,
BELGAUM and the: codicil thereto and @) “that  the. second
1espondent was the vahdly adopted son of the testator +
They also "asked for an 1n]unct10n restr'unmg the
“defendants flom ever recovermcr the property from the

plamtlffs, v‘tlumg that part of h1s claim.at’ Rs 5 ;

The defendants contested *he allegatlons in the plfunt
as to the executlon of the w111 as t0’ the power of the .
“testator to make it, and as to the vahdlty of the adop-l
t10n if made

’I‘he Subordmate J udge dec1ded the case 1n favour.off

the plamtlffs and made the declaratlons and granted-"a
the m]unctlon prayed for ' .

Instead of appeahng to the ‘District Court within- the:
perlod of 30 days in accordance Wlth Articlé: 152«
~of the Limitation Act 1908 and with section “8 ot tho -
Suits Valuation Act, and sectlon 7, ‘sub- sectlon 4, clause
« () of the Court Fees Act, Whlch Would ha,ve been- the

proper course to adopt the. respondents .on 19th J uly
‘_‘1910 some. days after an appeal to the. D1str1ct Cou1t?i;
“was barred, filed an’ appeal to the" ngh Court Well
~within ‘the, prescribed’ period. of llmltatlon (90 days)f:‘
: which was heard by Chandavarkanand Batchelor JJ.,.-
who held that the appeal d1d not 11e to the High Court
~and that the memomndum of appeal should be 1eturned
“to- the defendants for presentatlon to the Drstrlct
I,'Court : : ’ ’

‘ ;[‘he appeal When 80 presented on. 18th Malch :1912

wag. admitted by the District J udge ‘without takmg
'my evrdence -or satlsfymﬁ hlmself 1thc1t the1e Was any

2 PR e
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>suﬂ101ent reason for the appeal not havmg been pre~_v' 1918,
sented Wlthln the penod allowed by the Lumtdtlon S
Act ‘but. without pre]udlce to any. ob]ecmon which 'SZ[{-‘\'.I;E:%BA:}
“might- be taken by the' plammﬁs as, to- its, bemg.‘ Cm};ommn

L_'_ barled op e E
g PO - Bergaun, -,
E ath Aprll however, the appeal st {ransferred
- to the ngh Court and- came’ ‘before a a ‘Division Bench_
tor hearlna on- the Oth J uly 1913, When an ob]ectlon was
taken that'it was ‘barred by limitation ; the appca.l was ¥
then ad]omned and evidence was allowed to be glven: ‘
;"_by the respondents to show Why they had 1n the first.
place filed their appeal in the High Court and not in
the, Dlstrlct Court. On'the wd]ourned hearmg another ~
JifBenoh Scott C. J. and Heaton J. purported to excuse .
"""the delay in “the plesenmtlon ol the appeal to the
" District Court,” and/ eventually allowed the appeal -
and dismissed the suit except as to certain - lands as to -
.lv:.}whlch ‘there was a reference to the lower Comt and as
'C’to Wlnch no que&tlon alose in tlns apﬁeal f

The fc\cts 1eht11w to the merlts of thie case, and tho '
7judgment now appealed from: will be: found in the”
;‘_1eport ‘of the case on appeal to tho Hmh Gomt ing
QF"I L R. 3b Bom 272 '

On ﬂns appeal

De GruytherK o and .D B Razlces, for the appe‘l—

. hnts contended that the dppeal ‘by “the respondents
- from the demsmn of the Subordinate Judge properly lay
to the Dlstlict Court ; that Was the effect of section* 8
of the Snits Valuatlon Act (VII of. 1887), section 7, .
_‘sub-section 2, .clause (¢) of the Court Fees Act (VII of
:'{}1870) and sections 8 iand 26 of the Bombay Civil Courts
~ Act (Bombay Act XIV of 1869).". But 'such an. appeal ‘
had to be, prefeued W1t111n.,30 days under Artlcle 102 of"'
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) ;'.C.; Schedule 1 of the Llnntatlon Act 1908 ~and that penod

< "SonpERasA had already expired before any appeal was brought. No-
=, appeal from the Subordinate Judge lay to the High-
00&”&5; " Court.. Reference was made to Vachhani v. Vachhani®..
“or- -.and #Hari Sanker Dutt ¥. Kali Kumar Patra(”

Section 3, it was contended of the L1m1tat10n ‘Act 1908
- and not sections 5 and 14 applied to the. present case i
_but even if sectlon 5 Was appllcable there was no- suﬂi—
* cient cause for admlttlng the appeal after time ; and -
‘..the District Court which ‘alone had ]urlsdlctlon t6 do’
, i, made no order under section 5 to that.effect. There

‘was, ‘therefore, no proceeding pending which ‘could . be
" transferred to the High Court and that Court had no -
3urlsd1ct10n to make an- order ‘admitting the appefd
[ Dunne K. C. referred to Brij Indar Singh'v. Kcmshz
' Ram®1. That (160181011 was not applicable ag in thls
. case an appeal to the Distridt Oourt was barred. When
. the. appeal was presented- to ‘the’ -High Court.” The
appeal should have-been d1sm1ssed under section 3 Of
g the L1m1tat1on Act 1908.!

BL.LGAUM

T was also conté’nded that the Vatan 1ands were not
~aliénable ; and veference was made to section 16’ of
- Bombay Regulatlon XVI of 1827, a.nd to - eectwn 12 of*
"Bombay Act IT of 1Sb

4. M. Dunne K. C. a.nd Kenwor th Y Br own for the
‘, 1esp0ndents ‘were not called upon. =

"‘ 1918, Octobex 15th. —The ]udgment of thelr Lmd- .
.. ,shlps was dehvered by -

A SIR J OHN EDGE. -—-Th]S 15 ap appeal from a-decree, -
dated the 1st August 1913 ot the ngh C'ouxt at Bombay

(11 (1908) 33 Bom, 307. . ® (1905) 32 Cal-734..
@ (1917) 45 Cal. 947 L. R, 441 A 218,

Ca The ar guments as to whether “the lands were ahenable were substantmlly
those on the appeal to the High Court Rep Aote
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Wh1ch Var1eda decree dated the 16th Apml 1910 of agts
L:;f_tlne Flrst Class Submdmate J udge of Belgaum K

. »-"'\  SUNDERABAY -

; The smt i which th1s appeal has arisen was broughtg e
on the 22nd February, 1909, in the Coult of the First, . Cotiroror’

aClass Suberdmate Judge of Belgaum by the- plamtﬂTs L Blgtgim{?“"

:_;‘.Wh() are appellante here. . They alleoed that the pro-;" S

'fpertv in su1t was mwhenable that ngappa J ayappa, -

- who had purported to dlspOSe of that property by his

:_Wlll of the 6th J une, 1906 and a codicil of the 13th

;Aug ust, 1906 ~had no poweL to ahenate the property ,,j

-f'and that the plaintiff, Jayappa Lingappa, was the valid-.

'_ ly. adopted son of Lingappa Jayappa ; and they claimed

l}'-a declaratmn that Lingappa: Jayappa deceased, had no

. power to make a- will dated the 6th June, 1906, and a

“.codicil, dated the 13th August 1906, and that no right

f;lacerued to the defendants under the will and codicil ;

A declaration that the _plaintiff, Jayappa ﬂmgappa was .

the adopted son of Lingappa J ayappa deceased ~and "a

"’_”perpetual 1n3unct1on restraining the. defendants from:

I recovering the propertles in suit. from the plaintiffs.

- The claim for the 1n]unct10n was vwlued in the phmtj

at Rs 5.
: In the ertten statement 1t Was alleged that the
'Glalm of the plamt1ﬂls was gmundless that- ngappa
J rtyappa had full power to dispose -of the property in
suit, and did so d1spose of it by his will and COdlCll
and that ‘the ‘tlleged adoptlon was not authoused and
_Was 1nva11d

The W1doW of Ianga.ppa 5Ja ayappa professing to act
under an authorlty wh1ch she alleged had been gwen'
to] her by the testator in his 11fet1me adopted J ayappa
Lingappa as a son.-to her deceased husband on the IOth. ;
‘December, 1906
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Llngappa Jayappm hereafber referred ’oo as the testa-’?
tor, died on the 231(1 August 1906 and the Oourt' f

B sult In J une 1907 the Gollectm ofBelgaum oz oﬁ‘iczo
,:all exdentor of the will,. apphed to the Coult of ‘the-
- District Judge of Belgaum fora grant of plobate of the(.

will-and thee codicil. That apphcatlon was’ opposed
but the Court.of the- D1strlct J udge granted’ pzobate of
the W111 and codlcll and that grant was upheld on appeal

The Fnst Class Subordmate J udge of Belg‘xum trl,erf_
ﬁthe smt “He havmg found that the propertv in smt‘.
was 1nal1enable ‘that theé testator ‘had no_ power to
_allenate it; and that the pl'unulff J ayapm Llngappa'
had been vahdly adopted by his ‘decree of -the 16th".
“April, 1910, ‘madethe declarations ‘and granted - the;
-injnnction claiined in ‘the plalnt From that decree the:
‘defendants- appealed - to- the ngh Court at:’ Bombay.
.For the necessary purposes ‘of that appeal they. apphedi}
for copies of the judgment . of the trial Judge;. but.did .
‘not obtain them until. the. 11th June,. - 1910 They{
presented their appeal to the High Court on the 19th -
.July 1910, which if the appeal lay to the ngh Courti',

was well within the ninety days allowed for an: appeal;
to the High Court. On objection taken on behalf of
the defendants, the High Court -on the: 11th - Mawh i
1912, rightly decided that ‘the appeal lay to the Court -
of the District Judge of Belganm and not to the ngh;
Court, and affirmed a princi ple, thh had béen' pre-f
-v1ously apphed by the ngh Court at Bombay, that-—""-fi

¢ Whexe a plamtlff sues for a declaratory decree and agks for consequentlal
relief, and puts his own valuation upm% that consequentml rehef then for the
purposes of Court fee, and also f01 the purposes of ]unsdlctxon 1t is the. value
that the plaintiff puts upon the plaint. that determmes both ” o o

‘xThe High Court duected that the memorandum oft__
appe‘xl should ba 1etu1ned to the defendflnts for



presentatlon to the Dlstmct J udge of Belgaum and the:
learned Judges mtlmated in this ]udgment that the

appeal Weuld be removed into the ngh Court.: . On the ~

"16th March, 1912, the- defendants p‘resented the memo—"l

‘ CO’LLEcrox;‘

randum of appeal to the Court of the District. Judge,

and allegmg that the appeal had been presented to the

:VOL”" XLIIL, } BOMBAY SERIES, 58
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ngh Court of Bombay under the bona fide belief that
“the appeal lay to that Court, prayed that it~ mrght be

“admitted. On the 18th March, 11912, the Drstuct Judge‘

made the followmg 01der Tt L

T ’ v.,_ o

: 7’ “ The appeal is adnutted to the ﬁle wrthout preJud(ce to any obJectwn that

': may be taken by the xespondents as to lmntatmn or otherwxse

S

The D1str1ct Judge in makmﬂ thiab order does notj‘

appear to have demded that the defendants, ‘who were. '

“the. appellants before him, had suﬂiment cause within

the meanmg of sectlon 5 of the Indlan Limitation *Act,
1908 (Aet IX of 1908), for not. preferring the -appeal to.

hls Court w1th1n the period of limitation, ‘which by’

“ Article 152 of the First Schedule to that Act was thu ty _

days from t.he (late of the decree appealed from R

:It.so happened that the Dlstrrct 7 udge to Whom the

memorandum oE appeal was presented for admission .

“had in 1910 :as Legal Remembrancer to the Bombay

Government advised that the appeal from the decred of -

~the trial Judge lay to the ngh Court, and on his
_advice the ‘appeal had been preferred on,the 19th J uly,

1910, to the High Court. The District Judge knowing’

. that the appeal would probably be removed into. the

~High Court may reasonably have preferred that the .

. High Court should demde the questlon unde1 sectlon 5

of the Act

It appears to the1r Lordshlps that when a memoran-?
dum of appeal -is presented’ beyond the. plescubed"

permd of limitation the proper order ~which a Judge

«ILRS&G—Q

L
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should endo1se upon 1t would be to the followmgf’f

*eifect “ Presented for adm1ss1on on the (date. When the-
UNDElwsAI -

memorandum of ftppeal was-Itanded ‘nto the office of his’
Court).. Let-motice. 8o.to the. 1espondents (date of the -

, '01(161) » The Board in Krishnasami.. Panikondar V.fj
"wRamasamz -Chettiar®. 1mp1essed on the-, Cour’os 111'

India the urgent, expedlency of. adoptlng a }rocedureg
‘which should secure at the stage’.of admission thé ﬁnal
‘.determmatlon (after due notice to “all’ partles) of ¢ any.

" question of limitation: aﬁectmﬂ the competence of’ the?:
¥ 'tppeal

After the D1str10t J udge had admltted the appeal 1t
_Was by order -of the ‘High Court removed into that
Court.. The" Tearned - ‘Judgés of the ngh Court,’ after

: 'hearlng the parties and- considering the afidavits Whlchi
- were filed, were . rlghtly satlsﬁed that the ‘defendants:

“had sufﬁc1ent cause for.. not hav1ng pleferred thelr-'

: appeal to the Court of the Dlstrlct Judge Wlthln thej

‘period of hmltatlon The fact that the defendants had

3 acted on mlstaken ad.v1ce as to the law in appeahng to{
,'the High Court in 1910 did. not precludg . them ~from’
. showmg that it was owing’ to. their rehance on that;
_advice that they’ had not presented the appeal to the
~ Court of ‘the District Judge ‘within ‘the p1escubed

'penod of hmltatlon see Bm; Indar :Szngh V.- Kanshz*
cRam(”

The ngh Court, after a very full “and- 'carefnl con—

‘s1demt10n of the history of “the title to the property "‘
<in.suit, ‘of - the Government Resolutlon of . the -.6th
\‘-Febluary, 1862, of the; Bombay Act 1I of 1863, and of
the proceedings which were affirméd or author 1sed byf
~that Act and of the will and codicil in questlon came_‘
" to. the conclusmn that some of the propertms clalmed

p-—

m (1917) 11 Mad 412 L Rr451 A 25 (’) (i917) 35 Cal 94 L 33
MLA-218
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by the plmntﬁfs 1n thls sult were 'ﬂlenable and the

prlvate property of the testator and dismissed the. suit
as t0 them, and as-to other of the propertles claimed- by

'the plalntlffs came to the conclusmn that they ‘were 1n-v o
:alrenable ‘md as, to them did " not  interfere: with ‘the .,

-decree- of. the trial -Judge.. The -High Court rightly .-

“found’ that the widowsof the testator had no authority .
' to adopt d son to her deceased husband, and consequent—.’»
fly the suit, ‘so far as 'it claimed -a declaratlon ‘that
. Jayappa ngappa was an adopted son of the testator,
-must be treated as: dismissed. The High Court madé
: ‘an 01der of remand ‘as .to some of the property in
» questxon in the sult The reburn to that .order of re-:
" mand was accepted as coxrect and the ngh Court, on.”
> the 11th Decembel, }1914 made the necessaly ordel

[ el
[ RN

-~ ) AN

upon 1t

% High' Court and with their reasons for those conclu sions,

and’ will humbly adwse His Majesty that: this appeal
should- be* dlsm1ssed» ’I‘he appel]ants must pay the .

' ycosts of ﬂllS »appeal

,~~.w

5 CO e T wE T “.

_ Sohcrtors for the 1' .spondentsw Messr 5 'de‘nlcen
fForcl Ford and O'hester. R O

'-

i 'J.‘helr Lordslups agree Wlth the conclusmns ot' the'

b Sohcltors for the appellants oy Messrs T L TV’zlson-

- A’pﬁéal" ‘dismiseéd;"

L1918,
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