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©:1918.  ‘of thedecreenisi and must be determined v‘_vith' reference’
— 'to the terms of the decreg and thefacts of the case.  The ,
RA”M‘H . point is by no means free from dlﬁ"lculty ; and "there 15"
Paxpmarit g clear conflict in the- decisfons bearing on the point, ‘
NATH: even when due allowance:is made for the facts of each -
particular.case. Personally"I should have been: glad to '
._hold that the second redemptlon suit would be always
maintainable, where the execution of the decree nisi
for sale of the property in the event of non—paymenb has
. been barred by limitation'; and where there has ‘been "
"no order absolute for the sale.of the property. My VleW
Would involve some hardshlp to the mortgagor.in some
. cases but I do not think that - any such cons1derat10n
can aﬁord a good ground for ignoring what I hold to be
the clear eﬂ'ect of sectlons 11 'md 47 of the Code.

* APPELTATE CIVIL,

Before Sir Ba.sil Seott, Kt C’hzef J'ustzce and Mr Justice. Jl[owlead

5

: Ay GERALDINE DUCKWORTH (OBIGI\‘AL PLAINTII‘I‘), APPELLAN;I‘ ,
1918, “e. GEORGE FRAI\CIS DUCKWORTH (ORIGI\AL DEI‘ENDAI\I‘) Rx«s—.

August 28, - PONDENT. ' ' ’

e _ Army At (St 44 t@ 45.Vic. c. 58), sections 145 and 190—-—Army (Amend-
o - ~ment) No. 2, Act 5 &6 Geo. V. c. 58, section -4—First Class. erant‘
Officer of the British- Army~—=Soldier— Decree for alimony and mamtenancé
—Order by Commander-in-Chief for payment of alimony and mamlenmzce-« .

- —Qiwil Court cannot attach . salary in execution of decree~—Civil Pr dcedure

Code (Act V of 1908), sections 4, 60 (2) (D), Order XXI, Rule 48— -

-y Repeal of section GO (2) ( b) by the Pepealmg and Amenckﬂg Aet
(X of 1914). . ) o

In a suit for dissolution of warriage the defendant who was "a I*nst Class
Warrant Officer of the British Army, was ordered topay permanent alimony .
*.- to his wife (plaintiff) and maintenance to his children by her. - Later, the Court

- . N N 4

Ty -

~, ° First Appeal No, 235 of 1917. .
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' hm ring ﬁxed the amount of Rs. 65 as payable on each account, the plamtle
. applied to the Court for attachment of the defendant’s salary and allow ance,
» undet the pr ovisions of Order XXI, Rule 48 df the Civil Procedure Code, 1908.

: The apphcatmn was dismissed uuder section 136" of the Army Act. The’ DUCKWORTH

E plaintiff having. appealed it wai contended for the defendant that i in view -of

- an order made by the Commander-in-Chief duectmg that & certain sum ‘be
. .deducted from the defendant’s ctada\ry for payment to the plaintift under
- section 145 (2) of the Army Act (44 & 45 Vie. c. 58), on the footing that -

the defendant was a soldier, his pay could™not be attached under the -provi- '

-sions,of the Givil Procedure Code, 1908. 0T j;;

© Held, upholdmw the confention, that section 145 of the Army Act pre~

‘ veuled over the provisions of the Civil Procedure Code in sp1te of the repeal}_
- of clause (b) from sub- sectlon (2) of sectxon 60 by the Repealing and',

-Amendmg Act of 1914. . < -

Helof also, that the terms of sectlon 4 of the Clvd Procedure Code com-

- pelled the Court to apply the speclal rule of- plocedule provided by section 145

_ of the Army Act in preference to the general provisions of the Code.

FIrST appeal agdinst the decision of C.V. Vemoﬁ B

¥ Dlstrlct J udge of Ahmedmoar in D‘trkhast No. 8
- of 1917. o Ty
Proceedmgs in executlon S

George ‘Francis Duckworth (defendant) and May'

_Geraldme Duckworth (plaintiff) were husband and

wife. There Wwere three children born of the marnage.g

The defendant was a second class, Assistant Surgeon
in the Subordinate Medical Service, drawmg a, salary
of Rs. 200 per mensem and Rs. 30 as allowance.

The plaintiff obtamed on the 19th June 1916 a

- decree for dlssolumon of her marriage with the defend-
~ant in- the District Court at Ahmednacrar under the
Indlan Divorce Act. '

- Within six months from the date of the decree nisi
“for the dissolution of his ‘marriage. with the plaintiff,
the defendant contracted.a second marriage. '

The plaintiff llaving,é,pplied, ‘the District Court fined

on the 19th March-1917, the ‘amount of Rs. 65 to be

) pald by the defendant as permanent a11mony to the_

~ILR4-12
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plam’uff every month and on the same’ dayg he passedf'
‘a separate order divecting the defendant to pay. Rs. 63

.. per mensem “for the mamtendnce of the three. mmor,
chlldren R

~ N \-.
. v

The: plamtlff presented a Darkhast ‘to the Dlstrlct
Court at Ahmednagar on the 20th March 1917, praying-
inter alia, that undsar RL.le 48 of Order ‘XXI of. the-
Civil Procedure Code, 1908, the salary Rs.- 200 ,gmd

- allowance of Rs. 30 paid to the - defendant be attached -
and that the m01ety of the said salary and allowance
“be withheld every month under sub-clause (3) of
‘clause (i) of section' 60 of the 01v11 Procedule Code
1908 and be pald to the plammﬁ’

Whﬂe the above Darkha*st Was pendmg, the Com- ;
mander-ln-Ghlef on the 26th Ji une 1917, passed an. order’
unde1 section 145 of the Army Act {44 & 45 Vie. c. 58)
that the defendant should*pay ' the amount. of ls 6d.

- per day as mamten&nee and ahmony The ordel ran
- as follows :— ' '

. “Tam duected to inform you that under the provisions of seouon 145 (2)'
of the Army Act as amended by the - Army (Amendment) No. 2, Act 1915,
* His Excellency the Commander-in Chief orders that a sum of one shzllmy and
< siz pence per digm’ shall be dech}cted from the pay of Assistant Surgeon (George
Francis Duckw orth) Indian Subordmate Medical Depaltment ‘at’ present
serving under your command, in respect of the alifiony and maintenance
moard%f to Mrs.-May. Geraldine Ducloworth residing at 27, Gangadkar Babu

" Lane, Calcutta, and her children by orders of the Dlstnct Judge, Ahmednao'ar,-.
passed on the 19th day of March, 1917 :

" The deduction will be made thh effect from the date of this order and will
" continue to be made and regularly remltted ‘monthly to Mis. Duckworth 80 long

- as Assistant Surgeon Duckworth remain o Warrant Officer.” - o R

The Dletnct J udge dismissed the plalntlﬁ’ Dz.ukhas:t'l
~on the 13th July 1917 in wview ' of section 136, of the

_ Army Act and- followmg the ‘ruhng of Velchand v..."-
Bourchzeoﬂm .

(1)' ‘(1912) 37 Bom. 26.
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1he plamtlﬂ rmpe‘lled to the ngh Oourt

Campbell W1th J. Q. Rele, for the appelhnt ——The’

~lower Court -dismissed our apphcamon for “execu~.

tion relying upon section 136 of the Army Act &
45 Vie. c. 58), and the decision of this High Court in
Velchand v. Bourchier®, ' Section. 136/ as amended in

‘1890 (see 58 Vic.  c. 7) permits of the deduction from the_

- pgy of an officer or soldier of Her ‘Mhjesty’s Regular -
- Forces as may be authorised by any law passed by the.
- -Governor-General of India in® Council. We submit '

. that the Civil-Procedure Code is such a law and that

under, section 60 (i) (ILI) of the Code, the- salary of a
S pubhc officer is attacha.ble to the extent of one -

‘moiety: *Section 2 (17) defines “ pubhc officer ”. and
~includes in that term every commissioned or-gazetted
ofﬁcel in the m111ta1y forces of His Majesty while serv-
mg under the Govelnment The Word ‘ gazetted

‘now bemg introduced 1nto the Code for the first tlme :

-in 1908 fAct V'of 1908). The respondent is a, Second

Class . Assmtant Surgeon in the Subordinate Indian
: Medical service and his appomtment is gazetted We -

*.submit, therefore, ‘that he is a public officer whose’ pay’

" :is authorised by law to be attached The Act of 1908
" in section 60 (2) () at one time prov1ded that thate

- section was not to affect the provisions of the Army
- Act and the Bombay High Court considered that such

. reference tothe Army Act was a bar ta attachment of the’

salary of a military ofﬁcer Velchcmd V. Bourchzerm

[MACLEOD J. -——Have I not demded a case 1ecent1y_

under the Army Act. ?]

Yes; in 1914 "King, ng & 0’3 v. Major Davzdson(”e
S in Whlch Velchcmds case was “followed. 'Now, how-

' ever sectlon 60 (2) ) has been e\pressly repealed ‘

0) (1910) 37 Bom. 26+ (2) (x914) 38 Bom. 667,
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’.'.7*{1‘9»;1,8.. see Act X of 1914, Schedule II \Ve submlt that the
S "eﬂect is that the two Bombay cases ale 0ve1ru1ed and
DUGRWORTE. . are no longer good law. There is, thelefore nobhmg
‘b;cmomﬂ' "to prevent the application of sectlon GO to the case of

' the 1espondent LA g ‘-’ '

s

[SCOTT C. J.:=I8 not clause (D) 1epealed because the
Army Act is a- 1ecurrmg/ Act th‘lt goes out : of force :
every year ?] ' o

“We subm1t not The Army Act is always the Amﬁy
- Act though ‘the date «may alter year by year.: The
‘Allahabad ngh 00u1t has taken th1s view 1n H. F B. D
'Hay v. Ram Chandar®. . - ':, , .

-

) Jayakar with .P. B. Shmgne, for the respondent-—-
- We. submit the respondent’s pay .cannot ‘be attalhed.
He is treated as a First Class. Warrant Officer. ".As.a
: 110n-commlss10ned Warrant Officer he falls within the -
definition of a soldier i in sect1on 190 (6) of the A1my
Act (8t. 44 & 45 Vie. ¢ 58). * The Commander-in-Chief
.treating h1m as a Wa1rant Officer, equal- in- 1ank
“to a-soldier, made_ an.order under section 145 (2) of the
-Army -Act’ as amended by the. Army (Amendment)
No. 2, Acts 5 & 6 Geo. V.c. 58, directing "that 1s. 6d.
per -diem. should be deducted from the pay of the -
1espondent in 1espect of ahmony and malntenance
of the appellant. ‘Under this section,” the pay of a’
soldier cannot be attached in execution of a decree. for
fnaintenance against him and it- .provides a special
plocedure which, we submit,; -cannot be controlled by -
Civil Procedtre Code see section 4 of the Civil. Proce-_
dure Code, - 1908. - T LI LU RO P RN

We ‘further submit that the removal of sub~sect10n @)
“of section 60 (2) from the 01v11 Procedure Code has not
“the effect:: contended ‘for by the" appellant’s counsel.

This . sub-sectlon Lad become  unnecessary . since- the
mtmductmn of section 4. in th’e 01v11 Procedure

o el ® (1917)-39 AlL 308.-
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;Code of 1908 The Repeahng and Amendmg ActX

* of 1914 did nothing beyond taking out the _provisions -

which had become a dead law or Were mdundanﬁ or
_b_lmnecessary Y . : T

‘ Campbell in reply ——Sectlon 145 o’t‘ the ArmS' Act
mlght have prevailed over the provisions of" the’ Civil :

- - Procedure Code owing to the express saving of the ‘

~ damy Act by section 60 (2) (b) of the Code but ‘the

- saving words having been repealed by Act X of 1914

- we can invoke the application of the Code*

. Section 1 of the Civil Proceuure Oode cannot save
v the application of the Code, It prowdes that. in the .

absence of any specific provisions to the contrary noth- _

- ing in the Code shall affect any special or local law.
.+ By the amendmenﬁ of sectinn 136 of the Army Act
- specific provision has been made for the application of
-.the Cade for attaching salaries .of mllitary officers..
-Besides we submit that ¢ special ar local law” ' in sec-
“ tion 4 cannot refer to an Aet of Parhamenﬁ, but is*
intended to- appl y to Acts af the Govemor (ieneia.l in
'>CounciL o, T P

ot -
- The soldier here i © gazetted » nd is tl1erefmea
public officer whose pay is a.ttachabfe :

800TT, < i ,-—Tlus is an appeal from the sttriet

- -Judga of Ahmednagar who has dismissed an applica~-

" tion under the Civil Procedure Code for execution of
“an order for alimony in favour of the first wife and

~children of the respondent, Duckworth. - The respond-

_‘ent’s marriage with the appellant was dissolved by the
‘District Judge,of Ahinednagar and the decree -for dis-
fsolumo,n was confirmed by the High Court. .

.+ The respondent iga First” Class Warrant Oﬁicer of

.'the British’ Army’ “and -as such he falls within the
definition of * soldxer -in the Army Act 44 & 45 Vic..
; ILB4—13 L

T
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: 1:)18 .58, section . “190); ~Section 145 of that Act plo- :
. vides a special procedure wlien any order or decree. s’
. made for payment by a man, who is a seldier, of the costx‘
Ducxwonm of the maintenance of his'wife or chjld. Under the provi-
T “sions.of that section as amended by Army (Amendment)
~Act No. 2 of 1915, - the Commander-in-Chief ordered
" that- a partlcular sum should be deducted from tlie pay’«
. of the, respondent fcr payment to the appellant.’ Thls"f
sum is less than the monthly sum. awarded by the order «
of the District Court.. For the appellant it is contended';
* that although sectlon 140 of. the Army Act, mlght oncé.
‘have prevailed ove1 the provisions of the. Civil Proce- |
.dure Cade owmg to the express savmg of the Aunyvjf
Act Dy section 60 (2) (b) of the Code of 1908, the saving ..
words have now been repealed by .the Repealing and
“Amendmg Act (X of 1914), and thérefore: the appellant;“\-
“lias & right to demand the application of the ,Code and
-get-attachmient of one moiety of the' respondent’s pay, .
and -allowances. _In support of this contention . the '
decxsmn of a ,Bench of the Allahabad- ngh Court m; :
H.%.B. D. Hay v. Ram Chandar® is referred to.. We-
are unable, hOWBVGl, to hold that . the removal of the .
* sub-section (0) of section 60 (@) tront the Civil Proce-.
- dure Code has the effect contended for. . It was Lemoved .
by @ Repealing and Amending Act-(X of 1914) on the -
ground that it, as well as the other Enactments referred
- to' in the Second Schedule, were spent or had ceased to
‘be.in force otherwise " th*xn by express specific repeal’
“or:had hy lapse of time or otherwwe become unneces—)}
“sary., The preparation: of these Acts is part of the
routine work of the Legislative Department in the
expurgation of dead law from the* Statute Book. They
are not Amending Acts.. The sub-section may be taken
to be dead law on the groun& that it had “expired ” by -
the re-enactment since 1908 of the Army Act, which
thus became a later Enactment supersedmg and _

ST L (1917) 89 AL 308

DUCKWO RTH



’;YVOL XL 1. BOMBAY éunrns 37}5»‘?

“ »rendermg unnecessary the saving clause in the Givil Pro- :

_cedure Code : see, Craies on- Statute ‘Law, Ohapter V/

'Even 1f th1s were not 80, the terms of sectlon/é “of the
01V11 Procedme Oode and the muxrm generalza”

;_.speczahbus non derogant > Would compel us to apply .-
_the spéecial rule- -of p*‘ocedure p10v1ded by section 145,
of the Arfuy Act in preference to.the general provisions.-
“of the Gode.. We affirm the decree. and d1sm1ss theg,.

ff'fappeal No orde1 870 COSES. | L e

. MACLEOD J. —The 1espondent an Ass1stant Surgeon: :
jjm the Indlan Medlcal Service, is a Gayetted Officer, and",
..thelefore a pubhc oﬁrcer S0 that prima -xfacw his “pay -

—and’ allowances would be liable to attdchment to the

extent ‘of one half: under sect1on 60 of the Civil Proce-
. dure Oode “But he is also” a: First Glass Warrant
»'T;';‘-.'Ofﬁcer and - is - therefore a “soldier” ag ‘defined: by -

:-.;“sectlon 190. of ‘thé Army Act. Under section 145 (2) of

L;.}Ithat Act an ‘order has been made by the ‘Commander-
: ;'1n~0h1ef that a sum of 1s. 6d. per diem, ‘the max1mum""
“allowed, should be’ deducted from the respondent’s pay ‘
- im réspect of “the. ‘alilnony’ and maintenance awarded ~
- to the appellant for herself ‘and he1 ‘three children by
" the - Dlstuct Judge, Ahmednaga1 1 agree with the -,
<'learned. Chief Justicé that we_ must ‘hold that ‘in "this .
‘f,"case the Army Act prevzuls over . the Civil Procedure
' Code. “The respondent. has married . another; woman
“before the : ‘period prescubed by ‘the Indian Dlvorce"‘
_-Act expired. She isallowed Rs. 150 a nfonth by. the’

_ authorities. out of the 1espondent’s pay, ‘while the Wlfe
and chlldren Whom he has deserted get ls bd a dayw :

Decree conﬁrmed

SRR Ry~ '9

Ducxwonm
v.

Ducxwonrn, B

-

i
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