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1918, . The facts here are en’mrely d1fferent The existence
'.i)“}m'mmé at any time of an heredltary office held on service
- MoriLan - tenure was dlsputed and Govemment by the Resolu~’
: BA'1~3”AK0RE-.~ tion announcmg the settlement admitted that the
B . grants of the villages had ‘been made Jivak Badal
. which was the contention of the Desais as to all the

lands, and the cash allowances. The settlement was in’

fact arrived at -before the extension to the Panch

Mahals of the provisions of the Watan Act but such
‘settlements were confirmed by clause 2 of section.15

~of that Act assuming that the Watan Act.would apply.

We hold, therefore on the first question that the
property in suit W&S not Service Inam to Wluch the
Watan Act apphes. . ‘ '

[The judgment proceeded fufther with- the determma-.
“tion of plamtlff’s share and concluded.]
The plaintiff, therefore, has nlgt fully proved her case "
and her cLum as to 1} annas fails.

])ecree mocllﬁed
J G, R '

APPELLATE GIVIL.
* . TFULL BENCH.

Before Szr Basil Seott, Kt., Chief Justice, Mr, Jushce Macleod and »' .
! *Alr Jushce Shak. ’

1918. “t RAMJL varap BAPUJI PATIL (ORIGI\IAL *PLAINTIFF), APPFLLAVT L
PANDHARINATH varap RAVJI AND O:E*:is (ORIGINAL DEFENDAI\TS) '

August 28.
| Augus 8 RFSPONDENTS"‘

ﬂfartgage—-Smt Jor redemptzon-—-l)ecree visi—Failure to- apply to make the '
decree absolutc-—Executzorgune barred— Second suit for redemptwn, main- .
tainability of —Civil Procedure Code (Act { of 1908), sections 11, 47 -
and Order XXXIV Rules 7and 8—-Transfer of Property Act (IV of1882) ;
- section 60. . ’

’ Secold Appeal No. 15 o6 1917.
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A question, havmg been refened whether a mortgagor, ‘who has brougbt a .
* suit for redernption and obtamed a decree wisi w}nch neither the mortgwor' o=

nor the mortwagee has applied to be made absolute, cani after the eu,cutlon
of that decree is time-barred bring a fresh suit far’ redemptxou

P

Held (Shah J. dmsentmrr), that the. mortwa"or could bung a second suit for

redomptxon and the same would not be barred by séctlon il or sectlon 47 of

the Civil Procedure Code, 1908.

SDCOND appeal agamst the decision - of R B. Gogte
 First Class Subordinate Judge., A. P., at Nasik, con-

: ﬁrmmg the decree passed by D. T. Chaubal Second
Class Submdmate J udge at Smnm e

Suit for 1edempt10n S )

' Thie property in suit orlgmally belonged to ‘one

z'\Lakshman Kachu., On.the 23rd December 1865, it was

‘mortgaged with possessmn to - Narayana and ‘Hari

Sonar ancestors of the defendfintﬁ for Rs 351.

In 190/, the plamtlﬂ as apulchasel of the equlty of
‘kredemp‘mon from an asugnee of the original mortgagor

‘Lakshman, ‘brought a suit No. 875 of 1907 for a redemp- -
‘tion of the mortgage of 1865. The suit was filed under -

" the Dekkhan Agriculturists’ Relief Act on the ground ”

~ that.the plaintiff was an agriculturist. A decree in the
‘said suit was passed on the 30th September, 1908 direct-

ing that the plaintiff should- pay Rs. 117 and costs -

within 12 months and redeem the property, or in-

. (lefanlt the defendant should recover the amount, by_

“sale of the plopelty

and his application was struck off on the 25th
"meumy, 1910. ;

The mortgagee took no steps under the decree. to
_ obtain a decree absolute, and on the 12th December 1913,

The plaintiff filed an ‘1pphcat1on No 42 of 1909 fc')r. A
. payment of the money, but failed to.pay by -due date,

the plaintiff paid the money into Court. The mort~

* gagee, however, objected to take it,

1918,
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| whether a mortgagor, who has brought a suit for -
redemption and - “obtained adecree nisi, which neither. -

. made'absoluhe can, after t;he execution of that- decxee -
is time-barred, bring a fresh suit for redemption ? *The

The plzu_nt_lff,. thereupon, blought a second suit :‘, ’
" No. 827 of 1914 for redemption of the mortgage of 1865.

The Subordmate J udge dlSHllSSed the pla1nt1ff’s Slllb\

as barred by res judwata

Fa

On appeal, the First OIass Subordmate Judge A P, |

conﬁuned the decree.”

‘The plaintiff appealed to the High C‘ourt The
appeal was heard on the '11th April 1918 by Beaman

and Heaton JJ., when their Lorthlps made the follow- -
. 1ng order of reference to the Full Bench. ' '

T

: BEAMANL . .——Thls, appe'tl.' .raises the. question:

the: mortgagor nor the mortgdgee has applied to be

principle of the- decision in Rama v. Bhagchand‘” )

’ Bapuji v. Guja®, although the facts may have been
" different, theleaning of the Court, or certainly of one
“of the learned Judges, was plainly in the opposite

direction. Shah J. felt the necessity 6f distinguishing.
the case of Rama v. Bhagchand® and attdmpted to do -
0. I do notthink he succeeded. . I do nét think that
" the principle of that case is in any way affected by the \
plaintiff in. the first suit being the mor tgagee a6
* remains the same whether the mor rtgagor or the mort-

gagee brings the first suit for redempmon or for sale.

The Privy Council decxswn upon which great rehance ‘

‘was¥laced by Shah J. in the case of Bapuji v. Guja®,

(1)1(1914) 39 Bom. 41, -

~ @ (1917) 42 Bom. 244,
' N cL - . ; )

' appears to. me to require an affirmative answer, although ',
~ in that case the first suit was broaght not by the mort- .
_.gigor but by the mortgagee. In- the later ‘case of -

- has nothing, in mx opinion, to do with the prmuple"
" with which Iam now concerned . LA K
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In these cn'cumstances, it seems to, me; that the ques- _
~tron is one which ought to be.capable:of a smgle/and umv\
* form.answer;. and as it -is: a. question. of. cons,rderable:
" importance ang cases:of the kind, may. frequently,occur, :

it:seems-to me emlnently desirable ‘that.it, should be

‘authoritatively answered, . and the subordinate judiciary

left in no doubt in the future as:to what the law;is.
In theipresent state of the authonmes)there can, e vely.
- little -doubt, and that, I think, is indicated in"the
~“judgment of the learned Judge of “first- appeal in this
. case, but that the question $till remams unéertainand.
- thatthe Courts 'of ' the” Mofussil 'are quite’likelyto

.demde premsely s1m11ar cases in'différent Waye SRR g_‘v

I Would thelefore 1efer the questlon ‘I have stated

' abOVe to a Full Bench

DAk o

TIEATON J -—-I agree Havmg regard to the great

' 1mportance of the point, sbated to.the, plamly (hscern;,

3

-Dle. tendency to dlffelences of opinion, and to the

fequ

’ 7»».undoubted poss1b111ty that the ]udgment in tho case of

. Rama V. Bhagchcmdm may be dlfferently ulte1 ple,ted

by the Mofussil Courts, I think, that it would be much

betten that the: pomh should:be! settled_OI}ce andpdor-all

by Full Bench. *
- .THE reference 'was' lieard by a-Full:Berichi ‘cohsi stmg :
of: Scott- 0 ‘J:erand fMacleod andis Shah “JJion «the

3lst J uly 1918

, ST R ;Bakhle, for: the appellant e submw I -can:
- brmg o fresh - suit : for redemptlon . The-.decree;was

passed.on the 30th :September::1908 and it.provided

 that -on . plaintiff, failing to; make _the:. payment. as

“directed, the defendant was to recover the amount

failed to ‘make the payment The defendant should‘
Thave, thereupon apphed for sale of ‘the” plopelty ‘or
. should have obtained an order. for making the decree“

by $ale’ of ‘the  mor tgaged property The plam‘mﬁ

S W (1914) 39 Bom: 41,
- ‘1‘143'4-5 o
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| absolute Wlnch 1t was necessaly for them to do under .

Order XXX1V, Rule 8 of thé new Civil Procedure Code,
1908. No such order was, however, .obtained by -ths .

. defendant nor was: the right-extinguished by the act
of the parties. I, therefore submit, the right to

-redeem still subsists and a second suit for redemptmn
will not be barred under section 11 or section 47 of the -

Civil Procedure Code 1908 see Sita Bam v. Madho
Lalm S ‘ . o

The Madras ngh Court in Vedapurattz V. Vallablza
Vahgja Raja ® holds that a second suit for redemption
on the same mortgage would not ‘be.maintainable..
They proceed upon the ground that although the mght
to redeem still - subsisted the reémedy was barred by
operation of .the rule laid.down in section 13 of the -
Civil. PrOoedme Code, 1882.° ~According; to them the
matter in issue in subsequent su1b is the same as in the
prev1ous smt viz., whether the’ m01 tgagor is entitled to
a decree for redempinon and no new point, 11ght or.

: qu“éstwn is 1nv01ved in the second surt

A

[SCOTT C. J —The Madras Judcres treat thie 11ght of

‘redemption as a cause of action, but it is not so treated

in the Full Bench case of the Allahabad High Court,
where the amount due on . the mortgage is tleated as,
a cause of action.] : ~ . ,

I submit the view - taken by the Allahabad H1g11
Court is the correct ohe as the real question 1nvolved
in the suit for redemption is what is done on the -
mortgage and this question would not be res judzcata

The case of Ranga ijcmgar v. Naraycma Ohamar“’)
proceeds on the same ground- as’ 1a1d down in Veda-
puratti v. Vallabha Valzya Raja"’

. (1901) o4 AL 44, ; T (1902) 25 Mad. 300
P (1915) 39 Mad. 896. ‘ .

~
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P@B Shingne, f01 the respondent ——I submm no_ "7 1918,
second suit is maintainable. Apart from’ the question -~
,of - res Judicata the:decree of September, 1908, was in - R‘f{ )
itself complete and required nobhmg furthe1 to be. done - Pawpmagr .

. . NATH..®
f01 completlon Il R .s

[bCOTT C. J. —-—The quesblon assumes ’shat 1t Wasa:
decree nist and not a final decree ] a :,‘ : BT

.ﬁ. .
v

On the questlon of res Judwata, I submlt thc 1e1a-
tronshlp of mortgagor and mor tgagee ‘may exist in the
second suit, but what is the remedy the mortgarrm is
to pursue is the pomt to be consn:lered g =

“[Scorr C. J -Sde plov1so to sectlon 60 of the
Transfer of Prope1 by Act.] - ey ’;
' Thrs means pmwded the ;nor tffao'm S 1emedy is not :
' ba,lred under the Civil Provedure Code. The Transfer
".of Plopel ty Act is to be read along with the Code: . see"
. secbmn 2 of the Transfer of Property Acf No doubt
the ere passing of the decree nisi will not extmgulsh '
the relationship between the mortga or and mortgwgee,
" ‘but if the mor bgagor does not abide by ‘the decree TSe;
it Wll] not be open to him te expunge the whole situ-
ation and file a second suit.. The point for controversy
in the second suit will be substantially the same asin
~ the first, viz.,, whether -the plaintiff mmtgarror will be-
. entitled toa decree for redemption.-' On what condl- _
' - tions’ 1edcmptlon is to be allowed will be a matter
of subordinate cons,ldelatlon and W111 depend upon the
d11ect10n of the Court )

-[ScorT . J.—See. Order XXXIV Ru.le 7 and
Schedule I, Appendix D, Form No. 5 in Civil Pmcedure ,
~Code, 1908. The fact thaba mortgagor is entitled to
1edeem would not enable the Court to draw up a decree

in Form No. 5. The Conrb must also aecertaln the-
-, amount.]
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" 1918,

oo RAMIT .
A
- PANDHARI-
. NATH.

, amOunt is not part of the su1t 1

_ qulte ancillary to ;the.; main. point, ‘vv1zt redemption.,

‘ sult ]

L The amount W111 not.bei arr1ved at unless’ the" right -
to redeem: is - first decided. Tt is: the- -right:to redeem
that is incontroversy- and afterwards when ‘the order a
isto be made'the: amount on. whrch redemption to be

o allowed is mentmned

= [SHAH J.m—-It shows that- both questlons 'ue neces-

sary issues to be demded iYou:«cannot .contend - that
the other issue 1e1at1ng to the detelmlnatlon of the "

,,,,,

porads NI

.i(€ (AR I i

. No,. doubt, I cannot but thet 1sa subouhrﬁte fomt '

H[SGOTT' C..J. :—With _regard to the fact of mortgage,"

' vthe decision in the first suit would prevent.going into

the questlon again, but it Would. not .bar the second

[RE RO

| subm1t 1t would bar the second sult because the '
pomt of redemptlon iss settled: by the passing of: the

~ decree. "It :is no more in controversy. - So far as the'

amount is. concerned; it may 'be settled - in - execution. :

"The -error' in allowing® a:.second : suit - is. discussed -
“and- -explained: by --Davies: J:in- Vedapuratti ~. :

~Vallabha Valiya: sRaja‘”, %0 algo Ranga AJJangar Vi
Namycma O’hamar\'}x N LT IS P

......

[SCOTT 0 J —Supposmg a declee is passed under :

3 sectron 15D of the Dekkhan Agncultuusts Rehef g
- Act and nothmg further is done What Would prevent

the mortgagor from brmgmg a fresh sult for 1edemp-

““tion. The section is also useful in 1ndrcat1n0 what is
. -the: essentlal th1n0° in a suit: ont a mortgage 1 ¢ ,,,

\’71

If a smt for redemptlon 1s poss1ble 1n such,a ca'se, .
that 1s because of a statutory provrsron, but for Wh1ch ‘

";the second sult Would hwe been barred by res ;udwata

hll»'r it

- W (1902) 25 Mad, 300 at p. 307. @ (1915) 39 Mad, Bog, 11
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sLord Selbomne din. Lock Yer V.. Ferr Jmanu) sobserves. |
““where. . there is. res; judicata; the . original .cause of -

action is. gone :and. can .only be..restored by getting rid
: of res judicata.” :

.. Even if the suit be regarded ag’ based on tha-decree

‘in the previdus suit, it.is. barred:: see, Hari,, quﬂ

Chiplunkar. v, . Shapurj@ Hormasﬂ(? :,. 8ee..,also.

'«1emarks of Alkma,n J in Sota Ram Vo, Madho Lal‘? .
..... o

Even prlor to the Tlan&fel of Ploperty Act, it Wasi
held that a second sulb f01 1edempt10n W111 not 11e. ’
see Gan Scwant:. Bal Scwant v Nam Jom Dhond '
';S'cwant(" Ravjb Slezvranz Joslnv Kalumm(“) Tam '

Bagwan Vi Ham@ As a’résult' of these dec1S1ons

itis 1ncumbent upén the Court'to 1ook to the: termsi of -
“the decree ind not to mere form. The terms of ‘tlie

decree in the present suit show that it is final and the

~only remedy of the mortgagee was to: apply, in execu- .
_tion under sectlon 4:1 of the 01V11 Pmcedure Code 1908 v
"He had as a, fach apphed to e\ecute the dec1ee and :

‘the appllcatlon was. dlsmissed as tlme-baned

T

Baki’zle in reply: —--If the :relatxénshxp subszsts theré

must be something tp-show that it«is'at.an-end by:the

“act of parties or by the order of the- Court: Till: then the -
mortgagor will be entltled to. brmg a sult :otherwise '
mortgagee by 1na.ct10n wﬂl be entl’oled to somethmg to .

Whlch he is not entltled

. In Sita; Bani v Madho Lal®, ' the earlier 31111; was
one of redemption’ and ‘the - sécond - ‘suit was also dor
redemptlon and it wasihield that ‘the: ‘second suit would

lie. -The case ‘was 'decided on~broad grounds, though '
' the decree in the eauher suit Was pecuharly Wordeds-, n; :

» ?~,I-: ‘ ‘ I
W (18779 2 App. Can. 519, - @' (1883) 7 Besa, g M0 U

®) (1886) L. B. 13 1. AL664  ® (1873)12 Bow. H.C.R. «160.\? o

(5] (1901) 24-All dd'at po62: . o
R ) (1887) p.J 315*
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~ The case \ of Vcdapumtta V. Vallabha Vah Yo Ramm
is. no doubt against my contentlon buﬁ the first
“proviso to section 60 of the Tlanst'er of Ploperty Act

Was not noted in the case

[SCOTT C. J.:—The essential pomt in a sult for
“redemption Wﬂl be elearly observed on reference to
Nawab Ae&mut Alo Khan v. Jowahir Sing®.-]

Marshall v. Snrewsbur J(3) also shows that the prm-
“cipal questlon in the second suit relates to accounts, "
" there being no dlspute regmdlncr ‘the.debt due. JaJu
Babaja V. Balu Lcu,mcm‘*‘ is a,lso in my favour.

- Siva Perslaad Mazty V. N wndo Lall Kar Mahapatm(ﬁ)
is inconsistent Wlth Roy Dmlmr Doy Jal v. Sheo. Golam
SImgh®. e T e

SCOL‘T 0 J —-The queetlon referred for the (lecmlon
of the- Pull Bench is whether a ‘mortgagor, who has.
brought a suit for r,edemptlon and obtained a decree
~#eisé- which neither the mor tgagor® nor the mor tgagee
- has apphed to be made absolute, can, after the execution
‘of that decree is tlme-barred blmg a- fresh suit f01/

‘ 1edempt10n &

CIti is desurable before dlscussmg th1s quesbxon to etate
vshortly how it arises in the present case. The pldlntlff
filed a suit for redemption of a mortgage with posses-
sion and obtained a decree on the 30th September. 1908
that the plaintiff should pay Rs 117 and costs within .
twelve months and redeem the property, or'in defdult "

" the defendant should recover the amount by sale- of the
property.. The plaintiff filed an appheamon No. 742 of
- 1909 for paymenb of the money,. but fa1led to pay. by the

) (1902) 25 Mad’ 300. . . . @ (1912) 37 Bom '307.
@ (1870) 13 Moo. I. A. 404.. . (1890) 18 Cal. 139, . .
@ (1875) L. B. 10 Ch. 250. - (6> (1874) zz W L. 172
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( due date, and: luq apphcfttlon was struck ofE on thei25th

1918,

: Januztry 1()10 The mortgagee took no steps under the - ————

~décree to obtam a decree absolute, and on the 12th -

December 1913, the plalnmff paid the money due into

Court. The mortgagee however, objectéd to take i, .+
“The plaintiff’s pleader argued that it should be- treated -
as an application to enlarge time for payment under .

Order XXXIV, Rule 8; clause (4) of the Civil Procedure

‘Code. The learned Judge, however, thought that- the -

~law: of Iimitation governed suc‘h cases and ‘that the

"‘1pphcat1on was out of tlme He,therefo‘re dismissed, -

: the same. - 4
The plam’mﬁ‘ in the present sult remtes ‘the deoree

fand .the payment of decretal amount into Court, the
_ dismissal of his application as time-barred, the fact that -
fthe defendants had not applied for sale or for makmg'
. the decree absolute, and asserts that the plaintiff has ,
- still the right to redeem the mortgage. The suit was. -
filéd a month after the dlqmlssal of the plfuntlﬁ’n appli-_

mtlon in the first suit..

The r1ght of ‘a mortrragm to redepm is qtated 1n."
-'sectlon 60 of the Transfer of Property Act and is said
-to exist at any time provided -that the wight conferred
" by the section has not been. extmgulshed by qct of the .

“parties or by order of a Court.

" Rule .7 of Order XXXIV of the Civil' Procedure Code’
prov1des for the passing of a-decree nisi in a redemp- ,

tion suit, and Rule 8 provides where the money declared

“to be payable under the decree nisi is not paid on or ;

= Dbefore the date fixed, the Court shall, onapplication made

* by the defendant passa decree that the plaintiff and all ‘

‘ persons cla1m1ng through or under ’h1m be debarred

" from all right to redeem the.mortgaged property.

-“No such order has been obtained by the\ defendant in
- this suit, nor, has the right of redemption been

s - .

© RanI

PANDHARI-,
NATH.
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extmgmshed by the act:of the partlesw The ‘rightito -re~’

famlly Who ‘Was' a m1n01 When the fo1mer sult was

‘instituted and the questlon was whether the second
’ sult Was mamtamable Mﬂ*Justme Kemball held that"

by reason of the default in payment of the moﬁey
declared to be due Wlﬂlln the blme prescmbed by law -

" for! executlon of decreeE (no tlme havmg been ﬁxed in
-»the decreer), the ordel “for 1edempmon must be taken to'

have operated as a Jﬁdgment o:E fmeclosule The declee
declared the m01tgag01 entitled to obtam possessmn of'

~ the mor tgaged property on payment of a partmulal sum
© and if he failed to ‘discharge’ tlnt ‘débt; he' could not be

allowed to halass the mortgagee by anothel sult for the
same purpose Mr J uth VVest Was of the same oplnlon’

'saymg that it followed from t-he leadlng p11n01ple of;

res judicala that the same 1n‘1tter should not be ad]uth-‘

_cated again‘on 'the oilgmal ground s0 s 't0 imperil the

stability of: the: é[ec1smn fmmerly glven “Under- ‘the

- Anglo-Indian law'it had long ‘been’ recognized’ that-a

decree-holder must obtain satisfaction of his decree by

* execution, aiid: not by another’ uit; and a-suit could not
- be brought: elther on- the original cause of action, or;
_save-in special -cdSe, on the décree in which that cause

had become  metged.. That: decision .was followed :in

L another Judgment of tlus Oomt Jin. Malo]z V. Saga]z(’)

o (1883)'7.Bom.-467, - ‘“(f'f? m (1888)'18'Bomn; 567,”
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-

“on the ground that under the mhng in that case . the

“decree’ made in the defendants’ suit' was plaetlcally a

foreclosure decree, if not executed Wwithin - three years,
and therefore, effectually determined the rightsunderthe’

mortgage both of the mortgagee and mortdagors who
.not havmg redeemed within three years would be. for
-everforeclosed. Those decisions were before the apphca- :
‘tion of the Transfer of Property Act to Bombay, and the’
dicta. above referred to regarding foreclosure could
hardly have been given if the Transfer of Plopel ty Act |

had applied in view of. the provisions of section 93
“which have now been transfelred to_Order XXXFV '
Rule 8 of the Clvﬂ Pr ocedure Code .

Those declsmns were not followed in the Madras

ngh Court. In that Court a series-of judgments,
‘Periandi v. An Jappam Karuthasami v. Jaganatha(”
Ramunni v. Brahma ‘Dattan®, affirmed the rlghh of a

. mortgagor to bring a second reden;ptlon suit- after the.

working out of -the decree nisi in h1.s7 fivst suit had
become barred by limitation, and in the Full Bench case -
-of Vallabha Valiya Rajah v. Vedapuratti®, bhe major-
1ty of Judges: contemplated the possibility ofa second
.redemption. suit. Sir Charles Turner in Periandi v.
Angappam observed : “ As there was no foreclosure he -

can still assert his right to 1edeem which may be condi-

tlonal on the payment of a larger or a less sum than
was requ1s1te when the former decree was pronounced ”

and in Karuthasami v. Jaganatha““’ the same learned

"Judge said : “The relation then still exists, and the-_

-right to redeem is msepardble from the relation so long

.a8 it exists.. An unexecuted decree for partition would

not alter the relation of the members of a joint famlly

The estate Would still be joint and the ught to -obtain ,.

NOMHMM% o '@mwwmmw )
-WONQSMM4MﬁpMI () (1895) 19 Mad, 40 atp.50
. ILR 4—-9 C :
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a pa1t1t1on Would attach to it Whenever a fresh demand ,

‘for partition was made and refused.”

" In 1870 at a time when the law of res judicata was
regulated by the Civil Procedure Codé, Act VIII of 1859,
section 2,-which runs: ¢ The Civil Courts shall not take .

"cognizance of any suit brought on a cause of action
“which shall have been heard and determined by a -

Court of competent jurisdiction in a former suit between -

" the same parties or between parties under whom they

claim,” a series of decisions shows that the second,

' 1edempt10n suit by a usufructuary’ mortgaaee under

Bengal Regulatlon XV of 1793, section 10, would not be’

- "barred by a decree in a prior redemption suit between -
- the same parties which ‘did not put an end to the .
,mortgage debt, their Lordships of the Privy Council in-

Nawab Azimut Ali Khan v. Jowalm' Singh® observed
that the whole argument was based on a misconception

" of the nature and effect-of p decree of the 1st of August
" 1848. “ That decree, in fact, did nothing but dismiss A
" the then pendlng suit for redemption, on ‘theiground.

that the full and entire amount of the morbgage, money
had not been deposited (the sums tendered being. only
Rs. 26,400 and Rs. 400). According tq the course and

'plactlce ‘of the Court in India, the only point. to " be

determined in such a suit is whether the mortgage debt
has been fully satisfied after taking into account the

~ 'sum tendered or deposited; nor is the finding of any
‘particular amount as still due conclusive against the .
mortgagee in a subsequent suit.” That statement of

the practice of the Court was derived from Mussamart -
Motee Soonderee v. Maharanee. Indrajit Kowaree®

- where it was decided that in a suit to recover possession

of land in the possession of the mortgagee under a

. usufructualy mortgage,. the only question in 1ssue';

was.  whether the plaintiff was entltled to enter into "

m (1870) 13 Moo, I, A. 404 at p. 412 - @ (1862)1 Marsh 112
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'vposqessmn and that the ﬁndlng of the Judge that a

specific sum . was still due was not concluswe between :

“the parties, but might be disproved in another suit; and i

such. finding, therefore, was not the subject of appeal. .

In 1872 the decision in Mussamut Motee Soonderee s
. case® was dissented from by Sir Richard Couch and Mr.

Justme Ainslie in Baboo Kullyan Dass v. Babos Sheo
Nundun Pursad Singh®, in which the Chief Justice *
* said’: “ We are unable to corncur in ‘that view of the .

‘nature of a suit of this descr iption The suitis in reality,
-in ouropinion, asuit' between the mortgagor and mort-

gagee for an adjustment of the account between them.- ff ,
~upon taking the account, it appears that the mortgagee
~has been fully satisfied, the plaintiff, the mortgagor, is J
_ entitled to have back the property, and the Court would

make a de01ee for that purpose ; but we think that the

' .questlon in the suit is not simply whether the plaintiff.
isentitled to have the property back, and that the Court
- ‘being a Court of Hquity and acting upon the principle
that it is always the aim of a.Court of Equity to ﬁnally,
- determine as. far as ‘possible all quesmons concerning
the subject of the suit, the account should be’ taken up
to'the time of the decree, and the account SO taken,
 should be considered ,to be binding, and the parties
should not be at liberty, except under peculiar circums

stcmces, to- re-open it in another suit.”” In concludlng '

his judgment the Cliief Justiceicontinued : “Tg appears

to us, therefore, upon such evidence as-there is before

us that the defendant is entitled to be repaid the princi-.
pal sum ; but that no decree can be made declaring
. him to be entitled to any further sum. The decree of the’
lower Court will be altered by declaring that there is

- still due to the defendant the principal sum secured by *

" the mortgage, namely, Rs: 41,476-9-3, and that onpay-
ment of that the plamtlf‘f may redeem the property §

() (162) 1 Marsh 112. > .. @ (1872) 18 W. R.65 at pp. 66, 69,
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1918, ‘but if there is any delay i in mftkmg that payment, then
- the plaintiff would be liable to pay interest upon the.
v. ~~ money from this time, and in taking an account of - the -
PANDHARI- _ interest which inay be found due from him from the
- AT date of this decree, allowance will have to be made for
the revenue or profits of the estate which the defendant
‘may receive. The account must be considered as-settled
up to this time, and it will onlybe necessary, if the
plaintiff hereafter seeks to redeem the property, to -
‘take a further account of the interest on -the-one side
 and of the revenue on the. other In that way, so far
a8 is possible in the present suit, a decision is come to
 with regard, to the rights of the parties.” The. result -
would appear to be that the learned Chief Justice found
_ what was due up to the date of the decree, and settled’
the'mode in which account should be taken thereafter
' if the plaintifl thereafter sought again to redeem: the.
. property. But the ]udgment doés not suggest that
therecannot be a second suit for redemption’ if the

amount found due by the first decree is not paid.

- In Roy Dinkur Doyal v. Sheo Golam Singh®, in a

_ redemption suit filed by a usufructuary mortgagor for
‘redemption, or recovering:of possession, - the - Court -
considered what was the meamng of “ cause of ‘action.”
and “ heard and determined ” in sdction 2 of Act VIII
of"1859. The judgment says : “ What then was the cause

- of action Whlch was heard and determined between the -

_ present: partles in the f.ormer suit, and what is the -

* cause of action Whlbh isput forward by the plaintiffs
in this present suit, and which they ask to have-now
heard and determined. It seems to us plain that the

¢ prm!npal cause of suit is the relation which subsists .
~between the parties as mortgagor and mortgagee, and: .
‘the consequent right on the part of the mortgagor at
all. reasonable tlmes to ask for an account from the -

) , (1874) 22 W. B 172atp. 173, -
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“mortgagee. The suit is brought for 'ohe ‘purpose of
-obtaining an adJustment of accounts or adjudication of

- the state of the accounts- between the parties, and ‘for.

,such relief at the hands of the Court as -the plaintiff.

. ‘may be entitled to-upon that ‘adjustment or ‘adjudica-
tion of the accounts. .Now the former suit eﬁected an.. -
-adjustment. of accounts up to the date of 18th “April -

.-1868 .The substantial - -Cause - of action Wlthm the .

. mea.mng of section 2, Act VIII of 1859, -in the present .

_suit, that which the plaintiff desires to.-have heard and "

determined, is the state of accounts which has 'a'r‘is‘en
since the 18th April 1868,—obviously an entirely fresh
cause of action. The matter which the Court is asked

. in this suit to hear and determine, is a matter which.
has arisen and come into being since the matter of’the-

last suit-'was hedrd and determined. Ithasarisen since
the date of the decree of April 1868. And consequently

_ the section 2 of Act VIII of 1859 does not bar the Courts -
~ from entelbammg thls suit. It appears to us that it
" would be hard upon- the mortgagor if the 1Aw were -
“otherwise. The decree which was passed in April- 1868

was simply a declaration that at that time a certain ]
“sum of money was due from the mortgagor to the mort-
'gagee accompamed byadecretal order ; that upon that
sum. bemg paid -by- the mortgagor, he should have
possession of the.property delivered over to him. That
‘decree did not put an end to the relation of mortgagor

- and mortgagee “The Court did not in that suit pretend"
“to foreclose the plaintifs right of redeeming in the .
_event of his not paying the money then declared to be

“due. ... .and it would be hard upon him therefore

that his equity of redemptmn should nevertheless be |
indirectly foreclosed by the’ effect which the Subordi« -
" nate’ Judge has given to. sectmn 2, Act VIII of 1869,
 without any period of grace or any terms, bemg attached

to thls foreclosure

v
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- The only reported. case 1nvthe Indlan Law Reports,f
Calcutta Series, to which WE have been referred which

) o 'appeals to be inconsistent with the Bengal declsmns :
PANDHABI-"

above quoted is Siva Pershad Maity v. Nundo Lall Kar:

 Mahapatra® in which it was said at page. 142 : “Hven -
- if there is no order absolute, the. decree nisi directing
. thesale is in existence ;. and if the right. to redeem -be *
" still alive, it cahnot be enforced by a separate-suit...’
. We must hold that the 'suit is'not maintainable, and -

that the plaintiff’s proper course was to have the matter_
brought before the Court and dlsposed of under .

. sectlon 244 of the. Oode of 01V11 Procedure ”,

The apphcatlon of section 244 of the Code of- 1882 and:

. of section 47 of the present: Code to mortgage smts w111f'
be dlscussed later in this judgment.

in Dondh Bahadur Rai v. Tek: Namm‘Rm"’ the

" Court considered that the matter directly and substan-.
- tially in issue in the redemption suit there under consi-
_ deration within the meaning of section 13 of the Civil:
. Procedure Code of 1832 was not-the ex1stence of the
* plaintiff’s right to redeem on payment of the mortgage
~ money, but what the amount payable actually was. That )
~ matter was decided in a former suit adversely to, the
" defendant in the first Court, but the .appeal Court did

not decide it at all, but dismissed the suit on #dnother

, ground The Court held that section 13 of the'Code did

not bar a second suit for redemption, and referred in

. “support of its conclusion to the judgment of the Privy

- Council above quoted in Nawab Arzmut Al Khan V.
Jowahir Sm g®. ' :

- "Mhere was, howeve"r in fﬁe Alleliaba-d deciSioris up
to that date some conflict of. opmlon as to 'the right of
a mort gagor. Whose power of payment of: the amount -

0 (1890) 18 Cal. 139.. e (1899) a1 Al 251
® (1870) I3 Moo: L. A. 104 at p. 412,
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found due in the mortgage smt was. barred by limi-

_ tation to file a second redemption suit, and curiously

~enough the conflict of decisions was considered by a -
- Full Bench in Allahabad and decided in. accmdance -

“with the line of cases in Madras already referred to
- shortly before a Full Bench in Madras had considered

. those Madras cases and came to the conclusion. .that:

. they were wrongly decided and should be- overruled :

see. Sita Ram v. Madho Lal® . In that case the
plamtlﬁfs br ought a suit for redemption ofa usufructuary
" mortgage and obtained a decre for redemption, éondi-
tioned on their .paying’a certain sum within a _time
‘specified in the decree. This decrée, however, instead

of going on to direct that in default of payment on due -

- date, the property should be sold, directed that if .pay-
ment was not made within the time fixed, the judg-
- ment should be deemed to be non-existent. The plaint-
- iffs did not pay the decretal amount within the time
‘fixed, but some years afterwards brought a second suit
for: redemptlon It was held that the suit was not
under the c1rcumsbances barred, either by reason of
~ anything contained in the Transfer of Property Act .of
" 1882, or by section 13 or seetlon 244 of the Ccde of
O1v11 Procedure e
- 011 'the ether hand the Madras High Court in Veda-
puratti v. Vallabha Valiya Raja®, where in' a
previous suit for redemptlon ofa usufructuary mortgage
- the decree did not pr0v1de for fmeclosure of the plaint-
iffs right to redeem in default of payment within the
“time fixed in the decree, but contained .a direction for
sale in default of payment, and the mortfmgor had not
" yedeemed, while the defendant had not applied for an
order absolute for sale, it was held that a subsequent
suib was not mamtamable for the redemptmn of the

m (1901) 24 AlL 44 ROEIE (z) (1902) 25 Mad. 300.
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| same. mmtorage The Ohlef Justice held that wlthough

¥

“the right to redeem still*subsisted the. remedy was .

barred by operation of the rule of law.embodisd in

section 13 of the Code of Civil Procedure. He said: “the -

- Legislature has laid down what is ‘the matter in issud’ "

in a redemption suit. In order to succeed the mort--

- gagor has to show that he is entitled to a decree 01‘(191-
“ing that if he pays Off the mortgage debt in pursuance '
~ of the order of the Court, the mortgagee shall re-trans~
- fer the property and if necessary. put him in possession.
. The matter in issue is—aye or- no—is the mortgagor'
- entitled to the decree which, if he succeeds, the Court i is
"’ ,requlred by sectlon 92 - to make ?” “With all respect, it

appears to me, that this is not the matter in issue in a

- redemption suit. The question propounded by the

learned Chief Justice “Is the mortgagor entitled-to the

question is how much must be paid by the mortgagor

‘decree which, if he succeeds, the Court is required by -
- gection-92 to make?” can only be answered in . the
. affirmative, for it is prescmbed by law that the Coart
*shall make such a decree. “The substantial matter in -
~ issue in a redemption suit is'not the existence of the
‘mortgage, for the filing of the suit is in itself ax admis-
- sion *of the mortgage - and of the original mortgage -
‘debt see Marshall v. Shrewsburyﬂ) *The substantial

', “.to the: mmtgagee in order to entitle him to recover"
“?'_possesswn and a*reconveyance of the property in . cases
" where the title has_been transferred. This v1eW is
supported by the decisions in Nawab Azimut Ah

Khan. v. Jowalm Sing®, Baboo Kull yan Dass v.
‘Baboo Sheo Nundun Purshad. Sm ghe, .Ro Y Dmkur"

+

- o (1875) L. R, 100k 250, (1872) i8 W. B 65.

@ (1870) 13" Moo. I, A. 404, ) (1874) 22 W. R. 172..
_ ® (1899) 21 All 261. P

" Doyal v. Sheo Golam. Singh®, Dondh Bahadur Rai
- v. Tek Namm Ra&(‘), and the Allahabad . Full Bench
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?]case of Sita Ram v, Madho Lat‘l) It is:to be obselved'

that the Chief Justiee of Madras dld not base his decmon

upon \the provisions. of section 244, for he had on'the .-

_same day delivered judgment in another Full Bench

‘case,—see Mallskarjunadu Setti v. ngamw ¢ Pan-
Fulu®. Holding that an order passed upon an applica-
' tion made tnder section 89 of the Transfer of Ploperty. .
Act wis not an order made in ploceethng in execution.- -

~Bir Bhashyam Alyangar however, in*Vedapuratti v.

' Vallabha Valiga Raja®, held that the right of a
mortgagor to file *a second redemption suit was batred
Dby the provisions of sectlon 244 of the: Code of Civil

‘Procedure inasmnch as apphca’olons under sectlonq 89
and 93 were apphcatmns in executlon

The questlon Whether apphcatmns for absolute orders

1n mortgage suits after decree nis¢ are. applications in
: executlon has now beerr settled. by the provision that

'the mortgafror or mortgagee, as the case may be ‘must .
apply not for an order absolute in his favour but for a.
'decree absolute,*~see Order XXXIV, Rules 5 and 8 of

“the 01v11 Procedure Code of 1908. The- reason of the

change is thus described by Sir Lawrence Jenkins in.
" Amlook Chand Parraclkv. Sarat Chunder Mulkerjee®:-
. “One obje(,t in view when the present Code was passed.

“was to end, as far as possible, the conflict of deCI%ODS
. which embarrassed the Courts, and among ‘those con-

flicting demsmns were those Whlch dealt with two'

- points :—Iirst, Whether an fxpphcatmn for an order
> under section 89 of the Transfer of Ploperty Aet ‘was

an fxpphcatmn in execution or not; and, Secondly Y, .

whether, if it was nbt an '1pphcat1011 in exécution,
Articlé 181 constltutedabar on, the ground that the
. apphcatlon was one not contemplated by the. Code of

. Civil Procedure. And so 1t is now prowdedﬂhat the -

@ (1901) 24 AL, 44, ,, _" w8 (1902) 25 Mad. 300.
@ (1902) 25 Mad. 244, - ) (1911) 88 Cil. 913 at p. 921,
ILR 4—10 - ' ' o
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apphcwtmn Wh1ch follows a prehmmary decree for sale, ,

is not for an order for sale “but for a decree f01 sale. -

And with the same end in view the provisions as to

* mortgage suits have been removed from the Transfer of

*

Propeity Act to the Civil Procedure Code, so that it is
1o longer possible to contend that these applications are -

~ not under the provmlons of the Civil Procedure Code. W

_ It-follows; therefore, that the mor tgagm is not 11m1ted'

* in his remedy by the terms of section 47 of the @ivil
. Procedure Code which has taken the place of section 244
[ in the Code of 1882. If, then, it can be shown that the
. . mortgagor in his second suit raises in issue a substan— ’
: tially different matter to.that decided in the first suit,

_ such, for example, as the amount payable by 111m at the -

date of the second suit,as distinct from that- payable at
the date of the firdt suit, such second suit would be main-~
tainable. - In this connection reference may be made to,

: Nasmi—ullahv Mujib-ullah®, a case of a second partl-":

tion-suit, where Sir John Edge dehvelmg the judgment of
the Court said : “ We have no doubt that if the plaintiff .
had.drawn his plaint allegmg the decree of -1860, and -

. \showing how he and the defendants were bound by it,

- that is, that they were representatives of the partiesto *

it, and alleging that the state of things of- 1860. conti-
nued up to.the present and aIIeglng that the defendants -
or some of them,resisted his, “right of partition, and -
asked for a declavation of his right to partition, that

“would be a claim to which even this Subordinate Judge

would not have apphed section 13 of the Code of Civil .

" Procedure. The present claim is Jn effect such a claim

as I have referred to, although not so in form.” ,
A second 1edempt10n suit must recognise the bmdmg .

~ effect of the previous redemption decree nisi in so far
- asit settles the accounts up to the date of that decree,

and the duty of the Court in " the second sult Would be
’ - O (1891) 13 All 309 atp 314, *



- has applied to be made absolute, can, after the execution
_of that decree is time-barr ed, bring a freshsuitinredemp-
‘tion. In equity as long as the relationship of mortgagor -

3
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hmlted to the aseertamment of the amount due at the -
date of the second siiit or decree and to give such conse- .

-_quential relief as the law. permits. There is réason to

beheve that the ‘suit in which this reference was made :

- and the. prevmus redemption suit filed by the plamtlﬁ‘

* fell under the pI‘OVl,‘SlOIlS of the Dekkhan Agriculturists’

_ Relief Act:” Whetheél that be so or not, the reasoning

of this-judgment would be apphcable A suit for

1edempt10n under the Dékkhan Agncultumsbs Relief

. Act is substantially a suit to have an account taken in -
aecordance with the provisions of section 13, and a

decree for foreclosure is never passed in the,first in-*

_stance or until the mmtgagor has” had ample opportu-
hity of paying the sum found to be due. "But in suth

- cases section 47 of the Civil Procedure Code might affect
the plaintiff’s right of suit ag Ohapter XXXIV of th‘lt

Gode Would not be apphcable SR

MACLEOD J.:+—The quesmon refemed for the decl-.
s1on of the Full Bench is whether a mortgagor who .

has brought a suit for redemptlon and obtained a decree
ntst which neither. the mor tgagor nor the mortgagee

.and _mortgagee continues. the right to redeem exists,

That right is recognised’ by section 60 of the Tla,nsfer '_
. of Property Act and is said to exist at any time prov1d-

‘ed it has not been extinguished ‘by act of the parties
‘or by order of a Court. Itis admitted that in the case
- before us it has not been extinguished either by act of

‘the parties of by ordér of a Court.” The Pndian Legis- .

lature ‘has ‘deliberately reframed from enacting that

the failure of a mortgagor to pmy the amount found due
in a suit for redemption.should operate as a foreclosure.-
- It is now contended that the Court is bound to apply

" the prowsmm of e1ther sectlon 11 or section 47 of

1918.
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the-Civil Procedure Cods with the result that though. B

the mortgage is still in existence the same effect is

produced as if there had been-a foreclosure. Slttmg .

“herqasa Court of Eqmty, in my humble opinion, we
‘should endeavour as far as. the law allows us to oppose .
. this contention rather than devc;te our ingenuity to.
- finding some way whereby we may hold that the-law -

supports it. I have had the opportunity of 1ead1ng the
_'Judgment of the learned Chief Justice and I .agree-
“entirely Wlth the conclusions he has’ arrived at on a

review of the numerous conflicting decisions of other

* Indian High Courts. In this High Court there is no
direct decision’ on the point ‘since the Transfer of -
‘Property Act became applicable. I need only say with
all respect- that the reasoning of Aikman J. in Sita
'"Ram v. Madho Lal®™ appears to be far- sounder and
more in conformance with the principles of equity than -

that of the .Chief Justice in' Vedapuratti v. Vallabha. -

Valiya . Raja®. -Tt seefns to me.to make “little differ- -
- ence whether the decree nisi dlrects that if payment )
be not made Wlthm the tlme fixed the judgment should -
be deemed to be non-ex1stent or Whether the dectee
~has become dead by fallule by both parties to- _execute -
it thhm the time prescrlbed by the Indian L1m1tat1on4
Act. A decree nisi in a redemptlon suit does not brmg ‘
mbout a merger of the mortgage, it merely directs.that
if the amount due be paid within a fixed ‘time the

mortgagor can compel the mortgagee to return the

‘mortgaged property If the mortganor does not pay
. within the tinre fixed or within such further time as

the Court may allow, the mortgagee may apply f01 a’_.

, ,decree absolute f01 sale or foreclosure C .

: The right to redeem on payment ot‘ the amount. d_ue .
‘ab any tnne Whﬂe the mortgzrge is in e*{lstence, 1s a

Rl

mamn%Auu wama%Mmsw

i



- -

VOL. XLIL] . BOMBAY SERIES. 831

contmulng right and the only questlon 111 1ssue When‘.
the ass1stance of the Court - is invoked, 1s the amount T
- due at that timer It may be more or less than or even’,. ;

‘ the same as the amount found due in a- prévious suit,

- but, as far as I can see, that in'no way affects the 1eal‘~
‘issue which, can ‘never .be the same. We should, - it
" possible, try to avoid holding that sectlon 11 of the-
“Clivil Procedure Code bars the second suit instead ofx
- endeavouring to force it . within - the section, whlle,

- once the decreée is dead section 47 cannot be apphed

No attentlon need be pald t0 the appec}l ad miseri z-
. cordiam in favour of the 1n01trragee that he should not
be liable to be harassed by successive suits for redemp-#

" tion by the mortgagor. The .mortgagor in the first -

. place pays all the costs of litigation, all that the: mort-
- gageeis concerned with.is to see that a correct decision
is'arrived at as regards the amount due. - If he does not

~ choose to exercise the right given fo him, if the amount_ "
" due is not pald to apply for a demee absolute, then one -

- can only infer that it suits him to keep the mortgage

alive, and as 1ong as the moxtgage remains ahve it is.
~ the duty of the Court to see that no obstacle is placed

" in the way of the ‘mortgagor’s right to redeem except
What is provided by. the Acts of the Leglslature w

SHAH J.:—The questlon 1eferred to,us is Whether

"'montgagor, who has brought a suit for redemptlon and -
‘obtained a decree nist; which neither the mortgagor

_ nor the mortgagee has appli'ed to. be made- absolute,
- cam, after the execution of ‘that decree is tlme-baned
bring a fresh suit f01 redemptlon :

.

In my opinion the - answer to the questlon in the -

) form stated above must depend upon the terms of the
_ decree nisi and the facts and circumstances of . each
~ case. .I would say, however, that ordinarily in the

~case of a properly framed decree nisi for redemption,

- 1018,
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in which the subsequent proceedmgs are by Way of*
execution of that decree, and the execution whereof . is
time-barred,.no fresh redempmon suit would 1ie.

Ishall state my: reasons for the answer “to- the
question referred to us dealing first with the statutory -
provisions bearmg on this'question and then with the

- réported cases. I may state generally that the reported .

- .

cases show that this pointthas struck different Judges
in different ways. My conclusion is indicated .in the.

-answer which I have formulated after a careful consi-

deration of the conflicting rulings on the point and the

.eonﬂlctmg reasons subgested by the statutory provi-
swns - -

Al redemptlon decrees under the Dekkhan Agrlcultur '
ists’ Relief Act and under section 92 of the Transfer of

*Property Act -can "be -executed and the subsequent

proceedings by e1thpr party aré by way of execution
of such decrees. For the present I leave out of consi-
deration prelimix'rziry decrees in redemption suits under

Order XXXIV, Rule 7, and subsequent proceedings:

for. final decrees under Rule 8 of the same Order. As’

these proceedings may mnot be in execution' of the
preliminary decrees, the question referred to 1is would”
not cover such cases. The question relates to a- decree
nist capable of execu’mon and.the execution whereof is -
tlme-barred "I'shall deal with this point separately

It has been held . thab proceedings for' an order

absolute under section 93 of the Transfer of Property.

- Act would be by way of execution of the redemption

decree passed in -accordance with the provisions of -

“section 92.. Whatever doubt. may have existed on, the

point ab 6ne time, it is now clear from the decisions of |

‘the Judicial Committee of the Privy Council in' Abdu!

Mcmd v. Jawahir Lal®, Batulc Nath v. Munni. Dez"’

M (1914) 36 All, 350 o @ (1914)L R. 411 A 104
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and Munna Lal Parruck v. Samt C’hzmder Muker;aﬂ)
that the.further proeeedmgb are in execution of the
decree nisi. Thus after a decree nist is paSSed in a
redemptlon suit the further - rights of the parties as
determined must be given effect to in execution accords

“ing to the terms of the decree and. 1ot by ‘a separate

- suit. It would be contrary fo the provisions of section 47

~ of the Code to entertain a‘ second suit for redemption

.in which substantlally the same relief as that allowed .
in the first suit could be given, and which could be.
and ought to be secured by executmg the decree nisi 111
the first suit. o R

" The provisions of sectlon 11 of the Code Would Ol‘dl-

‘narily bar a second suit for , redemptlon of the
. mortgage, which forms the subject matter of* the
L decree nisi in the first suit, if the conditions laid down’
in the section are satisfied. Treating the questions
.-relating to the mortgage to have been heard and decid-
* ed when the decree nisi for redemp’uon is passed, the .
" subsequent suit in relation to the same mortgage would
be a suit in respect. of the same matter. within ' the
_ meaning of section 11 of the Code. Ido not think -

" ‘that the circumstance that it is possible for the mort-
“gagorto claim fur#her accounts with reference to the.

period after the decree nisi can make any difference.

In a properly framed decree’ nist dfor redemption where
' the mortgagee remains in. possession after the decree, :

it is always possible to provide for the subsequent
profits received by the mortgagee to be taken -into
account. As to the decrees under the Dekkhan Agricul-
turists’ Relief Act, section 15B, sub-sectlon D,
. expressly provides that the Court can give directions,

“where the mortgagee -is. in. possessmn, as to the .

appropriation of the pr oﬁtsand accounting therefor, as it
- thinks fit.” The subsequent suit.on the same mdrtgage
‘ W (1914) L. R, 42 1. A. 88, ‘

1918.
—— e
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i-'191'8 ' WOuld substantlally 1e1ate to the same matter ‘and
. the fact of the mortgagor being able to claim accounts
for.the perlod between the decree nisi-and the date of
,]-)A;}X?ﬁ% the second suit cannot change the matter. It is.in~
: " .. Substance:a suit for “the redemption of the same: inort-
“gage with “this diffefence *that- the period for taking
“accounts is- extended ‘to the” date of the second suit;
~ The Dekkhan Agriculfurists’ Relief Act in'my opinion,
contemplates only one’ 1edempt10n snit in respect of a
‘moitgage and the taking of accounts under section 13
. only’ once. ~If in the second suit the decree 7247 is to be -
talen as.the startmg pomt for taking accounts, and.the -
- further qccount is .to he taken with reference to - the‘
subsequent penod in effect it becomes a suit based on
“the decree nis: and would relate to what could be and
~ ghould be determmed in -execution of the decree msz '
Viewed in this hght the suit cannot be mamtalned as
pomted out".in thecase of Hari Rayji OInphmkar'v
v Shapumz .HOT"h’LUS_]?, @ and. therefore the’ plajntiff -
"has necessamly* to fall back upon the mortgage: .On
“the whole I'think iti is clear that ordinarily the matter
“in the second redemptlon suit based on the original”
mortgage would. be the same as that directly and -
substantrally 111 issue in the ﬁ1s§ suit between: the
same pa1t1es W1t111n the meamng of ‘section 11 of
the Gode - -

RAMJI

T is urged however, that unlese thiere, is. an order .
absolute either under se,etlon 93 of the Transfer of
Property Act or a- final decree | under ‘Rule 8 of
Order XKXIV the mortgage debt cannot be deemed
to be dlschal ged, that the relationship of the mortgagor .
and mortdaoee continnes and that,therefore the mort-
gagor has the right ‘to file a second redemption suit. It
is also urged that unless there is an. ‘order absolute there
sno order of the Court - extmgulshmg the mortgage":~

XU (1886) L'R. 13 L A. 66..
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contemplated by section 60 of the Tlansfel of Property -

“Act and that :the monrtgagor’s right* of redemption
subsmts It . contended -that a right safe-

‘guar ded by such shatutory provisions becomes illusory
if no second suit for redemption is”permitted. . These

are weighty cons,lderatlonsﬂand do create some. diffi-
culty in the way accepting the conclusion that mno

‘second suit for redemption can lie where there is a

".decree nisi and where its execution is time-barred.

- to these provisions, I have come to-the conclugion that A

These considerations have led to much diversity of
]udl(:la]. oplmon After- g1v1ng my best consideration

. withoft reference to any second suit, these : prov1S1ons

have ample scope ‘and justification with reference to -
‘ the first suit.” Section 60 provides for the substanmve,

rlght of the mortgagor and is not . dlrectly concerned

- with the procedure. » Sections 92 and 93 of the Trans- .
- fer of Property Act and Rules 7 and'8,0f Order XXXIV
'of" the Code provide what the decree nisi or the preli-

" minary decree shall contain, and safe-guald the rights”

~of the parties by giving the Oourt power to extend the
~ time and by providing that the debt shall be deemed

¢

~ natural and plain sense. cannot be interpreted as -

' to be discharged when an order for sale or foreclosure

is.made. On the whole I am of op1n1on that they
~contemplate only one suit for redemption, and in their

~ indicating the possibility of ‘more ~ redemption suits

than one in 1espect of the same mortgage The power

to enlarge time involves thé possibility of the Courb‘
. refusing to- extend the time for payment in proper
cases ; and there would. be no meaning in the Court.

.refusing to extend the time, if 1mmed1ately after such
refusal . the- mortgagor could file a second suit for
" vedemption before any order for sale is made. Thesé
- clauses, however, do not in terms 'provide for  orge

) redemptlon suit only and may be consistent with the

~ILR 4:—-11

- 1918,
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. .,
: '1918. - ‘right of the mortoagm to ﬁle afresh redemption sult
‘Tam clearly of opinion, however, tHat like all othier
suits the second Tredemption suit would be sub]ect t0.
PANDHARI— - the provisions . of sections 1l and 47 of the Code. .I -
NA,TH " think that the scheme and the provisions' of the Code
are generally speaking .against the maintenance’. of a .
second suit for redemption where there is a proper .
de01ee nist for redemptlon and Where its executlon is
barred by limitation..

RAMJI £

As to the prehmlnary decrees unde1 Rule 7 and the ,
final decrees under Rule 8 of Order XXXIV it is sug-' ,
gested that the 1ntermed1ate proceedings are not in’,
‘execution, and that until a final decree is passed under
Rule 8 there is strictly speaking no decree for executlon
No doubt as pomted out by Sir Lawrence Jenkins C. J..
in Am/ook Chand Parrack v. Sarat Chun der Mulcer- :
"jee® the Code contemplates a final decree ' and not an

- order absolute for* sale as prov1ded in the. Transfer of .
Property Act. It is not necessary to deal with this -
) aspect of the point atb any length. - .In the first place
- 'we are not concerned with such a decree in this case: -
Secondly, even if thé. preliminary decree nnder
Rule 7 is not to be tréated as a decree capable of execu-.
‘tion before a final decree is made, it®vill only- have the
, effect of removmg the bar, which section 47 of the Code
_ mlght‘ otherwise creéate, when a second suit is brought
after the preliminary decree in’ case no ﬁnal decree’ can .
" be made owing to 1apse of time, and in case a ﬁnal
" decree is not made in fact on the ground of limitation -
. or on any other ground. . The prehmmary decree may,,
however, operate as ‘res 7udlcam in all proper cases. -
"And lastly, it is by no means clear that where. a party.
" has obtained a prehmlnaly decree he is not bound to
follow 1t up Wlth takmg p10pe1 steps for 8 ﬁnal decree, \

- _(1911) 38 Cal.-913 at pp. 921, 922, -

-
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Cif he wants o have the bensfit of the ad]udlcatlon Tt

i apoint to be considered Whether it is open to a

" party to-start a redemptlon suit and carry it up to the
- stage of a preliminary decree and leave it there without
- jeopardising his right to file a " fresh suit in respect. of
the same mortgage. = As these points ‘in relation to the
" preliminary and final decrees have not been argued and .
as the question does-not  strictly arlse in the- present

- case, .I do not desire to express any definite opinion
- on the question whethera second redemption suit can ..

- be brought, where the party has- already obtained a
preliminary decree . and there has been no final decree
' 111 the case. g »

R AsA to the reportefl» cases, T desire to point out -that
much of the apparent conflict disappears when due

" 'rerrard is had: to the terms of the decree in each caseand =

the decision is read with reference, thereto, . The Full

~ Bench decision in. Vedapuratti v. Vallabha Valiya

Rajam ig against ‘the view that a-second suit can lie,
“‘and the - terms of the fir st deéree in that case resemble
f very closely the terms of the decree nisi in the p1esent
- case. In the earlier Madras cases, there were no ' proper
redemptlon declees as contemplated by sectlon 92 of-
the Transfer of Property Act, and in ahy case it is-
clear that the view how accepted by that Oourb is to be
found in the demsmn of the Full Bench

-In Allahabad no doubt thele has been some conﬁlct of
demsmns ‘Biit takmg the judgment in Sita Ram v.
- Madho Lal,® assupporting the opposite view, itis cleay
. that the demsmn relates-to a prior decree the terms. of

which were of an unusual -character. " The learned
Judges in that case were not deahng with a decree nisi -

- under section 92 of the Transfer of Ploperty Act., In
- that éase Knox, Acti_ng C..J., observed : “ I need Jhot

W(1902) 25 Mad. 800 () (1901) 24 AL, 44

- 1918.
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consider he1e What would’ be the result if, in the case’
under appealv'the decree “had bech .made - in stuct'«f‘
accordance with law and had ‘provided thaf the pro- .
perty was to bé- sold. This point does not arise.” It is -

'conceded by Banerji and Aikman JJ. in the1r 3udg-

ments that if the decreg nisi. pr0v1ded -for foreclosure
in the event of non—payment without any furtheér order

“under, eectlon 93-of the Transfer of Property Act, ‘the.

second 1edempt1on sult would be barred. No. doubt

jwhere the property is to be sold in the- event of non- :
payment, the learned Tudges hold ‘that the ught of -

redemption subsists until an 01der for sale . is made
under section 93 and that the- ‘mortgagor could enforce. -

‘that rlght in another - suit.. I fully recognise that the
fratw dec7dend1, in Sita Ram’s case is against my view.,

: Oomlng to the Oalcutta ‘High Court there is appfm-:v-

‘Tently “a conflict between Roy  Dinkur Doyal v.

Sheo Goliim Singh- and Swa Pers?md Maity. v

-Nundo Lall Kar Mahapatra @ - The former caseff

favours the view that a second suit ean ~lie.® But if-
the decision be read with reference t0 the terms of the
prior decree itis clear.that as a decision it is. not ¢
clearly against the “applicability of  section 11 of. the -
Code to the second suit.- The learned J udges pmﬁt out

“that the. decreo did not’ pretend to’ foreclpse the -

pla,mtlff’s right pf redeeming in the event of his.-
‘not paying the money then,decreed to be- due They
doubted «whether the . civil Courts had - jurisdiction
10 foreclose in that ‘way the mortgaaors right -
to redeem, so long as his right of suit was not
barred by t the Statate of leltatlon There - ¢an be.no
.doubt of the ‘Court’s power, e1ther under the Dekkhan

: Agmculturlets Relief Act or the provisions - of. the .

Transfer of Property Act or the Code of 01v11 Proce-:
duge, to . pass. a decree ad]udlcatmg once for all .

 (1874) 22 W. F. 172. @ (1890) 18 Cal. 139 at p, 142



VOL. XLITL]  BOMBAY SERIES. 365

’the rights of the pfutles to be secured by execut-
ing the demee 1%si or by plocee_dmg to ‘obtain a
_ final decree and then executing it. In this cage the
learned Judges did not consider the effect of section 11

‘of Act XXIIT of 1861, which Would comespond"l

: to section 47 of the present GOde

, In the lattel case the 0p1n1011 is explessed by/.
1Macpherson and Banerjee JJ. that “ even if there is no

order absolute, the decree nisi d1rect1ng the sale is in -
__'\emstence ‘and 'if the right to redéem be still ahve, it -

_ cannot be enforced by a separate suit.”

. The case of Babod Kullyan Dass v. Baboo ;S‘heo
- Nundun Purshad Singh® does not touch the present

point; and the obselvatlons in that case, as I read them, .
. _show tTat it is desirable to determine finally all -

' “,'quesmom concelmnﬂ the mortgage in the sgme qmt
- No doubt the possﬂmhty of another suit is recogmsed

,'f k In Gan Savam‘_Bal Savant . ‘Nam Jom Dhond'
" Savant,® it ~was held that a second suit for
. iedenlpmon Would not* lie.. This was * pfior- to
*. the  Transfer of Property Act; and among the
- reported .cases of tlns Court I have not been
.-able” tp find any-case, in- which a second. suit. for
‘redemption has been allowed where the first- decree
“‘was passed in the mortgagor’s suit for redemption.
" The Full Bench decisions in Rauvji Shivram Joshi. v.

‘Kaluram @ and ZTani Bagwan v. Hari® are .

fairly illustrative of the necessity of looking to
the terms of the decree. In both these cases the
prior decree was obtalned Dby the~ mortgagee and the
right to redeem was held to be reserved under the
~terms of the decree. I do not conmder 1t necessary to

\ o, (187é)18 W. R. 65. - @ (1873)12 ‘Bom. H.C. B. 160,
"7 @ (1883)7 Bow. 467. © @ (1887) P. J. 316 8. C. - p16 Bom
T 659 (n.) F.B. -
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refer to the other Bombay cases mentioned in these
judgments or in the arguments before us.. I do not
think that any of these cases except the case Rama v.
Bhagchand @ is inconsistent with my view. S
. The ratiogdecidehdi i Bama v. Bhagchm& is
inconsistent with my view, though Ido not .think
that if the decision be taken with reference to the facts
of the case, it can be properly said to be 1ncon51stent

' leth it. .

~

As regards the ]udgment of the Puvy Gouncﬂ 111_
Nawab Azimut Al Khan v. Jowahir Sing®, T do
not thmk, that the judgment of their Lordships touches
the present point.. The objections raised and consi-
dered in that case have been set forth at p. 410 of the
report and there was no point there that the second
suit was'not maintainable. The nature of the decree:
ifthe first su1b made such a contentlon pmcblcally‘

~ impossible., “That decree, in fact, did nothing. but

~dismiss the " then pending ‘suit.for redemption, on the.
ground that the full and eptire amount of the mort-
gage money had not been d(.pOSlted ” as pointed out by
then Lordships of the Privy Council=at p. 412. T need.
not quote the further observations with reference to
the nature and effect of the decree which theli* Lord-

. ships had to - consider in. that case. I think the case .

cannotbe properly treated as a precedent for allowing

- a second suit for 1edempt10n where the mortgagor -

has obtamed a proper decree for redemption capable of
executlon : '

- The case of Ham Rowﬂ O’haplunkar V. ;S’hapurya
Hormu&z‘” has been already referred to. Their Lord-

".‘shlps do not express any opinion in ‘that case on the

question whether the plaintiff could fall back on thev,

_- @ (1914) 39 Bom. 4] - ) (1870) 13 Moo. L A. 404 at p. 412,
9(1886). L. R. 13 L A. 66.
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. omgmal mortgage ‘and no ass1stance can be demved

from that case in answermg Lbhe questmn‘as to’ ,Whee\
~ther a subsequent redemption . suit on the same mort-
- gage may be barred by section 11 of the Code. But if in .

-‘thé subsequent suit the deeree'_is accepted, and the suit
'is practically based upon the decree coupled with the-

© subséquent events, I think, that it would be barred by -

* section 47 of the Code on the authority of Hari Rovf

: C’thlunkarv Shapurjz Hormusjim. The fact of the

relatmnshlp of mortgagor and mortgagee not. having
been extinguished would not besufficientto save the suit,.

‘as the right of the mortgagor in the subsequent suit -

. would be treated as a right to: execute the decree and
* not the right to sue for the redemption of a mortgage.

. With reference to this point, I may add a iord as
" to the case of Nasmt—ullah v. Mujib-ullah®. That was
" a case of partition and the learned J udges had to consit

' der. the effect of a previous .decree. But that wonld ‘

" not apply,in my opinion, to a subsequent redemption
suit where there is already a decree nisi for redemption
4 \‘cap‘mble of execution. Ifthe plaint in g subsequent

redemption suit were drawn up in the manne1 in which

the learned Judges in Nasrat-ullal’s case®isuggest the
* plaint in that case could have been drawn without laying
* it open to the defence based on section 13 of the Code, it
“seems to me that -the -plaintift in the redemption suib

would at once bring the case within the principle of

Hari Ravji Chilunkar’s case®, though he might be able

to get over the plea based on section 11 of the: present :

Code. - PP .

On the whole, therefore, I am of OPIIIIOD. that the
second redemption suit would ordmanly be open to
~ the objection based on either section 11 or section "47
- of the Code, But it must depend upon the actual terms
. (1886) L.R. 13 L A. 66. - - o (1891) 13 AlLL309.

1918.
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©:1918.  ‘of thedecreenisi and must be determined v‘_vith' reference’
— 'to the terms of the decreg and thefacts of the case.  The ,
RA”M‘H . point is by no means free from dlﬁ"lculty ; and "there 15"
Paxpmarit g clear conflict in the- decisfons bearing on the point, ‘
NATH: even when due allowance:is made for the facts of each -
particular.case. Personally"I should have been: glad to '
._hold that the second redemptlon suit would be always
maintainable, where the execution of the decree nisi
for sale of the property in the event of non—paymenb has
. been barred by limitation'; and where there has ‘been "
"no order absolute for the sale.of the property. My VleW
Would involve some hardshlp to the mortgagor.in some
. cases but I do not think that - any such cons1derat10n
can aﬁord a good ground for ignoring what I hold to be
the clear eﬂ'ect of sectlons 11 'md 47 of the Code.

* APPELTATE CIVIL,

Before Sir Ba.sil Seott, Kt C’hzef J'ustzce and Mr Justice. Jl[owlead

5

: Ay GERALDINE DUCKWORTH (OBIGI\‘AL PLAINTII‘I‘), APPELLAN;I‘ ,
1918, “e. GEORGE FRAI\CIS DUCKWORTH (ORIGI\AL DEI‘ENDAI\I‘) Rx«s—.

August 28, - PONDENT. ' ' ’

e _ Army At (St 44 t@ 45.Vic. c. 58), sections 145 and 190—-—Army (Amend-
o - ~ment) No. 2, Act 5 &6 Geo. V. c. 58, section -4—First Class. erant‘
Officer of the British- Army~—=Soldier— Decree for alimony and mamtenancé
—Order by Commander-in-Chief for payment of alimony and mamlenmzce-« .

- —Qiwil Court cannot attach . salary in execution of decree~—Civil Pr dcedure

Code (Act V of 1908), sections 4, 60 (2) (D), Order XXI, Rule 48— -

-y Repeal of section GO (2) ( b) by the Pepealmg and Amenckﬂg Aet
(X of 1914). . ) o

In a suit for dissolution of warriage the defendant who was "a I*nst Class
Warrant Officer of the British Army, was ordered topay permanent alimony .
*.- to his wife (plaintiff) and maintenance to his children by her. - Later, the Court

- . N N 4

Ty -

~, ° First Appeal No, 235 of 1917. .
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