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_of the 0r1m1na1 Procedure Gode must &n thls matter
‘;yleld, according to the Well-known rule, to the specml
: prowsmns of the Indian F Extrachtlon Act. '

a

Answers accordmgl J
"R.BR.

" APPE_LLATE. _QIViLi

"’, qume Sn Baszl Scott Kt., C’hzqf Justice and My, Justwe Sha/z

DWARKADAS "MOTILAL AND- OTHERS (ORIGINAL DEFE\DANTS Nos. 7,12, 33,
37 AND 38), APPELLANTS ». BAT JAKORE, wire OF MAGANLAL BHA-

GUBHAI (oRIGINAL PLAIN’I‘IFF), RESPONDENT L ».

v Heredatary Offfices Act (Bom det III of 1874 as amended by Bom.Act V. of

1886), section 2—Vatan—Inam—Jat or Personal Inam—Grant for madlite-
nance——Government Resolution declaring the Inam °helcl on service tenure—

Subsequent settlement with the Government whereby the property per manentlJ

: enfmnchz.sed as private property—Sanad——Constructzon ’ . -

. The property in suit was known as Vania Desai Vatan propelty It consist-

‘ ’ed of four villages Sureli, szol Padardi and Kasanpur in the Panch Mahals.
" I 1860, the Panch Mahals passed by a treaty from the Mahiaraja Scindhia of
Gwalior to the British Government. ‘which as a result of the mvestlgatlo_n into

the nature of the various hol'ding'é in tlhie territory ceded by Scindhia found that V
the four villages were held on be1v1ce tenure. -The Desais ‘presented petitions

to Government in 1879 and 1882 _and contended that their Inam was Jat or
personal Inun, granted for maintenance (Jivak Badal) and not held for ser vice.
. As a result of these petitions; the Government in a Resolution, dated the 8th

: May 1884 dbserved that the title asserted to the villages hardly brought them .

under the class of Hereditary Inam and arranged with the Desais for a two

" ann settlement to be caleulated ona fall asiessment of these villages. In1888,

Sanads were issued by Government to Vania Desais in 1espect of the villages’
Sureli- and Vinzol, reciting that. the villages: had been found to be held as
persoual Inam without the condition of service. In respect -of the_ otilgr two
villages Padardi and Kasanpur, the Sanads were not forthcoming but it appear-
“ed from the alienation register that the Sanads were issued i in respect of these
vﬂlages also and the register showed that the Inam lands in all these villages
. were permanently enfranchised as private property.” In 1913, the plaintiff as

the daughiter and reversionary heir of the last male holder pf the Inam. éged-.to
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' ’ 1_918. recover a fourth share in the Imm Iands and cash allowances | The defend-
— " ants contended that the plaintiff bemg a female was excluded by ‘the provisions
Dwargkapas - of Act V of 1886 fiom partlclpmng in mhentance as the property in smt was-

- MoTILAL " 4]l Vatan property.
S e :

 BAl "JARORE. Held that the plamtlﬂi was entltled to, succeed as the quahty of the Inam
- ' was Jat Inain. -The settlement of 1884 was a settlement in per petulty giving .

to the holders -full and complete rights of ownewlnp free from seivice and
~ subjéct only to the reserved quit-rent: e , e

. Bai Jadav'v. NarsilalW, distinguished.

~ FIBST appeal aoamst the demswn of M N Choks1,
. Additional First Class Subordinate Judge of Ahmedabad
- in 8uit No. 1024 of 1913. -

- This action was instituted by the plaintiff, a daughter
: of the 1ast- male hol der of the Inam—to recover a fourth.
. share of the Inam property in suit and cash allowances |
. and certain other lands.- The Subordlnate J udge decreed
“the suit-holding that the. Inam property was 'a personal
- Inam of the branch of the family to which the plaintiff’s
" father belonged and that the plaintiff was not, therefore,
debarred from claiming the same under sectlon 2 of

"~ the Bombay Act V of1886. - . I ’ '

The defendants appealed to the ngh Court. f,“? o

The facts of the case are suﬂimently stated in then‘

Lordshlps ]udgment L .
L - Coyagee, with - Gokuldas K Parelch and Cr’ N Thakor
for the appellants,

i

Jayakar, Wlth M. H. Mehta for the respondent

SCOTT C. J :—This is a suit by the plaintiff to obtam

"a declaration of her right to one-fourth shzue,ln the .
- ptoperty mentioned in the plaint which she alleges to
- be known as Vania Desai Vatan Property. It consists
of two v111ages and part of two others, also pasayata
}ignds,and cash allowances. The plaintiff is the daughter:

 ® (1900),25 Bom. 410.
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o

of one Lallu Namnjl Who dled in 1810 1eav1ng a widow .
;named Jadav who died on the 8th January 1912. - Thé

'plamtltf claims as a 1ever510ner of Lallu Namnp "The
family to which she belongs was entitled to Inam lands |
and other property’in the Panch Mahals. ' One. branch
of the family was entitled to property with which we

.are’not concerned. The other branch déscended from.
-one Valji Raghavji who is represented by Sunderji Valji -

and Kuvarji Valji each.of whom hadan eight annas share

‘in the Inam property of that branch. With Kuvarji’s |

- share we are not concerned. Sunderp s eight dnnagshare

" descended in equal moieties to Kasanji and Mulji.” We.
_are not concerned with Kasanji’s four annas share. Mulji.

“had four sons Raiji, Jawuhhal Naran]l and- Bapuji.
. Bapuji married Deokuvar who represented the collateral
. branch ‘of the Inamdar family, and. Bapu]lvand his
‘;_CIilldren have since then enjoyed the income-of the

Tnams‘appertaining to that branch, and for the purpose
-of this suit it may be taken that Bapuji did not partici- -

*pate with his brothers in the enjoyment of the four annas

- share descended from Mulji Sunderji. Mul;u sgrandson -

~ Jadhav Raiji havmg committed murder, his one anna

- ghare was assighed by the Government of the time to his .-

“-cousins Lalji Jagubliai and Naranji Mulji. Thus J agu-
- bhai’s -and Naranji’s families became entitled to Mulji’s

~ four annas share in equal shares. ‘The plaintiff claims

" not only a share of her father Lallu Namnp ‘but also a
share of her fath®’s cousin Nandlal Lalji, and thus makes
up her claim to one-fourth of the Inam property held by

‘Valji’s branch of the family. The chief defence is that .

the plaintiff being a female is excluded by the provisions
-of Act V of 1836 from participating in the inheritance,
- for the defendants contend that the property in suit is

- all Vatan property. The firstimportant question, there-.

~fore,-is as to the quality of the Inam, is it Jat Imm or

- Service Inam ? and, secondly, if it be held not to “be -

Sel'vme Inam, so bhat bhe plaintiff is ot barred by ‘the
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provmons ‘of the Act of 1886, is she entitled to anytlnnfr -
more than the two annas sha1e of her f‘tthel L‘tllu :
Naranji? : C-

'Although the Inams are sald to e 700 ye*us old no .
Sanad or original grant is for thcommb It is said that

- there were orig inal Sandds but that they were deétroyed

in a fire in Godhra.  Whether that allegation is true or
false, there are no copies of any alleged Sanads-forthcom-

ing unti] the year 1888. Intheyear 1860 the Panch Mahals

p:ﬁsed by treaty f om the Maharaja Scindhia of Gwahm

" to the British Govelnment and Major Buckle 1epresent-_

ing the Btitish Govelnment was charged with the duty ‘

Jof investigating the nature of the .various holdings in
.the territory so ceded. The result of his investigation -
_ was embodied in a report to Government in which he

reported thaf the four villages in which the pla1nt11fﬁ

- claims to be entitled to share were held on service tenure.
Government acted upon tlns rep01t for a conblderable ’
~ time. : SR -

In 1872 they made 1ules for the settlement of al1enated ,

‘lands and cash allowances in the" Panch Mahals, the )
: 'followlncr portions of the rules are relevant fr

%2, All lands held by. individuals as personal Inams :

: without the condition of service, the estimated value of

which has been allowed for in the exchange of territory

_ with His Highness Scindhia shall be continued heredit-
“arily to lmea.l male heirs in male descent of persons who
_Were in possession at the time of the cession of the Panch
. Mahals or of those whose names are found entered in
© the accounts or in any. authentic documents of His -

H1ghness Scindhia or in perpetuity as heritable and -
transfelable property on the payment of two annas quit

~ rent levied in Gujrat under Act VII of 1863.

“5,  All lands Hot fulfilling the conditions laid down
in Rules 1 to 4 but_claims to which inay have been
registered under tllei Notification of the 2211(1 ‘Decembe_r‘
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1865 may, unless the clalm appear to the Setthng Ofﬁcer 10180
to -be so entirely unfounded as to warrant resumption T
(m Whleh case an appeal W111 lie as- ‘hereinafter p1ov1ded), : Dﬂ‘gifﬁ &As .
“be- contlnued subject to the myment of a quit-rent’ of v,
> from one-fourth to one-half of the survey assessment BAI JAKORP _
“f in perpetmty as endowment property in the case of -
““those held in trust for 1e11g10us or chaufnble institutions .
~ and as heritable and transferable. plopelty in the case.
of those held as pe1sona1 Inams. . Provided that, lands
cla1med by Hereditary Dlstuct and Village Officers on
any other than service tenure shall be considered as held
“on th‘tt -tenure unless they are proved to be held on some . )
other tenme to the sa.tlsfactmn of the Setthng Oﬂicel
N : * - * ,~ * . “ * . * L

; “N B —The case- - of lands held by heledltfuy dgstrlct
oﬂicers shall be disposed of separ'xtely

“N B —Allovvances to he1ed1ta1y chstnct oﬁicers W111 |
be d1sposed of separately.” N '

The famlly to Whlch the partles to thls “suit belong ,
: Were known as Vania Desais; the term Desai iinplying a
heledltary servant of the Pargana or District. The. family -
- -were.offered in settlement undehthe rules the option of .
~ paying fourannas in the Rupee of assessmentin lieu of .
-service, that is, Government offered “ to relieve them of
', all . liability to perform servide*and to.resume 3 of
theu 'service allowances, land and. cash, leavmg them
the remaining £ 2 as private p10pe1 ty.” - The Desais
‘ dechned this offel and on the 9th- May. 1879 Govern-
. ment.by a Re_solutmn declared that service had been
- exacted from the Desais in the past, and that" Govern-
' ment required them: to perform in’ the future all the
‘work of the Katcheri.” This Résolution evoked a peti-
-tion from the Nagar and.Bania Desais of Godhra on .
'- ‘the 21st July 1879 in which they complained that -the -
four anna settlement Whlch lnd been offered to them "
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. 1918 was too heavy, that their Tnams’ were not; held for service
— and the only work that their ancestors had done.in the k
D&ﬁiﬁm _past was occasionally to advise the Scindhia’s Govern-
'I‘m I ment on which advice they received presents. .In reply-
: " tothis petition Government by a Resolution of the 14th
. November 1881 called upon the Desais either to accept
or definitely to decline the four anna settlement. -On the.
- 23kd January 1882, the Nagar and Bama Desais again
~presented a petition to Government and contended that
their Inam was Jat or personal Inam, granted for’ mam—
tenance (Jivak Badai) and not held for service. '

As a result of this petmon Government- entuely
' ‘Aalb_teled 1ts,att1tuc1.e towards the Desais. In a Resolution, -
- dated the 8th May 1884, it was announced that the .
Goverhment having reviewed ‘the whole of the corre-
spondence on the sub]ect of the Vatan emoluments of -
- the Desais of Godhla was inclined to reconsider the offer
‘of a non-service. settlément previously made to them.
: 'Govelnment understood that what the Desais asked for
was a two fmna settlement of the nine v111ages (five bemg,
Nagar and four Bania Desai villages) which were gr anted -
to them Jivak Badal to be calculated and. paid.at omnce-
on the full assessment of these villages and that they
. assented to a four anna settlement of their miscellaneous .
~ lands and cash allowances. Government observed
" that the tltle asserted to the nine villages hmdly brought
* them under the. class of Hereditary Inam, but on the
other hand doubts entertained as to the nature of the tit16
‘might pelhaps be admitted to be such as the summary
settlement was intended to remove. ~ The Comml.sqmnel
was directed to report:after- consult‘ttlon with" the-
. Collector the detailed arrangements of settlement on the
“terms which Govel nment was w1111ng to entel taln

On the 181;11 J anualy 1888, a Sanad was 1ssued by
Govemment to the Bama Deszus in 1espect of the v1llage
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of Sureh Whlch recubed that the village had been found

'jto be held as personal Inam Wlthout the condmon of

. ’,servme and that the holdel of ‘the v111age had ‘with a
',‘Vler to its being contmued as p11vate property agreed

A
1918. -

DwARKADAS
y Mormiuan _
A

- Bar Jazorg.

"to pay to Government a ﬁxed qu1t-1ent attwo annag'in .

*:the Rupee, and it“was the1eby declared that the v1llage

should be contlnued for ever by the British Govemment |

‘as the pllvate property-of the person ‘who should f10m

-

_tlme to time be its lawful holder on the . conditions.
'spemﬁed therein. On the 17th Mawh 1888 a Sanad was .

“issued to the Bania Desais in resPect of the v111age of
‘*szol purporting to be in accmdance with the rules

~of 1872, réciting that the Vlllage had been found to be -

held as personal Inam without thie condition of se1v1ce _

It Was in othe1 respects identical mutatis mutafldis in

terms with the  Sureli Sanad Sanads are not forth-

commg for the lands held by the Bania Desais in Padardi

and Kasanpur. Why such Sanads have not been pro-

duced has not been explained but that there was a Sanad
for Padardi granted a little. before the - Sureli Sanad

-appears from-the Alienation Register for 1887-88 kept -

-under the provisions of the rules under section 214 of

the Land Revenue Code. From that Register ‘(column 11) ‘
1t appears that the Inam lands in the v111ages of Pachldl .

Sureh and Vinzol were “permqnently -enfranchised as
pmvate property”. Under this complehenswe descrip-

tion the period of enjoyment which has to “be entered in..

column 11 is stated. - It is true, as. pointed out by the -

appellants’ counsel, ‘that column 4 which is reserved for

a descnptlon of.the’ ahenatlon Tas an entry of “Watan .

Inams” against Padardi, but-whatever may be the gr ound

-upon which this entry was made it cannot affect the -

© question 1ow under consider ation, for the fourth column
_seems tous to be ,coneemed with the origin of the
cession and not with the term and nature of the pregent

" enjoyment for the statement of Whlch the eleventh
2 e . T
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S in the following year as Vatan Inam. "Padardi for the

“years 1884-85,1885-86, 1886-87 was entered under servants
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' -column is p10v1ded __In the .-catalogue of Inams for

1884-83, Sureli was entered in the category of the sexr-
vants-of the Pargana. In the same catalogue "Vinzol in
1886-87 was entered under servants: of the Pargana and

of the Pargana and in 1883-89 as permanent Watan Inam. .
These entries may have been:in -supposed -compliance

- with the proviso to rule 5 of 1872." . The pasaite lands
- are also specified in the Alienation Register under the
‘villages to which they appertain-and in each case the
‘eleventh column describes them as “pelmmently enf1 an-
'cln%ed as private plopelty ' o

The v111age of Kasanpur is - not mentloned in the.
petition of the Desais to .Government, “but forms part
of the plamtlﬂ’s claim in this suit. On the 0the1 hand -
the' villages of N‘wsana and Dhandalpur are mentloned
in the petltlon as belonwmrr to the Bania Desals but
they are not included in this suit. Those v111c10‘es :
belonrred to Kalianji’s branch of ‘the famﬂ,y, and

_thexefOre Nandlal Lalji was not interested in them.

That is the explanation of their not bemg included in :

- the suit. Kasanpur was a village in which a four annas '
- share belonged to the famlly for many years, and in

1885-86-a further three annas were purchased by ‘the

~ Bania Desais. The v111arre appears- to stand on the
‘same footing as reﬂards the . quality of its tenure as the
~ other villages in’ question in the suit. ‘F01 it is men-
 tioned in the Alienation 'Registel as . permanently

enfranchlsed as private property” in the- same way as
the ‘villages of Padardi, Sureli and. Vinzol are men- ',
tioned, and the same Register mentions in the column

» relatmg to Sanads the date of the Sanad ‘issued in*
- respect of Kasanpur which-indicates that the settlement

of the tenure must have been come. to at the same time -
as the settlement relating to the other villages. -~ -
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The/ cash allowances undoubtedly fall under the

v'category of Desaigiri Haks or cash allowances granted
- to persons holding the title of Desai. It is not'surpris-
ing ‘that whatever the settlement arrived atin 1888,
-they should be described as “ emoluments of a Watan ”
in the Sanad of the 6th- of April 1888 ‘( Exhibit- '245)

Wh1cl1 recites that the holders of the Watan therem— )
- aiter set forth and held on service tenure had a,"‘l eed -to
“the annual deduction of four annas in the Rapee on the -

“cash emoluments on condltlon of enjoying the remain-
- der free from the obligation of service .and the enjoy-

ment of the such remainder being guaranteed to them ~

,\by Sanad. The Sanad then declares “the emoluments
‘of this Watan shall as now confirmed, be continued

by the British Govemment .in pelpotmby without -

-demand of service or any farhher deduction - therefrom

on that account and W1tl1out any obJectlon or question
on the part of Government as o title whether it shall
"have acer ued in virtue of 1nheubance adoptwn trans-‘-

fer or otherwise.”. :
‘ In the Reﬂlster of Nemnuks or. allowances “the

: ‘holdere of the allowances in' question are described as
- Watandars of the province and the nature of their-
ll)ropemy “ private pxoperby fmever sub]ect to four'

annas in the Rupee.”

~The manner in- Wluch the settlement lecorded in the

" Government Resolution of 1884 was worked out has

- now been stated. It was a settlement in perpfetuity

“giving to the holders-full and complete rights of owner-

~ghip free from service amxl subject only to the reserved

vqult-lent or deduction. =~ - I

~ In terms and in substance it conferled upon- “the -
~ Desais the whole of the Inam property subject as afores

said as their private property for ever with all incidents
_of 1nher1tance and al1enat1on attaching to other private

»propel ty

1918;,
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The Govemment Resolutlon of 1884 was before bub

‘the Sanads were granted after the passing of the Panch -
V. Mahalg Laws Act (Act V1L of 1885) and the Wa.tan Act f :
.Amendmenb Act A% of 1886 '

Thele can be no. doubt that Whatevel constmctlonf"
may be. placed upon certain prov1s10ns of the Watan _

Act relied - upon by the defendants, the Crown “Lands,
- Act, 1895, compels us to construe the Sanads of the Sureli-
and Vinzol lands’accordmg to their tenure,as confirm-

ing the villwee as the private property of ‘the holders

' sub;ect to payment of qult-rent and where this is :the

o conelusmn forced upon us by the only Sanads of ‘the-
- .lands in suit which have been produced it is dlfﬁcult"\
to come to a different conclusion ag to the nature of the-

" settlement-in so faras it.relates to the other villages.
" referred’ to in Government Resolution- of 1884 which -
‘ records the fact ‘of the. settlement. We have in’ this -

"~ case to decide a dlepute between the plaintiff and the "

defendants claumm(r as reversioners of Nandlal- and 3

_Lallu ‘a beneficial: interest in the Inams and Haks.

Govemment is not a palty, and nothing we now sayk
will -affect any contentions which ‘may hereafter- be

) 1alsed on behalf of Government. Wlthout pre;udwe to
.. any.. contention on the part of Government ‘we are

unable to come to any other conclusmn with legard to
Kaeanpul and the pasaita lands and the cash allowances -

“whicle were ‘confirmed in perpetuity subject to quit-1 entv

or deductlon of four annas in the Rupee according to-
‘the same settlement of 1884, At that settlement

the ¥Government - contention was ~abandoned - that-
the Desais held their vﬂlages otherwise® than for their.

maintenance without obhgatmn of service ‘and having"

- regard -to the- Dee'us contention in their pemtlons ofij_
1879 and 1882 the same result: must have’ been arrived
~at with regaxd to the pasaita lands and cash allowanceb
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,regardmo Whlch the’ quantum of qmt-rent or dcductlon ‘ _1’91'8.-.
was not in contloversy S - :
. ’ " Dwa RKADAS'
MotiLAL

‘ The defendants take up an att1tude /duectly opposed_‘_ e
- to that .of their predecessors, the petitioning Desais, -Ba1 JARoRE.
- at a time when they successfully contended that their . -~
* Inam lands and Haks were not held for servige but -
‘were their private property. In order to defeat the
plaintiff the: defendants rely -upon the terms of the
\“Watan Act-as interpreted in Bai Jadav v. Narsilal® -
contending that that decision shows that the property
in suit is and always has been held for service and must
.- be so held for the future and that for that reason the
'plamtlff as a female is. debarled from inheritance by :
' Act V.of 1886. - 2 \

Tﬁat decision however must not be apphed to a state
“of facts different - frorrg‘ those which were- before the
'Court -The actual point dec1ded is correctly statéd in

the first clause of the head—note “ A Vatan in Gujarat .
" does not cease to be. Vatan property as defined by
' section 4 of Bombay Act III of 1874, merely . because a
service commutation settlément has been - effected.
) Such 'a settlement does ‘not -change the nature of the
ploperty simply because service is not demanded.” -

)
-

In 1868 the services attached to a Watan were
. dlspensed with and a Sanad was issued in the followmg
- terms: “The Watan as now conﬁrmed shall be con-
tinued without demand of service or any objection or
- question on the part oI Government as to title to whom-
~ -goever shall from time to time be the lawful holder
‘thereof, but without affecting the rlghts and interests
of other parties.,” There was no dlspute as to existence
- of an hereditary office- for which services had been -
= exacted and the Watan ‘was confirmed and contmued

Q) (1900) 25 Bom 470 0t P 474
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1918, . The facts here are en’mrely d1fferent The existence
'.i)“}m'mmé at any time of an heredltary office held on service
- MoriLan - tenure was dlsputed and Govemment by the Resolu~’
: BA'1~3”AK0RE-.~ tion announcmg the settlement admitted that the
B . grants of the villages had ‘been made Jivak Badal
. which was the contention of the Desais as to all the

lands, and the cash allowances. The settlement was in’

fact arrived at -before the extension to the Panch

Mahals of the provisions of the Watan Act but such
‘settlements were confirmed by clause 2 of section.15

~of that Act assuming that the Watan Act.would apply.

We hold, therefore on the first question that the
property in suit W&S not Service Inam to Wluch the
Watan Act apphes. . ‘ '

[The judgment proceeded fufther with- the determma-.
“tion of plamtlff’s share and concluded.]
The plaintiff, therefore, has nlgt fully proved her case "
and her cLum as to 1} annas fails.

])ecree mocllﬁed
J G, R '

APPELLATE GIVIL.
* . TFULL BENCH.

Before Szr Basil Seott, Kt., Chief Justice, Mr, Jushce Macleod and »' .
! *Alr Jushce Shak. ’

1918. “t RAMJL varap BAPUJI PATIL (ORIGI\IAL *PLAINTIFF), APPFLLAVT L
PANDHARINATH varap RAVJI AND O:E*:is (ORIGINAL DEFENDAI\TS) '

August 28.
| Augus 8 RFSPONDENTS"‘

ﬂfartgage—-Smt Jor redemptzon-—-l)ecree visi—Failure to- apply to make the '
decree absolutc-—Executzorgune barred— Second suit for redemptwn, main- .
tainability of —Civil Procedure Code (Act { of 1908), sections 11, 47 -
and Order XXXIV Rules 7and 8—-Transfer of Property Act (IV of1882) ;
- section 60. . ’

’ Secold Appeal No. 15 o6 1917.
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