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1918. Crmunal P)oceduw C’ode (Act Vv of 1898), section 476-—-Revenue appeal
. J_ﬂ?} 3. ) hemdb y Assistant Collector—-Dnectmn fo prosecute a party fo the appeal-‘_‘,
‘ as well as a third person amplzcated in the offence though not a party, to the
appeal——’—Preliminarzj inquiry conducted in part by the Assistant Colleclor
s and completed by the Criminaly Izwesttgatwn Departnwnt-—-chchon to

prosecute need not be a part of the revénue appeal or @ts continuation.

Atcused No. 1,a Mamlatdfn lnvm“‘ decided a revenue  case brought by
" accused No. 2, an Inamdar, against his tenants to recover “rent, a-ppeals werg |
preferred from “the decision to the Assistant Collector. The appeals were._
decided on the 18th July 1916 by the Assistant Collector, who having suspect-
ed the genuineness of a Kabulayat produced in the case proceeded, on: the
. 28th July 1916, to call for an explanation of the Inamdar and on the 10th.
October 1916 obtained a report from the Mamlatdar, The Asmstaut Collector -
pclused the (,xplanatlon and the report, but as he cous]ducd the matter SO"IOUS :
and demanding further inquiry, he applied on the 7th March 1917, for assxstf -
“ance of the Criminal Investigation Department from the District Magistrate,
Thé assistance was given and inquiry made by the Police. On receipt of the’
report from the Police, the Assistant Collector passed, on the 2nd July 1917, -
- an order referring the matter for infuiry to the ncarest First Class -Magistrate -
under section 476 of the Criminal Procédure Code. - The Magistrate commltted\
. the aceused to the Sessious Couxt where on trial leld they were conv1cted
"and sentenced.® On appeal to the High Court, it was contended, (1) that even
if the offence was brought under'the notice in the judicial procecdings “of the

<

Assistant Collector as regards the Inamdar, it was not brought to his notice as °
regards the Mamlatdar ; (2) that the whole of the preliminary inquiry ouglt to
ha\e beeu made by the Assistaut Gollector and that he was functus officio ag:

>

# Crmuual Appeals Nos. 36 and 37 of 1918. - cot
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.soon as he 1mde lis reference to the sttuct Mam%tmte. and (3) that the
delay in proceeding under sectior 476 of the Criminal Ploccduxe Code was

fatal to the ]uusdxctxon of the Assistant Oollector to act under the section:— .

e Heltl ¢)) tlnt what was pmvulul Em in sectlon 476 of the. Cummal Pro-

" cedure Code was that. after making preliminary inquiry into any. offence -
blought to notlce the case might be seut-for inquiry to the nealest Maglstlate

“of the First Clags, that is to say, ‘it was the case which was to be sent and -
" not necessarily all the ‘offenders -who mmht be concemed in the commlssmn

of the offence’; = - Lot

-(2). that some 1nquuy at least havmo‘ been madc by the Assxstant Co]lector, '

he was not deprived of ]ulmdlctlon toact under the section by the mere fact that

* he took the. precaution of makmg a more careful and deliberate inquiry with -

_the ‘xssxstance of the Criminal Investigation Department, or by Lhe f'wt that Lo
apphed to the Dlstuct N[‘lglbtml(, for assistance ; 8

-'¢3) that thme was nothing in the wmdm*r of the scction to require that

ofﬁcels acting under 1t were bound. to make their inquiry cither in the actual -

© course “of the judicial pr occcdmws .or 80 shox}]) thm calter as to make it really
a contmuatlou of those procecdings. : ‘ s

T re Laluahnzzdas Laljz(l) followcd RO

Rahunadulla Suhib V. Emperor@®; Aiy _/aLannu Pillal v. lEmpm or(®); Bc g
Smgh v. Empe)m @ and Bahadur v. Eradaiullah Mallick®, du:sunted from

!

APPDALS from .,conthlons and sentences passcd by'

F X DeSouaa, Sessmns Judge o[ Satara.

- On the 81st J uly 1915 Patankar who was an Inamdar
of several villages in the Patan Taluka, filed an assist-
‘ance suit in the Court of the Mamlatdar of Patan
. (accused No. 1),. to recover ‘arrears . of rent from his
tenants. L o . P

The. M‘Lﬁl’ibdal‘ (aécused Nb. 1 )~ pa'Ssed ordersin the

; case in the matter of Savla Naikwadi - on the Gth
January 1916, in the matter of the Ohambhars on the 12th

J anuary 1916, and in the matter of Dnyanu on the 25th .

J anuary. 1916. These tenants appealed to the Assustant

@ (1907) 32 Bom. 184." " L <®(mo@32mm149
' w (1908) 31 Mad. 140.- DT - (®(1907) 34 Cal, 551
' RQ] (1910) 37 Cal. 642 at p. 649. ‘
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Collector who - allowed on the 18th July 1916 all the "

‘appeals with the exceptmn of the appeal pleferred by n
- Savla Nalkvvadl

.~ The Ass1stant Colleetor My Master havmg in the
~ course of heanng of the appeals suspected the genume-'. -
" mness of a Kabulayat (Exhibit 11) produced in the case

by the Inamdar (accused No. 2),-called upon _the Inam—,A ‘
dar to show catuse why ctiminal proceedings should

" not be instituted agamst him and recorded: his state- '

ment on the 19th July 1916. -Ten days later, he sent E
the papers down for further inquiry and report to. the:l
Mamlatdar, who made his report on the 10th October |

© 1916. - On the 7th March 1917, Mr. Master fgported the

‘case to the District Magistrate with a request that the -

.-matter should be entrusted to the Criminal Investlga-{"-
~ tion Department for investigation. A Deputy Superin-;

tendent of Police was deputed to make the investiga-

. t1on and he made a report after local inquiry to thejv"
~ effect that there was a prima facie case. of forgery as -
- regards the. K‘tbulay‘tt not only rlgaunst ‘the Inamdar'fl
. but against the Mamlatdar also. . . .

f e ~'*v

- Mr. Master next- called upon the Mamlatdzu to g1ve:~“

. his e*&planatlon as to the forgery. of Exhibit 11 and. also

of Exhibits 16 and 20 s and recorded his statement on‘_;
the 27th June 1917

Eventually, on the 2nd J uly 1917 Mr. Mastel passed :
ait order under sectmn 476 of the Criminal Procedure -
Code and sent the Mamlatdar i in custody to the nearest =
First Class Magistrate. The Inamdar accused, was
arrested later and placed before the Magistrate. A joint "
inquiry was. held-against both accused, who were com-

‘mitted to take their- trlal before the Sessions Oourt at

Satara., .
At the trial, celtam p1e11m1na1y ob]ectlons were?‘~

raised by the defence. It was contended, first, that-

the . Asmstant -Collector had no ]unsdmtlon under
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sectlon 416 of the Gummal Procedule Oode aoamst the

Mamlatdar as he was - neither a party nor a witness in-
. the ‘assistance suit but the judicial officer who, decided -

‘tit.' Secondly, it was urged that the long. delay interven-,

“ing between the decision of the appeals bys the Ass1stant'
Collector on the 18th July 1916 and the ordel under

" section 476 passed by him on the 2nd July 1917 vitiated
the latter order. Lastly, it was submitted that the

" Assistant Collector having - referred the matter to the
- District M“aglstrate he ‘was functus officio and had no_,_‘

further jurisdiction to take action under sectlon 476.-

*The learned Sesssions J udge overruled th¥se conten- .

‘tions and went on with. the trial. He found both- the
“accused, guilty. - The Mamlatdar was convicted of un
- offence under section 466 of the Indian Penal Code, and

also of an offence under section 219 of the Code. Tho

- sentence p‘xssed for the" ﬁret offence was rigorous

1mp11sonment for five years, Wlule that for ‘the second

) ollience was rigorous 1mpr1s0nn1ent for two years. - The

_Inamdar,accused No. 2, was convicted of (1) offence under .

-section 209 ;°(2) offence under sections: 219 and 109 ;
' ranl (3 offence tunder section 471 of the Indian Penal

- Code.. He was sentenced to rigorous imprisonment for -

" ‘one year each for each of the first™ two oﬂfencefs,
and for the third, he was ordered to suffer rigorous

1mpr1sonment for five years. All the sentences were

*ordered to run concurrently. -

The accused plefelred separate appeals to the High )

Court SR ‘

anmg, W1bh N V G’okhale, for the Mamlatda1
N G S. Rao for the Inamdar. ; -

o Velm/car WlthS S Patkar for the Crown

e

HAYWARD J ——These are two appeals agalnsb convic--
_tions recorded at a trial with assessors by the Sessions -

Judge of Satala, One appellant is the Inamdar of

1918: -
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' Pafan The ‘other appellant was the Mamlatdar of
‘Patan. The Inamdar has been convicted of l_1av1ng"
brought a false claim for renteagainst his tenants,

certain Chambhars, in the Revenue Court of the Mam'-

latdar: He has also been convicted of having used
ag genuine a - Kabulayat wluch had been ‘altered by
forgery for the purpose of estabhshmg his claim against .
~ those Chambhars in the procéedings in_the Revenue -
- Court. » He has also been convicted of h‘wmg abetted a -

_corrupt judgment which had been passed a(ralnst those -

Chambhars by the appellant Mamlatdar .in that Cou1t~ i
The convietions were concurred in by both the assessors -

v o . R . .
and he was sentenced to concurrent sentences which.

had the practical effect of sending him to prison for 5
five years’ rigorous’ imprisonment under sections 209, .
. 471, 219and 109 of the Indian Penal Code. The appell‘mt .

- Mamlatdar has been convicted of fo1geryam that* he .

_altered the statement as madé by the appellant Inamdar
on the first hearing of the Revenue case for the purpose
* of supporting the claim based.on the for ged Kabulayat

He has also been convicted of having delivered a
couupt ]udoment against the Chambhars in, those_,
- proceedings in hig Revenue Court. These convictions )
were concurred in by both the. assessors and he, Was}
sentenced to concurrent sentences which had. the‘ :
‘practical effect of sending him to rigorous 1mpusonment

for five years under sectlons 4(‘6 and 919 of the Indlam
Penal Code. . . S R

. The appellants raised a prelifinary objection to the .
tmal which was, however, overuléd by the Sessions
Judge They-have repeated that objection here. Their
_.objection is based on these facts. .The offences Whlch .
have been the subject of trial arose, as’ has already -
been indicated, out of judicial .proceedings in the-.
~ Revenue Court of the Mamlatdar. - There was an appeal

' ﬁom that decision on the Sth of March 1916 to the-

K 2
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Ass1sbant Collector and the demsmn ‘was, owmg to:; "
SllSplClO‘[lS rajsed in his mind By the condltmn of ‘the

fmged Kabulayat, reversed by him on the 18th of July

1916 as the appellate Reventie Court.. The Assistant
- DiNgar,

“'Collector in - consequence of the susplclons 'so- rajsed
proceeded on the 23th of July 1916, to call for the

explanatmn of the appellant Inamdar, and, accordingly, -

- onx the 10th of October 1916, a report on the matter was

f submitted to him by the appellant Mamlatdar. The

" Assistant Collect01 appears, after consideration of the
explanatlon and ‘the report, to have considered the
. matter - serious and demanding further .and closer

inquiry.~ He, accordmgly, on the 7th of_March 1917,

. applied for the assistance of the Criminal Investiga-
" tion Department from the District Magistrate. This
- agsistance was granted and on the -2nd of July 1917 a

fulkreport was submitted to him by the Deputy Super-:
“intendent of ‘Police.- ~After-consiglering all the matters )

'before h1m ‘he’then passed. an order referring the

“matter for inquiry to the nearest First Class Magistrate™

under section 476 of the Criminal Procedure Code.-
The: result was that the appellants were committed to -
take their trial before the Sessions Gourt of Satara. -

o The appellants upon these factg . urge in support of

: ‘thelr_ob]ectlon that even if the offence was brought
~+nder notice in the judicial proceeding of the Assistant -
*Collector as regards the appellant Inamdar, it. was not -

. vbrough’t to notice as regards the appelldnt -‘Mamlatdar.

_"It has further been urged that the whole of the preli-.
minary  inquiry ought to have been "madé* by the

Assistant Collector and that he was functus officio after

" having made - his refere_nce to the District Magistrate -
“and had no longer any jurisdiction-to pass an order’

under section 476.of the Criminal Procedure Code. It
" has also been urged that there was delay in proceedmg

: under that secmon and that thab delay was fatal to his’

ILR 44
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]urlsdlctlon in accordance with certain luhngs Wthh

" have been quoted before us. of the Madras and Oalcutta,

..

. WaMay -

DINRAR,

High Courts.

It seems to me, however that there is no substance
in apy of these arguments It-is to be noticed with -
regard to the first -argument that what is provided for
is that after making preliminary inquiry into any ,
offence brought to notice the case ‘may be sent for .
inquiry to thé nearest Magistrate of the First Class,

- that is to say, it is the case which is to be sent and not

necessarily all the offenders: who may be concerned in
the commission of the offence. The subsequeht clause

‘ providing the, sending of the. offender in custody is’

permissive and would, appear to me to refer only to *
such offender’ or offenders as might at that time be
known andsbe within the grasp of the enquiring ofﬁcer‘.»j
It seems to me, therefore, thaﬁq no solid objection can*be

taken to the jurisdiction on: the ground that‘the crimi-
nality of the appellant Mamlatdar was only discovered -

“#hfterwards in the course not of the judicial proceedlngs ’

in the revenue matter, but . m the, course of the
~prehm1nary 111qu1ry into the- suspected 'cri‘minal'
offence. . : B Lo o

- Nor does there seem.- to me to be any more substance
in the second argument that the whole inquiry should"

-have been made by the Assistant Collector. It is to be

. observed that the preliminary mqulry to be made is

only such mqulry as may be necessary .and it cannot -
bedenied in this case that seme inquiry at least was -
‘made by t‘he Assistant’ Collector himself. It does not,
therefore, appear to me to be a.defect which could

- deprive him of the jurisdiction that he took the precau-

tion of making a more careful ‘and deliberate inquiry

~ with the assistance of the Criminal Investigation-

Departmeny. It seems to. me that that was all he did

- and that his reference to the District Magistrate was
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-{merely to. that oﬂicer as the Executwe Gontroller of the "

‘ Pohce and not to him in his ]udlcml c‘zpamty as the.. -
Dlstnct Magistrate. It is difficult in any case to see-

‘how the reference to the District Magistrate could have

section 476 of the Criminal Plocedure Code

- With regard to the third a1gument as to delay 113 has

first to be observed that there was as a matter of fact no
undue or, unreasonmble delay. The Assistant Collector’s
decision in the revenue proceedings was passed on the
* 18th of July 1916 and heé took action within ten days

- on the 28th of July 1916 The rest of4the time was

‘occupied in the preliminary inquiry:and it cannot, in
my opmlon, be said to be unreasonable lookmg to ‘the
comphcdted_ nature of the case Whlch he had before him.
" But ‘this third argument, is supported- by “authority,
and that ‘authority. requires respectful consideration.
. It has been held in the case of Rahimadulla - Sahib v.

" E'mperor® that it. is essential to the. ]urlsdlctlon con-*

- ferred by the segtion that the ordér should be ‘made
_either at the end of the ]udl(ﬂal proceedmgs or g0 short-
- 1y thereafter that it may reasonably be said that the
order is part of those proceedings.” It was' appzuently
felt that the last sentence required some 'modification
', to make it clear and it was. accordmgly ‘held in tle
- later case of Azyakannu Pillai v. Emperor®. that the
. power . conferred.by the ‘section ought to be exercised
. either in the course of the judicial proceedings or at ity
conclusion or so shortly thereafter as to make it really
“the continuation of those judicial proceedings. These
two decisions were not unanimous. 'They were decisions

" by the Full Bench’of the Madras High. Cours. . They

"were, however, followed in the case of Begu Sth V.
kEmperor“) Ain wh1ch 1t was -held that- the power

R o (1908) 31 Mad. 140. @ (1908) 32 Mad 49.
®, (1907) 34 Cal. 551 '
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»"confelred by the sectlon ought to be exer01sed 1mme-i:

diately after concluswn of the trial and again in the:
case of Bahgdur v. Bradatullah Mallick® in which it
was laid down that action must be prompt and expedl-"_
tious in order to be within the jurisdiction .conferred
by the section.- These were decisions by the Calcutta

- High Court. - On the other hand there are some obifer
" dicte to the can’orary 111 the case of In r@Lakshmidas

- Lalji® -and those dicta were followed by the Sessions.

- Judge. It seems to me, with every respect to the-con-

trary decmlons of ‘the ma]orlty of the learned Judges

of the Madras and Calcutta High Courts, that “those

dicta are corrdtt. They were dicte of Chandavarkar J B
of thls Court. '1‘0 hold otherwise would be to 1ead<_

“into the section ‘words of limitation which ‘have not

been placed there by the TLegislature. Itis no doubt -

‘expedient - that action. under that “section should be."

_taken with as much promptitude as possible. But"‘j}

N

there- does not appear to me to be anything in the:
wording of the section or in the reasons for its enact-
ment to hold that officers acting under ¥ are bound tof
make their inquiry elther in'the actual course of thef-
judicial proceedings or 50 shortly thereafter as to make >
it really a contlnuamon of those proceedings. ‘The':

_ Section appears to have been enacted not Wmh “the
intention of protectmg offenders - against pubhc justice
~‘from prosecutions by the Courts, but on the contrary to -

facilitate, wherever and whenever those offénces might "
come to notice, such prosecutlons Dby the Courts :

[HIS Lordship next dealt Wlth the case on 1ts ments
and concluded as follows :—]. '

* Tt seems to mefor these’ reasons that the appeals of -

‘hoth ‘the Inamdar and the Mamlatdar. ought, on the -

charges so far discussed, to be dismissed and the con- ,
victions .and - sentences , confirmed. - - But there were

© 0 (1910)'37 Cal. 642 at p. 649. . @ (1907) 32 Bom. 184,

EERS I
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s other charges aﬂamsb them in. respegt of another tenant1 ' -'-1918. K -
named Dnyanu Gopal The -appellant Inamdar was -
aeqmtted of having-made’a false: claim against this . EMPEM“‘
tenanhyDnyanu Gropal but convicted of havmg abetted WAMAN
a corrapt judgment aﬂams’o hlm by the -appellant ",D[NKAR_
Mamlatdar ‘The appellant Mamlatdar was conthed;f-
- of forme1y in altering the statement of this tenant;»
, _Dnyanu Gopalkand of having ‘delivered a cmrupt Judg- :
' menb against him i in the Mamlatdar’s Revenue Court.’
\‘The as;essors ‘concurred in the’ acqulttal and in the
" convictions but were divided in opinion as ‘to:the .
forgery of the statement of Dnyanu  Gopal. The_
' acquibtal was accepted and sentences corcurrent with -
- the rest of the sentences were recorded.in respect of the
convxctlons by the Sessions Judge.  Buat-it is difficult
in view of the acquittal“of the rtppellant Inamdar of .
havm" m'zde a false claim= avamsb‘thls tenant Dnyanu ‘
Gopal to support his conviction for. abetting a ‘corrupt
judgment against this tenant by the appellant Mamlat--
da1 - It is sumlarly difficult to ‘support the convietions
offorgery in respect of the- statement of this tenant
- Dnyanu Gopal and of having delivered a corrupt judg-.
" ment. against him .recorded - against.. the appellant
_Mamlatdar. It seems -to me, therefore, that the con-.
-victions on these charges ought to ‘be reversed. in the -
_case both of the. appellant Indamdal and the appellant

Mamlatdar I e .
. HEATON J. ——[Hls Lordshlp, afte1 dwellmg on the
. merlts of the case, proceeded as follows =] 4

I should 11ke to add- oné word about the legal point
Whleh was argued. I make it very brief,” because I
- .am glad to think that Legislationt will shortly wipe out’
the present seotiong 195 and 476 of the Criminal Pro--
gedare Code and in so- doing will abrogate the medley .
of conflicting decisions which wehaveon those sections. .
I cannot, after giving the matter my best conmdera_tlon

™
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July 10.

hol(‘l" that section a.476. limits* the  jurisdiction - of

“a Court in the manner suggested ‘in the Madras and

Calcutta cases. - There is no limitation .of jurisdiction
in the words of the section. The limitation is*o be.
found, if it is found at all, by implication. Arguments "
as to implicatiod in a case of this kind are always such -
that some will appeal to one mind,.some to another. I
confess that I'myself see more force in the view taken
by the two Judges of this Court who have expressed.
themselves than by the J udges of the Calcutm and

' Madras High Courts.

, Then as to the word “offence” in 'Section 476 Of

~ course where you have an offence, you must have an.

offender though you may not know who:the oﬁ'ender
- But it seems to me that the section not only intends

' to but is e‘ipressly worded so that it may confer on a

Court a power toolnqulre into a case and to take action,
whoever may prove to be the offender, although months

- or even years may.elapse before it becomes known with

any degree of certainty who the of‘fenders are.
I agree to the order propo:.ed by my learned brother
. Conthwns and sentences conﬁrmed
S L - R o
CRIMINAL REFERENCE.

o .,

—~

/Beforc My, Justice Heat(m and Alr. Jusﬁce deward.
_IN RE MURLIDHAR BHAGWANDAS. ¢ »

Indzan Bty adatwn Act (XV of 1903}, séctions 18,7, 8 tmd 8 A—-—Emtradztzan
treaty with the Hyderabad State +—" Cheating” not mentioned in the treaty

- " # Criminal Reference No. 95 of L9017, - ot
‘[‘ Th(, matcnal portlons of the treaty run as follows — '
The two Governments hereby agree to act upon a system of strlct rec1pr(: i

city. as heremafter mentioned. ‘
. e 8 ) 0 ¢ . o

o
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