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of a Mahar "Watan is 11kew1se W1th1n the ]urlsdlc-!
;‘blOIl of the Civil Courts., It seems to me, therefore that
the suit must be remanded for these two matters to be
‘determmed and for d1sposa1 in-the hght of the‘above

remarks under Order XLI Rule 23, 01V11 Procedme } ‘-

;COde. . "Costs to be costs in the cause.
HEATON J. .+I concur “

Decree reversed O'ase remanded
LT R R .
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Before Mr Justwe 'Ka,mz 3

P W MONIE MuNICIPAL COMMISSIONER FOR THE CITY OF BOMBAY AND THE
Mumcnm, CORPORATION FOR THE CITY OF BOMBAY, PLAINTIFFS v, THE
REvD ROBERT SCOTT, Derpspant.® S

The Om,: of Bombay Municipal Act (Bombay Act I of 1888) sections 140 (c),~

© 148 (1) (a) and (2) (d)—The Indian Umversztzes Act «(VIII of 1904),
seci;ons 21(1) (c) and (£), 25 (1) and 2 (m)—-The Code of Civil Procedure

: (Aot V" of 1808), sention 90 and Order XXXVI—Hostels of a College built

. in pursuance of the provisions of the Indian Universities Act are exempt from,

" the general tax leviable under the Bombay Mumcqpal Act—Occupatzon of .

.- hostels by resident, students is exaluswely For charitable purposes——“ Charit-

- able purposes” in section 143 of the Bombay Mumczpal Act include all

*. purposes within the meaning of Stalute 43, Eliz. C..IV.—Additional fee paid

by resident. students is not “ rent "—Premises occupied by a Superintendent of

a hostel are exémpt from a general taz, but not necessarily those occupied by a
Professor or Assistant Superintendents—Case stated for opinion of C’ourt can
“only be. re- opened bJ mutual consent—Practwe -,“‘ : S

" The plamtlﬁs, t_be Mumcxpal Commxssxouer and _the Mumcxpal Corporation
" for the C:ty of Bombay sued to recover from the defendant, the “acting

 Principal of the Wilson College at Bombay, Mumclpal property taxes in

respect of the bulldmgs known. as hostels belonging to that College. The
-Wilson College was affiliated to the University- of Bombay under the Indian
Universities Act VIII of 1904. Section 21 (1) of that Act provided thata
College applymg for afﬁhatwn to an Umvermty must satlsf) the Syndlcate of
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. 1918, the Umvemty inter alia “(c) that the buxldlngs in whlch the College is to )
T e located are ‘suitable, and that provision will be made, in conformity with the -
- MoNIE . Regulations, for the residence, in the College or in lodgings approved by.the

. ség:r.r College, of students not residing with heir parents or guardians, and for the .

" supervision and physical welfare of students " ;.* () that due ’provision “will,
so far as circumstances may permit, be made for the residence of the Head of .
" the College and some members ofzthe teaching staff in or near the College or the '
place provided for the res1dence of students.” Under section 25 (1) and (2) (m) -
- of the Act the Senate of the Bombay Umvemty made the followmg Regulatlon )
. viz, *that each College shail provide residential quarters for such & percerit-
age of its students as the Syndicate ay from time to time approve.” In'
; " order to satisfy the requirements of sectlon 21 (1) (¢) of the Indian Univer:
' sities, AGt und pursuant to the Regulagwn of the. Senate, the: Wilson College -
erected three bulldmgs known as ‘hostels for thesuse of its students numbering
two hundred in all.  Tn addition to the students an European Professor a.nd
“ an Indian - Supermtendent resided in the first” and ‘second hostels . and. an’
Eﬁlropean Superintendent and an Assistant Superintendent.resided in the thlrd
hostel, ‘all of them being on the staff of the College. Resident students of the )
College paid an addmonal fee of Rs. 23 for each of the two térms in a year -
. over and above the fees they paid along with non- reSJdent students, Pursuant
" to section 140 (c) of the C1ty of Bombay Mumcxpal Act, 1888 the Mumclpal R
“Commissioner caused the three hostels to be assessed for payment of. general
tax leviable on all buildings in the city.- The defendant contended . -that- the. -
hostels must be exempted from the general tax as they were bmldlngs exd’
“clusively occupled for charitable purposes within the meaning of section 143
(1) (a) of the City of Bombay Municipal Act and that the additional fee\ of
Rs. 23 paid by'the resident students was not K rent " within the meaning -of -
" gection 143 (2) (d) of that Act. The points of difference between- the parties
were stated in the form of a case for the opinion of the Court under section 90
and Order XXXVI of the Code of Civil Procedure. . R TS
-Held, (1) that inasmuch as the hostels were erected and mamtalned by the
_ College as part. of the general educational scheme of the country the ob]ect of
the hostel being the advancement of Iearmng, the portions occupied by the -
resident studenté” were exempt from taxation as they were exclusively occupled
for charitable purposes ‘within the meanmg ot‘ sectlon 143 (1) (a) of 6he Clty
of Bombay Mun1c1pal Act; _‘ o . T

»

(2) that the extra sum pald by resldent students was not pald as “rent”

“ within the meaning of section 143 gg,), (d)»of the Clty of Bombay Mumclpal

* Act, but was an additional fee paid by them for the advantages denved by

them and more attention paid to&hem for. looklng aftel their social, moral and

physwal welfare than to the non-re‘ndent students of the College who .paid a
less fee;
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(3) that the portwns occupled by one Supenntendent in the “first and second

“hostels and one in the third hostel were exempt from taxatlon as’ residénce for

",such members in the. liostels was compulsory for the proper discharge of their

duties” of superv1smn and physical welfare of students as requued by sect- ScorT. -

ion 21 (c) of the Ind1an Umversmes Act R : ~
.

. (4) that the portlons occupled by a P1 ofessor and Assxstant Supenntendentf--
Twere ordmanly liable for taxation under section 140 (c) of;the Clty of. Bombay'
iMummpal Act unless it was ‘shown that the dutles of the. Professor and o

- Assistant Supenntendents were such as to make thexr presence on the premlses' .

(absolutely necessary. -

The Umwrszty of Bombuy J v. lee Mumczpal C'ommzsszoner fdr tke Ozty qf X

_ Bombay y@ 5 Commissioners for Speczal Purposes of Income Tax v. Pemsel(z)
,Bent v. Roberts(31 and Ozford Rate“) refelred to. " :

CItis settled pmctlce that where a specnl case 1s stated by consent 1t oan.
nly be re- opened by mutual consent.

Ha,mzlton Fmser & Co. v. Stale/, Radfmd dl C’o (5) o o w

CASE stated for the 0p1ﬂ10n of the Court unde1 the .' ‘

01V11 Procd‘dme Code section 90 and 01de1' XX‘KVI =

The questlon of mteablhty or? otherw1se “to the

. genelal tax’ under sectlon 148 of the City of Bombay: ‘
. Municipal Act, 1883 of three hoetels ‘erected “in cloee_

Aplo*amlty to the Wilson Oollege in- Bombay for. the

. accommodation of resident students at that College was' -

for several years controvertéd between the Municipality

on the one hand and the College” Authorities on the

~ other. ' The Municipality contended that as special fees
“were charged to resident students considerably in excess

of thoge charged to " non-residents, = the- dlffelence =

(amounting to Rs. 34 per student. for eaeh of the two

~terms in the year) or ‘the gr eater part of it was in factin

‘the nature of rent charged to each resident - student for
the accommodatmn p10v1ded for hlm in the hostel in
_ Whlch he is. located b :

u) (1891) 16 Bom, 217 - ', ® (1877) 3 Ex. D 66
(3) [1891] A.C. 531 at p,583 . (4) (1857) 8 p) & B] 184
R O} (1884) Sohcxtors Joumal 478, 7 -

1918,

C_Mowe.
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It was: contended on the other hand on behalf of the

- College that the said three hostels were exempt from pay-.

‘ment of the general tax 1nasmueh as they. were . exclu-
sively occupied. for charitable purposes ‘and that no .

- rent as such was derived, fmm them’ W1th1n ‘the mean-
© ing of sub-section 2 (d) of. section 143 and that, the fees

‘paid by resident students ayho occupied them Were not
~in the nature of rent but were part of the payment
made for the benefits they received from the College .
and for the tuition which they shared with non-re-
sadenfr students and the tralnlng and d1sc1pl1ne Whlch :
. the College prov1ded for those who resided under its .
guardmnshlp and control, and that the payments, of
‘those fees did not confer on students such rights of

~ tenure as the payment of rent could ensure in soYar that .

a student ‘might be dismissed at any fime durlng ‘the -
- currency of the term for ‘which - he had paid the fees"

W1thout recewmg any refund.

The pla1nt1ffs, the - Mun101pa1 Commlssmner of ]
Bombay and Municipal Corporatmn, and the defendant,
the Acting Principal of the Wilson® College agreed 10,
state the following case for - the opinion of the .
Hon’ble Court under the prov1smns “of section 90 and
. Order XXX VI of the Code ofCivil Procedure, Act V(

of1908 R

1 The Wllson College, s1tuate at Chowpat1 m the;

' Clty of Bombay (hereinafter referred to as “ the said

College”) is, the plaintiffs are informed, ‘vested in’ the
General Trustées ofsthe United Free Church of Scot-
~ land and the defendant has béen - appointed- Prmclpal
of the said College-by the said Trugtees, and, in s0 far-
as the general management of the  said College is cons
cerned, is the sole representative of .the said T_rustees
in India and as:such is the person from ‘whom Munici -

" pal propertystaxes in -respect of the said College-and

-
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the bu1ld1ng pertalnlng thereto in Bombay are 1f 1ev1- i _'7

able at all p1 imarily 1ev1able

2 The sa1d College is afﬁhated to the Un1vers1ty of
Bomba,y whlch University is one of the Universities in

- India to which the provisions of the Indmn Un1vers1--

t1es Act, VIII of 1904, apply

3 Sectlon 91 [€)) of the Ind1an Uplve1s1t1es Act 1904

prov1des that a College applying for affiliation. to an’
*University. must satlsfy the Synd1cate of the Un1vers1ty
(mter alza) L . :

) « (c) That the bu1ld1ngs in wlnch the College -is to
be located are sultable, and that provision w1l} be made,
in conformity with the Regulatlons for the residénce,
‘in the College. or in 10dg1ngs approved by the College

: of students not residing. with their parents or guard-

~ lans, ‘and for the superv1s1on and physlcal Welfare of

~students. - R o

( f ). That due’ prowsmn W1ll 50 far as. mrcumstancés

f may permlt be made for the residence of the Head of
the College and some members of the teaching staff in"

“or near the College. o_f the place pmvuled for the

. resulence of students

vt

..

4 Sectlon 25 (1) and (2) (m) prov1des that the

Senate of an _University, . with the sanction of the
Government may make Regulatmns to prov1de for
: (mter aha) _

o (m) the res1dence and conductad’f students ”o

. The Senate of the Un1vers1ty pursuant to the power
'aforesaud has made a general Regulatmn as follows

% That each College shall prov1de residential quarters
‘for such a percentage of - its. students “as the ﬁyndmate
may from t1me to time applove

1018
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o and the sald Oollege accmchngly in its Rep01t made to;
~the Syndicate each yéar submits to that body a-stape-

~ . ment as, to its hostels and the number “of students f01
Scorr. , :

whom re51dence in hostels has been p10v1ded

5.0 In order to. satlsfy the requnements of the p10v1-':-

sions of section 21 1) (¢) of the Indian Universities Act,
- 1904, three buildings, know,n as “ Hostels ”, have been' -
~ erected two of ‘which'are in the said College compound :

and the third i 111 close proximity to the same for the use :
of students at the said College, the first bearing Ward. -

" No. 2446 (3), Street No. 335 B, Queen’s Road and capable -
* of accommodatmg thirty students, the second, bearing -

Ward No\g446 (4), Street No. 335 C, Queen’s Road, capa-.

ble of accommodating 126 students. In addition to the-

students a European Professor, and an Indian ‘Superin- -

- tendent reside in the ﬁrst and second hostels" a%ove-

mentioned and a European Superintendent and- ‘an..

Ass1stant Supermtendent reside. in the third ‘hostel-

above-mentloned and all of which said Superintendents

-and Assistant Supermtendent are onthe stafE of the sald '
_ College ’ ' : "

L.~

6. At the sa1d College the acadennc year- is d1v1ded

" into two terms and the fees payable by students in
- respect of each of the sald terms are as follows —. '

Q) Non—res1dent students Rs. 48 and a sum. of - Rs 3
as subscrlptlon towards the Gymkhana maklnnr a total

of Rs. 51.

Ne) ‘Res1dent st‘udgﬂts, ‘the zibove-mentio‘nec"l- sum of
Rs, 31- plus an addltlonal fee the _average amount of :
7 Sectlon 140 of the City of Bombay Munlclpal Act
1888 as amendeda up-to the date hereof : ( herein after

referred to‘as iy the sald Act ”), dealb W1th levymg of
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ﬂta*{es in. the Olty of Bombay and the portlons of the sald
o seetlon materlal to this case are as follows p—

.) T 140 The followmg taxes shall be 1ev1ed on blll].d-,.

*»;-‘ 1ngs and lands in the Olty and shall be called ° p1 operty-
- taxes’, namely :—

(a) ] R
@

(0 A general tax of not less than elght and not more

. than twelve per centum of their 1ateable value, together

: ;'Wlth not less than one-elghth and not more than three-

. -quarters per- centum of their rateable value added

. thereto in order to provrde for the expense necessaly for
: ,fulﬁlhng the duties of the Corporatloﬁ arising under,
clause (lc) of sect1on 61 and Ohap XIv.” ; ,

. Section 143 of the said Act’ amended as aforeszud |

' {deals with the exemptions from the™*General Tax” the

. portion of Whlch sectlon materlal to thls case. being -as

- follows —‘7 t

C e

Cwlds) (1) The oeneral tax shall be 1ev1ed in respect'

aof all bu11d1ngs and lands in the city, except—'

(a) Bu1ld1ngs andhnds or portlons thereof exclu-"

's1ve1y occupled for pubhc WOI‘Shlp or for charltable pur-
- poses’ : A :

",(b);;.~~ .‘

. (2) The followmg buﬂdmge and lands or po1t1ons
thereof shall not be deemed to be exclusively. occupied

" for public worship or for charltable purposes within the
, 'meanmrr of clause (), namely —-aw :

(c) Those in Whlch any trade or busmess 1s carrled
on;and. N . .

~ (d) Those in respect of whlch rent is derlved Whether

.such rent is or is not applied excluswely to rehglous or

) charltable purposes

- .

‘191’§. .

Momm ]

s
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(3) Whele any portion of any bulldlng or land 1s~“-

- exempt from the general tax by reason of its bemg ex--
,clus1vely occupied for public worship or for charitable .
- purposes, such portion shall be deemed to be a separatei _

property for the purpose of municipal taxatmn
8. Pursuant to the provisions of the said Act thel

.Munl(‘lpal Commissioner has caused the said three

hostels to be assessed for payment of the genelal taxf-
as follows :— - - L
Q) Ward No. 2446 (3), - Street No. 335 B Queens',
Road at the rateable value of Rs. 1,080 gross per annum
or Rs. 970 net. ' ~ -

(2) Ward No 2446 (4), Street No. 335 C, Queen ] Road
at the rateable value of Rs. 1 ;476 gross per annum or .
Rs. 1,330 net (Whlch includes Rs. 36 per annum for, one ”
room occupled by a peon in the out-house) -

(3) Ward No. 2447 (7), Street No. 349, Queen’s Road‘,‘

“at the r’ateable value of .Rs 9,786 gross per annums or

Rs. §,810 net” o

9. The said assessments as spe01ﬁed in~ clause- 8',.‘
hereof remain the same for the current official year ».
1917-18 and the amount of the,general tax is as shown. ‘
below :— : S
) Ward No. 2446 3, Stleet No 335 B Queens
Road at the net rateable value of Rs. 970 per annum, .
the general tax in respect of the same belng Rs 90-12— ‘
per annum, . = R

(2) Ward No. 9446 (4), Street No. 335 O Queen S Road}

“at the net rateable value of . Rs. 1,330 per annum, the °

general tax in respecf of the same bemg Rs 131-5 4 per ‘
annum.

~(8) Ward No. 2447 (7), Street No. 349, Queen 5 Road
at the net rateable value of Rs. 8,810 per annum the‘
general tax in 1espect of the same belng Rs. 869 15-10
per annum. ,.
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10 Demands for the: pavment of the general tax in

,respect of. the said three . hostels have. been: duly pre-

"sented from time to time to the authorities in charge of

. the said College but the said authorities have not paid

_ the same and the total amount claimed: by the plaintiffs.
“from. the *defendant as representmg the said College in.

respect of the general tax on the said- three hostels up-

" to the date of these present amounts to the sum of
" Rs." 4,730-10-5 as per pa1t1culars heleto annexed and

'marked CA.

"11.. The. defendant contends that the sald College 1s ‘

exempt under section 143 (1)- (a) of the said Act from

_payment of the general tax in respect.of the said three -
“hostels on the ground that thé said three hostels are

buildings exclusively occupied for charitable - -purposes -

~and that no rent is derived in respect of the same with- -
~in the meamng of sub-section (2) (d) of the said sect1on

of the 5aid Act; and, farther that the fees payable by -

‘ res1dent students are not in the nature of rent and are

not payments for the right of occupancy of certain

© roOIms; ‘but are part of the payment which a student

. makes for’ the benefits which he receives from the said.

- guardianship and control; and the defendant further -

College including tuition avhich he shares with non-re-

sident students and the training and d1sc1p11ne which
the said College provides for those Who reside under its

contends that the payment of the said fees dees not

‘ confer on students such rights of tenure as the payment -

of rent would ensure insofar that a student may be’dis- -

missed at any time duung the currency of the term for

-which he has pzud his fees without receiving any refund -

- for the period during which he is debarred from occupa- -

tion of the room which has been aSS1gned to him. The
defendfmt says that in the annual returns submitted to
Government the whole of the payments made by -resi-.

_dent students are ghown as fees and no pmrt thereof 1s

"fiR 43
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~_'_shown as rent The defendant contends that' the sald '_
~ hostels-are a necessary and integral part of” the ¢harity -
- inasmuch as it is inseparable from the College in its

working and in its purpose. The defendant furtlher |

_contends that if the said hostels were regarded as a

separate institution Whleh they are not, they ate main-

tained because of the great .educational benefits they

confer upon the students directly and 1nd11ectly on tlle"
whole. community and their *maintenance is an.addi-
tional burden on the College funds Wthh are adm1t-»

» tedly charltably employed

[

©'12. The plammﬁs on the other hand contend that ‘the

_ Collegc is not exempt as aforesaid on the ground that

the said three hostels are buildings not. excluSWely;-;

. occupied for charitable purposes insofar. that rent . is
“derived in respect of the-same within the. meamng of

- section 143(2) (d) of the said Act. The plaintiffs contepdif»
- that the additional fees charged to resident Students -

are charged wholly or in, .part for the ‘wcommodatlon,' ’

: prov1ded for the said students in the said hostels dnd is .
-rent within the meanmg aforesaid. ' '

13, The question for the op1n10n of thls Honoulable

icourtls—— IR : " , e

(a), Is the defendant as representmg the said Colleoe

.liable to be rated for- the -general taX leviable under
. section 140 (c) of the said Act in respect of ‘the’ said

",three hostels or any one or more of them or any part or

parts thereof; respectively, and if so which, or s he

“entitled, to exemption from such tax by v1rtue of the,;

. ‘:.'.'

provisions of section 143 of the said Act? -

14, Itis hereby prov1ded and agreed between the "

. sald partles hereto that the liability or otherwise. of the

defendant as representing the said College, in 1espect .

tothe payment of the General Taz-both in future as
vwell as m respect of the payment of the Sdld sum of
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“Rs.. 41%0-10-0 specn’ied in clause 10 hereof shall be

"-;debermlned by the ﬁndmg of the’ Oourt with respects to -
the aforesaid . quesmon as long ‘as the present law-

‘;1ema1ns in force. - - e EIEITR N

C’ampbell W1th hlm Invemmty, f& the plamtlﬁ's -

"Resuient students pay fees in excess of those paid by the
- non-resident students. Although_ the College ‘authori-
ties do not'say expressly what the rextrd amount is paid
" for by the resident students,and hovv far it covers, if
_not exceeds the actual cost, " - it is obvious that the

gleater part is paid by the students for*the use and
- occupation of the rooms in the hostels. .No doubt the

- College looks after the social;* “moral and physwal wel-
+ fare of the resident students. *The* Colleﬂe, however,

"never intended since its foundatlon to charge them- for .

.“_"sueh superv1s10n which’ they offered free and volun-
~ tarily.’ " The extra charge though not marked as “rent”
* is in' the nature of rent, especially so in this case  having

“regard to its fmount which fairly- represents rent. The

onus- will be on the .defendant to -establish facts

“ warranting statutory exemption.: see sectionyl43 (2) (d).

Hostels are not “ exclusively ” occupied for charjtable
- purposes within the meaning of that- ‘sectlon because
a Professor and-other College officers are given residence.
' ‘,‘Thelr 1es1dence is for themselves and not for charitd-
ble purposes only. The Indian Umvelsmes Act, VIII
* of 1904, does not make reS1dency a part of the scheme
" of education. The teachers may reside elsewhere : see
~ section 21 (1) (f) of the last mentioned Act. *It’ would
"~ be extraordlnaly to suppose that the College does not

-charge the resident students anything for the use and
- occupation of the hostels. In the case of. teachers the
" defendant has failed to,state exactly the circumstarces
“in respect of their occupation of a portion of the build-
. ings. . Occupatlon by the teachers not belng imperative, ¢
- -the same should be deemed to be a beneﬁcml occupatlon

"

. 1918,
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on. behalf of themselves : see The Kmq v. John Cattm

- and Ozford Rate®. ' The College cannot claim exemp-

" tion on mere sentimeént of generosity as every exemp--

tion throws an additional burden on the rate-paying.
public :. see Com@zsswners of Inland Revenue. V.

- Forrest®., Nor can. the College escape liability by

merely showing their balance sheets of profit and loss
see Re Jma v. Sterry, J(4)

‘ M irza, Wlth Setalvad for the defendant. —;—’I‘he hostel',
is a charitable institution, being utilised for the advance-~

ment of education, and not for private residence: see
Oommzsazoners for Special Purposes of Income Taz v.

Pemsel® : see also section 105 Indian Successmn Act for

- enumeration, of charitable objects and Hall v. Derby.

‘Sanitary Authorit y® and The University of Bombay V..
The Municipal C Commissioner for the City of Bombay‘” 7
Moreover, the hostel is erected and maintained in pursu-:

- ance of theIndian Univer sities Act, 1904, seetion 21 (1) (¢).

and (f). As such it is-an integral part of+the Collegiate

~educational system The extra fee of Rs. 23 paid by a

student per term-isnot “rent” within the meaning of ‘

-"sectlon 105 of the Tranefel of  Property Act.’ No relation

_of landlord andvtenant is created. . The extra fee paid by.

a student is in return for the facilities affmded to h1m
for - his physical, moral and social welfare. The

- College ‘makes mo gain from ‘the hostel fees beyond
- making the building self-supportmﬂ The résidence

-of a Professor, Superintendent,- Assistant Supenntend— :
ent and peon must equally be regarded as a mnecessary:
pdit in the. hostel system : see Bent V.  Roberts®

and see the judgment. of the learned Chief Judge of

-' the Small Causes, Bombay; on points similar to those

L

" @ (1795) 6 Dum. &. E. 332, " ® [1891] A. C. 531 st p. ‘583,
@ (1857) 8 EL & BL. 184. ©® (1885) 16 Q. B. D: 163,
6) (1890)- 15 App. Cas 334at p. 352. - ) (1891) 16 Bom. 217. .

97(1840) 12 Ad. & Ell 8. ®) (1877) 3 Ex. D. 66, - -~
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in the present suit in The Inclo-Bmtzsh School v. The

: Mumczpal Commissioner of Bombay®, and Nusser-
:-.wanjee Merwanjee Pande y Vv. The Municipal Com-
',:mzsswner Bombay®. The . tax if levied will. ulti- -
_mately. fall “on the' hostel students- and hlnder the -

- advancement of educa,tlon

B

. KAJIJI J. —Th1s is'a case etated for the opinion of '
“the Coitrt under section 90 ‘and Order XXXVI of the
. Code of Civil Procedure. The . Plaintiffs, who are the-
Municipal Commissioner and the Municipal Corpora-.
* tion for the City of Bombay, ‘seek to .recover from the .

defendant, who is the present Actlng Prmmpal of the
Wilson College, mun1c1pal property taxes in respect

of the buildings known as Hostels belonging to that -
College. The Wilson-College is affiliated to the Uni- -
_versity of Bombay. Section 21 (1) vof the Indian
- Universities Act, 1904, provides that a College apply-

-ing for. affiliation to -an. Umversn;y must satisfy the
. Byndicate of the UIIIVOI‘Slty, inter alia, “(c) that the

‘buildihgs in which the Colleége is to be located are

" suitable, and that provision will be made, in conformity

with the Regulations, for the res1dence, in the College

or in lodgings approved by the’ College, of students not-

residing with their parents er guardians, and for the

supervision and phys1cal welfare of students ” ; “( 5.
_that due provision will, so far a¥% 01rcumstances may -
permlt be made for the-residence of the Head of the.

College and some members of the teaching staff in or

- near the Gollege or the place p10v1ded for the res1dence '
. ot students

Under sectlon 25 (1) and (‘)) (m) the Senate of an

IUn1vers1ty is empowered with the sanction of the

-

(1) Court DGCISIOHS and Legal Opinions on sections of the Clty of Bembay
‘ Mumclpal Act, 1912, Case No. 30,p. 112, complled and prmted by
~_the Mumclpahty of Bombay o
@ Ibid. Case No. 31 at'p. 116.

- 1918,

Moniyg

“Scorr.
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Govelnment;ﬁto make reculatlons to prov1de mter alza '
for the residence and conduct of students, and the
Senate of the Bombay University has accordingly made ’

~ the fdllowmg regulation, viz., *“that each College shall

provide residential quarters for such a percentage "of

its students as the Syndicate’ may from time to time-
- approve.” - In order to satisfy the requirements of the

provisions of section 21 (1) (¢) of the Indian Universi--

- ties Act, 1904, and. pursuant to the-above-quoted Regu-

lation, the Wﬂson 0011ege bas erected three buildings

known as Hostels, two of which are in the College com-

pound And the third in close proximity to the -same, for- .
the use of its students, The first is capable of accom-'’
modating thirty,_student‘s, the second, forty-four students
and the third, one hundred and twenty-six.students. Tt

* appears that in'addition to the students an European

Professor and an Indian Supérintendent reside in the
. first and second Hostels and- an European Superintend- .

. ent and an Asmstant %upeuntend‘ent reside in the third

Hostel and that all these are on the staff of the-Oollege :
In the second Hostel a peon is accommodated in the

outer compound. The fees payable by students of the -
Wilson College in respectof each of the two terms’m a
year are as*follows —

1. - Non-resident students Rs 48, and a2 sum ot Rs 3;

o as subcrlptlon towards the Gymkhana

Resudent students the above sums of Rs. 48 and‘

" \Rs 3 dnd an additional fee—the avemge amount. of
" which is about Rs. 23~ Pursuant to section ‘140 (¢) of
“the City of Bombay Municipal Act, 1888, the Mun1c1pal )
_Commissioner has caused the three Hostels to be assess-’

ed for payment of the general tax as set out 1n ‘para- )
graphs 8 and 9 of the case. - S

The defendant contends. that the Wilson 'College is

_. exempt under section 143 (1) (a) and (2) (@) of the City . 4
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of Bombay Mumclpal Act 1888 from payment of. the 1918,
general tax in respect of the three Hoetel& Sectlon 143 Mdm;——
(1) (a) and (2) (d) runs as follows — e "ow
S I ' .- Scorr, |
S (1) The general tax sha]l be lcv1ed m respect of- all buxldmgQ and laids in ‘

th’e cxt), except—— , : '

A el
“ K

ci(a) Buildings. and landb or portxons thereof Axcluswcly oceupxed f01 pubhc
worshlp or for (,hantab]e pulposes,.., S T B -x

(2) Tne followmg bluldmws and lands of . pOX‘thDS thereof sha]l not “be,
deemed to be bulldm"s e\{clusWely occupied for public, worshlp or for charlt- :
" ‘able purposes w1thm the meanmg of clause (a) vu ——-?!

(d) Those in respect of which Fent is derned whethel such rent is or is

ﬁ S e

not apphed exclusively to rchomus or chantable purposes ”

‘ ﬂ?
Mr Campbell for the plamtlﬁs has very faurly con-
ceded that he is" not going td” contend that the fecs
pald by the res1dent students are rent within the mean-
»mg of sub-section () (d) of .section 143 of the City of
Bombay Municipal Act, 1888.. The madin contention of -
: Mr. Campbell for the plaintiffs is that these three
.'Hostels are. not excluswely occup1ed for dmutable
,,_:_purposes ' ‘

el A
J,lr‘

. It seems t0 me that it Would be better and celtamly
"_;more convenient to divide for the pmposes of. argument.
~Hostels into. portions occup1ed by students, and por-
“tions occupied by the Professor, Superintendents and .
Assistant Superintendent. The plaintiffs contend . that
both tliese portionstare- rateable for payment of general
“tax as they are not excluswely occupied: for charitable
»-~pu1 poses within the meaning of section 143 (1) (a) of
“the City of Bombay Municipal Act. The onus to prove
R that they are so orcupged is on the defendant Let us,
“then, first consider _the question of the portion occu-
“-pied by students. From ‘the statement of the case it
appears that the resident students onwan average pay
’Rq, 23 more per term than the non-re&dent sbudents
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~ Then the. questlon arises: Ale students tenfmts of the'._~
- College ? - '

iny opinion they are cleuly not; for:-,
none of the iricidents relating to tenancy exist in a case
like, this: ‘The students have. to observe certain. rules? .

~ framed for regulating their conduct ’rhey are liable to

‘be turned out of their rooms at any tlme without notice

and without refund of fees or.part of fees.. Certamf
restrictions are- placed even on their user of ‘the rooms -
in their occupation and it is evident that there Would" )
be mno dlsmphne if these students were regarded as

. regular tenantss of the College and had’ their legal
rights of tenants.’ 1, therefore, hold that the extra sum
" paid.by resident students is not paid as rent within the ¥

R m&aning of sub-clause (@) of section 148 (2) of the City *

- of Bombay Municipal Act but is an additional fee
- paid by them foi the advantages derived by them and

more attention paid to them for looking after thelr

~ social, moral and physical welfaré than the non—reS1dent
. students of the College who pay a less fee.

AR

- Then the next‘ .questlon for consideration is—is .

‘the portion of the Hostels occupied by the students

exclusively occupied for charitable purposes within the
meaning of section 143 (1) (a)? It must be borne in

mind that thé words “charitable purposes™ must not‘.
" be taken in their popular sense and as .t was.held

in the case of The University of Bombay v. The Muni-

- cipal Commissioner for the City.of Bombay®  the

words “ charitable purposes ” have acquired a technical -

~meaning in the Presidency of Bombay and iﬁ‘thati
" sense they include all purposés within the meaning of

Statute 43, Eliz.- C. IV. It isnot disputed that the
College is a charitable institution. Then, is.‘the Hostel -
an integral part of the College as contended by Mr.

‘Mirza for the defendant? Inmy. -opiniori the Hostel

® (1891) 16 Bom, 217, ~ -
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cannot be conS1de1ed a part of the COIIege but must be - 1918
regarded as a sepatiate institution whichs Mery College ~—————
must erect. and maintain ; for the Indian’ .Universities . . Mgfm,
Act 1904, contemplates that the "College authorities - SCPTT{"‘
‘will provide accommodatlon in the College itself or- =~

‘in some convenient building near it for the res1dence, :

- of the students who are not living W1th their parents
or guard1ans and for some members of the teaching -
- staff in or near the College or the place provided for
the 1es1dence of suclistudents. Therefore, itis incumbent
. upon évery College affiliated to the Un1ve1S1ty to pro-

- vide quarters for such ‘students. “TFurther, it is admit--
ted that the. Syndlcate of the" University requires the
College authorities to subm1t periodically a statement

- of  students for whom res1dence is provided in the
Hostel I must, therefore, hold that Hostels are erected
~and maintained by. the- College as part of the wgenelal
educatmnal scheme of the country and the object of the
Hostel is the advancement of learning and it, therefore,
~falls within the general objects' which are charitable
_and which are mentloned by: Lord Macnaghten in
Oommzsswners for Special Purposes of Income Taz

_ V. Pemsel® and therefore the portions occupied by the- -
“resident students are exempt from taxation.as-they are
excluswely gccupied for charitable purposes within the

. meaning of section 143 (l) (a) of the- Clty of Bombay .

Mun1c1pal Act. . .

Now as to the portmn occup1ed by the Professor and.
Supermtendents On behalf of the plaintifls it is con-
tended that this occupation must be held to be a bene-

- ﬁclal one and the1efo1e rateable. Bearing.in mind the
fact that Hostels are prov1ded for 1es1dence of students
who do not reside with their parents or guardlans and
that the Ind1an Un1vers1t1es Act, 1904, ‘sectlon 21 (l) (c)

. L [1891] A 0 581 atp 583,
" ILR4-3 : o
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- 1918'{ E contemplates that the Oollege authorities . \Wlﬂ per—
T“—“ N form the duty of supervising, looking after and takmg
: I(:fm " care of students residing in the Hostel, how can a -

* -Scorr, College discharge the duty 11nposed upon them by the’
-Legislature except some one or so many of thelr teach—
ing staff as are necessary, reside in the Hostel ? ‘That is .
why a Supermtendent is glven quarters in the Hostel
for the proper discharge of the duties 1mposed upon
him by the Oollege authorities and as 1equ1red by the-

" Indian Un1ve1 sities Act. In m¥ opinion it is absolutely
necessary for the scheme of education that provision
must be made. for the residence . of necessary members

. of the teachlng staff to reside in the quarters p10v1ded
for students. Residence for such members is compil--
‘Sory’ ‘for the scheme of educatlon for the proper dis--

-'charge of theu dut1es Matermls and detaﬂs are néces- -
sary to- come t0 a definite conclusmn as -to’ Whether
more than one Superlntendent are necessary for the pro-"
per supervision and physical Welfare of studgnts or that-
the portions now occupied by a Professor and Superin- _
tendents_ fire absolutely necessary for that purposeor that

_any portion of such quarters is used for any othef
purpose. - These are considerations necessary to deter:
amine the question before the Court Bent v. Roberis®
and the case of Ozford Rate®. Myr. Mirza for the
defendant offered to adduce evidence by calling the
defendant but-the plamtlffs counsel would not agxee
to this course being adopted and it is settled p‘ractme
‘that ‘where a special case is stated by consent it can”

only be re-opened by mutual consent : Hamllton,_
“Fraser § O'o V. Staley, Radford & Co®. L

. _.—;o

On the materlals bef01e me it appears that in the ﬁlst
Hostel there is accommodatmn for tlnrty students and 111

) (1877) 3Ex.D.66. - . @ (1857) 8 El. & Bl 184,
« @ (1884) Solicitors’ Journal, 478,
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the second f01 forty—four fmd that although these ale Te-.

__garded as two buildings it is 1ea11y one, as there is inter--
- -communication between them, and the thnd hostel ‘has
. ;\accommodatmn for one hundred and twenty-s1x students

. therefore hold, on the materials before .me, that the‘-

{-_plemlses occupied - by one: Supeuntendent for the first
r:jand second Hostels and the premises oceupled by one :
"_,,,Supeuntendent in the third Hostel and the portion occu-

‘pied by the peon in the qptel compound are™mecessary for

. the discharge of their duties of supervision and physical
- welfare of students as required by section 21 @D (e of

: the Indian Umversmes Act and are: exempt from taxa-

~

'tlon under section 143 (D) (a). - As to the p01t10ns oceu~
" pied by the Professor and the other Supelmtendents or -
- Assistant Superintendents; I have no evidence to sliow

. ’Wlnt the terms of their employment are or what  their

',’_,dutles are such as to make their presence on the premises’

eabsolutely neécessary for educatloml purposes and for the .

.;.due perf01 mance .and proper discharge of the- duties i 1m-;.
‘posed upon them by the College ; aiid, therefore, the por--

~ tions occupied by them will, undei-the circumstances, be

. liable for taxation, but I will give liberty to the'defend-
.ant to:prove When occasion arises that the telms of their-

: .employment and their duties are such as'to make, their
', presence on the pwrmses absolutely necessu y and that -
~the portions.occupied by—them- are. necessaly and are

' 'excluslvely occupled for that pulpose

: Therefore, the answer to the questlon sublmtted is-

~ that-the defendant as representlng the Wilson College

A

is liable to be rated for the general tax leviable funder]

~ section 140 (¢) of the City: of Bombay Municipal Act,
" in respect of the parts of the Hostels occupied by persons
“other than the students and one. Supermtendent in. the

- firgt and second Hostel and onein the third Hostel and

_‘the peon. Each party to bear its own costs. :

. __1613. -

~ Monie |

v,

" SootT. -
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1918 Solmltors for the plammffs Messrs. 0mwforcl Bayle J
— & Co. ' ;
» Moniz '

e - Solicitors for the defend‘mt Messrs. sza, Mzrza
- Seor:

o &ManJaldas. N » _ ,

.

 CRIMINAL APPELLATE. -

L 'Bey;'ore Mr. Justicé Heaton and ]![r. Justice fIag/zdm-d.

EMPEROR . '\VAMAN DIN KAR KELKAR axp A¥0 L‘IIER s

1918. Crmunal P)oceduw C’ode (Act Vv of 1898), section 476-—-Revenue appeal
. J_ﬂ?} 3. ) hemdb y Assistant Collector—-Dnectmn fo prosecute a party fo the appeal-‘_‘,
‘ as well as a third person amplzcated in the offence though not a party, to the
appeal——’—Preliminarzj inquiry conducted in part by the Assistant Colleclor
s and completed by the Criminaly Izwesttgatwn Departnwnt-—-chchon to

prosecute need not be a part of the revénue appeal or @ts continuation.

Atcused No. 1,a Mamlatdfn lnvm“‘ decided a revenue  case brought by
" accused No. 2, an Inamdar, against his tenants to recover “rent, a-ppeals werg |
preferred from “the decision to the Assistant Collector. The appeals were._
decided on the 18th July 1916 by the Assistant Collector, who having suspect-
ed the genuineness of a Kabulayat produced in the case proceeded, on: the
. 28th July 1916, to call for an explanation of the Inamdar and on the 10th.
October 1916 obtained a report from the Mamlatdar, The Asmstaut Collector -
pclused the (,xplanatlon and the report, but as he cous]ducd the matter SO"IOUS :
and demanding further inquiry, he applied on the 7th March 1917, for assxstf -
“ance of the Criminal Investigation Department from the District Magistrate,
Thé assistance was given and inquiry made by the Police. On receipt of the’
report from the Police, the Assistant Collector passed, on the 2nd July 1917, -
- an order referring the matter for infuiry to the ncarest First Class -Magistrate -
under section 476 of the Criminal Procédure Code. - The Magistrate commltted\
. the aceused to the Sessious Couxt where on trial leld they were conv1cted
"and sentenced.® On appeal to the High Court, it was contended, (1) that even
if the offence was brought under'the notice in the judicial procecdings “of the

<

Assistant Collector as regards the Inamdar, it was not brought to his notice as °
regards the Mamlatdar ; (2) that the whole of the preliminary inquiry ouglt to
ha\e beeu made by the Assistaut Gollector and that he was functus officio ag:

>

# Crmuual Appeals Nos. 36 and 37 of 1918. - cot
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