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if the auctlon-purchaser were | relegated to. a SHI{B forﬁj

- partition and the plam’mﬂ:‘ now put into- possessmn ‘it
. is desirable that execution in this case should be stayed

I, therefore, zw'ree that the decree of- the lower Court,
with the amendment of the word ¢ half share” 1nto'

"‘und1v1ded share,” should be allowed to stand, and that'j
' there should be a stay on the terms proposed by my.

Lord the Chlef J ustlee

. Decree conﬁrmed.‘.
«J. G R
| APPELLATE’_-“ orinL.]

Befm e M7 Justwe Beam(w omd M. Justzre I[eaton

APPELLANT-v. MAHABLESHWAR SUBBA BHATTA AND  ANOTHER (o
_ GINAL PLAINTIFF AND Derenpant No. 7), RESPONDENTS.® - - FR

Transfer of Property Act ( IV of 1882), seotions 6, glause (b) 109 and 111
- clause (g)—Lessor and lessee—Tw&nsfer of lessor’s mterest—Breach of s con e
_dition pno'r to the tr ansfer—-—Ragﬁt to enforce forfeiture by the tran.gfm ce.

Amulgem lea°e provided thattxe lessee was Tot to aliendte - the property

’ leased The lessee committed a Dbreach of 'the condition by sale of. his nghts.f
under the lease to defendant No. 2 in 1908 In 1911, the plamtlﬂ-‘ purchased '
' the landlord’s rights from the lessor whohad not given the lessee notice of . hns,j~

mtentmn to enforce the forfelture before the transfer The plalntlﬁ? havmgf
sued to recover possession of the property on breach of the condition, defend-.'

_ant No. 2 contended that the plaintiff could not take advantage of the breach,;
ot condition mcurred before the ass1gnment in his favom, . :

© Held, dxsal]mvmcr the contentlon, that the plamtlﬂf was entltled to recover;

APPEAL under the’ Letters"]?at-ent agaihs't the de'oirsibn
of Shah J.in Second Appeal No 1018 of 1914, preferred”
against the decision of-C. V. Vernon, District- J udge of:

“Kapara, conﬁrmmo the decree p%ssed by J, A Saldanha, :
. Subordinate Judge at Kumta.- Lo

. “Appeal under the Lgtters Patent No 39 of 1916

- -
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,Slllt to recover possesswn

1896, defendant No. 4, manager of the famlly of defend-

‘ants Nos. 3 to 7, éxecuted a mulgeni lease of their’ share :
in favour of defendant No.-1." The’ lease contalned a

‘covenant that if the lessee alienated his right by Way of
mor tgage, sale, &c.; the leasgwould stand cancelled: and .
1the lessor Would be ent1tled to. recover poseessmn of »

thelands _' R T @,

In December 1908 defendant No l commltted abreach |

of the covenant by selhng his rlghts under the lease’ to
_defendant No. 2. Notvv1thstand1ng this defendants ~

{Nos 3 to 7' ‘did not proceed to enforce the forfeitare -

clause

On December 17, 1911 the plalntlff purchased the land~ -

,lord’s rlghts in the lands from defendants .Nos. 3.to 7.

He then gave anotice to defendants Nos..1and 2 to deli-. .ﬁ
ver possession of the lands as they had committed a

-breach. of the condition of the lease. The defendants

‘having fa1led to comply with' the notlce, the plalnltff -

sued for possessmn

Defendant No. 2 contended that the sale to the plalnt-
iff was not gentuine ; that the lessors had not retained
the right to recover possession of the lands under the

»mulgem lease ; and that the plalntlﬁ could ot take“'

»advantage of the breach of condit1on of the lease

‘The Subordlnate Judge held that by the sale to ,

, defendant No. 2, the lessee had broken the condition of
the lease and that it enabled the plamtﬂf to take advant-
age of the forfeiture clause and to determme the: lease

,I:'[e, therefore, allowed the plalntnf’s cla1m B

On appeal the D1strlct J udge"conﬁrmed the dec1ee.

i The pla1nt1ﬂf sued to recover possesqmn ofhls 5/6th share‘/
?1n the plalnt property That share orlglnally belonged to ;
the fam1ly of defendants Nos. 3 to 7 On November 30,

' '1918.'-&-1-:-;

VISHVE

‘_ SHWAR

V.
MAHABLE-

- SHWAR.



S TR

- VISHVE-~,

< SHWAR -

U

' MAHABLE- "

' SHWAR.

I}

30 INDIAN LAW.REPORTS. [vor. XLIIL

Defendant»No 2preferred a Second Appeal It was
heard by Shah J.<on the 13th March 1916 when hls‘*

' Lordshrp dehvered the' followmg ]udgment :—

SHAH J. -—The plamtlﬂf in this case sues to recover
possesslon of,- 5/6th portlon of the land in suit. .. He -
claims to have purchased the landlord’s rJghts in thlsf’
-land by a deed, dated the.17th of December 1911, and he °
relies upon the forfeiture of the tenancy resultlng from-
_the breach of a condition. of* the’ mulgem lease Whrchg;
was created by his: vendors in favour of the [‘redeces-;‘r
- sor—1n—t1t1e of-defendant No. 2 on the 30th of Novem-'
ber 1896. That - mulgem lease ‘Wwas not for any agrrcul-
~tural purpose and it 'was a condition of “that lease, that -
theslessee was not to.alienate or permit to be ahenated “
. by way ot mortgage sale or in any.other. like manner,
the property leased. Defendant ‘No: 2 claims’ to- have;‘

, purchased all the rights under this® mulgem lease s and .

the contest in this 11t1gat10n is prlnclpally between the.i‘
plaintiff and defendant No. 2. Both ‘the lower Conrtsff

- have held that there was a breach of th1s condrtlon m-;f

asmuch as there was a sale of the mulgem rlghts in.
December 1908 in favour of defendant No. 2. On:,’
that footmg there has been. a “decree in favour of the’
plalntlff '

The present appeal is preferred by defendant No. 2,
‘and two points have beén urged on his behalf : ﬁrst that
the plaintiff as transferee cannot take advantage of the

. breach of a condition of the lease, which took placebefore

the assignment in ‘his favour, and, secondly, that the
notice showing the 1ntent10n to- determrne the lease 1s'
~not sufficient in law.. : ' :

" As regards the first pornt it seems to me that under'

- ‘section 109 of the Transfer of Property Act the trans--

feree, in the abserice of a contract.to-the contrary, W_opld;

'« possess all the rights.of the lessor, and under section 111,
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. ~‘clause (g) the lease would determme by forfe1ture 1esu1t-;.'
‘i:mg from the breach of an express condltlon on the part. .=

Jof the tenant the transfelee from the 1and101d havm@-‘.'

; ehown his mtentlon to determme the lease by a notwe

“In the- ‘present case there i ismno doubt about the condition .

and the breachof that condltlon and , there can ‘be no
- doubt*under the terms of the as31gnment 1n favour of the

~plaintiff that he was to- ‘have" the same 11ghts as his
~vendors for the purpose of enforcing forfeiture against -
-~defendant No. 2. It is needless to refer- to “certain |

.Enghsh cases which were cited by the learned pleader
‘f01 the appellant, as under the provisions of the Tr ansfer
~of Property Act it ig clear that they would have no
"applggcatlon to the presént, cage. . T e

" In connection with this pomt it is urged that uhdel "

"seetlon 6 of the Transfer of Property Act.the mere right

of re-entry for breach of a condition subsequént cannot

'{\-be transferred to any one except the owner of- property
affected thereby. In the preSent case it is quite clear

: that what is' transferred isnot a mere rlght of re-entry, -
‘but the W-hole of the landlord’s interest in the land, and

“the transfel is not in favour of any one except the owner
’ of. the property affected thereby. . It follows, therefore,
that there has been a forfeiture of the muly lgeni lease in

this case and that the plamtlff 1s entltled to enf01ce the :

forfeltul e.

" A% regards the pomt of notlce 1t was' not suggested‘:‘

in the trial Court; and though it was mentioned in the

'memorandum of appeal,to the lower appellate Court,
-it does not appear to have been ,urged as there is no .
‘yeference to the pvint in . the judgment. Besides ‘it

seems to me that there is no substance whatever in that
pomt The notice was given by the plaintiff who repre-
sented the Whole ‘of the landlord’s interest except that
ot defendant No:7, and the notice was in respect.of the-
whole interest, - The mere fact that defendant No. 7 did, -

1918,
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not ]0111 in- the notlce does not appear "to me to renderi

the notice 1nvahd or 1nadequate in any Way <

The result* therefore is-that both the pomts urged 1ni

‘ support of the appeal fail and the decree of the lower;
,, appellate ‘Court is aﬂirmed ‘with costs.

There Wlll be only one set of costs.”

Defendant No 2 appealed under the Letters Patent
Bahadumz Wlth V. R.. ;Szrm“ f01 the appellant =

- We. subm1t that the plamtlﬁ-respondent cannot take
‘ advantage of a forferture incurred before thie ass1gnment

in hls tavour.- This isa good proposmon of law accord-
ing to the- common law of England : see Halsbury s

- Laws of England Vol. XVIII; p. 535 Huntv. sthop‘"
- Cohen v. Tannarm

Rules of Enghsh Common ‘Law are appl1eable : to

' hela Ra]samt -v. Shekh Masludin®. Therefore unless
“the Transfer-of Property Act enacts to the contrary, the{;
, Oommon Law Would prevall

All that section 6, clause (b) of the Transfer of Prope1 ty
Act enaets isthat a r1ght of re-entry ‘cannot be tl&IlS-.{

;j;rferred away from the right of ownersh1p, and’ nothmg
"_’more -It cannot be used as an authority. for the- propo-g
. gition.that a right of. re-entry for a COIld_ltIOIl broken
e ass1gnable, as the right igin- the nature of a4 rlght
to sue T

:; Sectmn 109 of the Tlansfer of Property Act- cannot«
‘ be pressed to support the contentmn, for. a rlght Whlchj}

cannot be transferred cannot vest in: the transfe1ee ;f'

s Compare, Conveyancing and LaW of Property Act

- 1881 (44&45 Vie, e 41 s 10), Whlch is. smular toj;

- @ (1853) 8 Exch 675, Coni @ [1900] 2 Q B.%09."
M (1887) L. B 141 A 89atp te




gVOL XLIL]"  BOMBAY SERIES. B

fsectlon 109 of the Transfer of Property Act It Was held‘
that a rlght of re—entry for a breachfprlor to the aSS1gn- =
et could not be conveyed along Wlth the reversmn .

That is why it had to be: speclﬁcally enacted in Agt.l

&9, George V, 1911, C. 87, 8.9, Which is appli-
cable to leases executed after the passmg of the Statute -

. Nor does section 111 clause (g) of the Transt‘er of PlO-
perty Act help the respondents, for all that it lays’ down
isthat the right of re-entry which could be enforced by

the less01 and his heirs alone accordmg to the.old law,

is avarlable also to the ass1gnee see Halsbury s Laws of
..England Vol XVIII . 534 ‘

_ 5 V Palekar for respondent No 1 —The rlght 1n'
fquestmn can be assigned under the Transfer of Property:

Act. = I rely on sections 6, 109 and 114 (g).. Tu any case
there is-nothing which proh1b1ts such a transfer Statute

of 1911 1s 1n favour of an mterpretatlon contendedr

;by me
| Nzlkanth Atmamm, for. respondent No 2.

BEAMAN, J —I doubt whether. the true- pomt was
present to the mind of. the - ‘learned Judge below. He

-appears “to. have thought that the question could be.
answered from the laxiguage of sectlons 6, clause “(b), 109

-"and 111, clause (g) of the Tr ansfer of Property Act Even

-were that so1 should st111 doubt whether the answer'

he has given is rlght Sectlon 6, clause (b), is no more
'than a spe01a1 case of a mere right to sue. For if the

‘mere right of re-entry on breach of condltlon subsequent'

-1s'transferred without the revers1on, the person having
‘it could only use “it *for the purpose of a'suit to enforce
. forre1ture Wlthout gaining any right or interest in the
property so demised and forfeited.  Section 109 seems
.%o me to have no. bearlng on the pomt ‘Section 111,
“clause @)y need not mean any more than that the lessor
~must give notice: of intention to enforce. forfeiture, or if,
L ILRI—
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-719‘1\8 the breach has occurred after transfer of the reve1s1on «q
sznva- -the transferee must give notlce That is how I read 1t

© SHWAR. . and if I am right, it leaves our pomt untouched.
V.

_MAHABLE- " Pat in the simplest and. fewest words it is th1s does
| SEWAR the transfer of the Teversion carry with it the right to
enforce forfeiture for breach of condition prior to the
‘transfer ? The law in England was well settled, and*
. seemmgly unquestioned that it did not (Hunt:v.
Bh@shop(‘) ; Cohen v. Tarnar)®, till By the Act &2
Geo. V, C. 37 statutory vahdlty\was given to the-viedw
~ taken by the 1earned Judge below

" Tam not aware of any correspondmg amendment of-r
the Transfer of Property Act altering the law in Ind1a
Speaking. gene1a11y, it is safe to say that with few .
exceptions the Trinsfer of Property Actisa cod1ﬁed"f
" expression of the English law. Presumably, ‘then, it-
‘meant to give effect’ to what was the“sattled 1aW of'f
. England on this pomt ap to 1911. ’

'In the absence of- Statutm y prov151on and on: generaljf;

‘ pr1n01p1e, Iown I should find it hard to come t0 any-f

other conclusion than that which was so often statedf
and aﬁilmed in the Enghsh COurts :

_ The- facts W1th Whlch we have to deal are : (1) that"'

'there was a breach of condition three years before thls{"

, transfer (2) that breach of con stlOll would undoubted-'\

ly have worked a forfeiture ; (3) the lessor did not Wawei

" the breach ; (4) the lessor had’ never given the lessee’

. notice of his Jntentlon to enforce the forfeiture, beforez‘j
- the transfer '

] What then was transferred ? The reversion prlmarl-é
'by No one d1sputes it, or contends “that there Wasf
anythlng illegal or  even: questmnable in such an ass1gn-~;
ment. As between the transferor and tlansferee of the

(1) (1853) 8 Exch 675“ (3) (m900) 69 L J Q B 904
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ii&‘reverslon no questmn arises here and we have nothing - ~1918,+

s

to do W1th it ‘But as between the lessor and the legsee —

“the case is ‘different. - ‘Thgy had entered into a contract. -'VS'LS;YA?;‘J
- of. 1eas1ng on. conditions. . That contract had been - MAuiBLn

broken by the lessee. But, before ‘the penalty could be SHWAR.,
enforced the law reqlnred the lessor to give notice of =
“his’ intention to- eriforce it.- This he had not done:”

* Admittedly till he had (or-if the law permits thig, till
- his transferee had done $0), 1O penalty could be enforc-
“ed, and the contract would be subsisting. What the -
~lég8or does is to transfer the propelty demlsed to the.
plamtlff setting forth the prior contract and the fact that
-it had been broken, so in other words, Ieavmg the trans-
“feree to sue on the breach and enforce the penalty. It
is easy to see that this could not be:done in the case of *
-an ordinary contract.  While such a contract.-might be
“assigned before breach, it certainly could not after-
. wards, for then What is assigned is only the right to sue,
“for damages, and this is 2 mere right to’'sue Whether
-or not-the transferee is to-have what he can get by way
“of damages after suit. Bimilarly in this case, the fact
“that the transferee is ‘to have the proper tyﬁémlsed as
soon as he can enforcé the penalty by suit against the
1essee for breach of condition prior-to his transfer seems
‘to me_ to make no difference. A]l fhat the transteror
could assign was the reversion since he had not given
"notice of his intention to enforce forfeiture ‘on bredch
of condltlon already made. But it is argued he might
also transfer the rlght he had to give this notice and ,
thereupon to sue on the contract and énforce the
-penalty That 1s ‘the very pomt Could he? “For
what 1s this, thus 1solated but a mere rwht to sue ?
How can it be d1st1ngu1shed in any essential from the
assignment of a contract alread¥ broken, under which
‘the only surviving right is the right to sue for damages ¥
fTh1s right, it is to be observed, is quite’ dlstmct from
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vand must not be confounded Wlth ‘the r1ght to the,
_ reversion as upon the footing . of an existing 1ease and‘
" for that reason- it has to besexamined by itself after

analysis has revealed the true nature of the transfer as

! whole It is thus shown, I think, that the transfer is

a transfer of the reversion implying the actual sub-

s1stence of the lease; and therefore that the transfered
must wait for a breach. of condition subsequent:to:the

:transfer before he can sue to enforce a forfeiture, or as

~between. transferor transferee and lessee, it is no mére
,than the transfer by the transferor to the transfere*e of
.a right to sue the lessee and turn him' ount." In the
latter case’such a transfer is clearly prohibited by the
“Act, and in the ‘Tormer the transferee would: have no

~cause of act1on on the breach prior to transfer

-

But since the laW of England has been altered and

‘the Statute of 1911 prov1des in termsﬁ for such’a‘case

as this, I see no reason why we should. not in: such

" matters make the administration of the law as a Whole

‘as’ systematic as possible. It Would be difficult to ‘say

" that the- Transfer of Pr operty Act,ag it stands, in express

~words, prohibits ‘the p1a1nt1ff from suing here, and al-
'though as’T have shown a reference to gernieral prmclples

and the spirit ‘of.the Act brings out that conclusion, I

“-do not object to accepting the. statutory modification of
"}'those general pr1n01p1es ‘which “has’ taken place’ in

England It is ‘only upon. that ground that I ¢ould
brlng myself to. conﬁrm the decree of the lower Court

Appeal dismlssed W1th all costs Lo
HEATON J.:—My opinion‘also is that the decree made

"by Shah J. should be conﬁrmed The only ground on

which. thatdecree is assa11ed is. that the lessor»couldq

“not. transfer lus rlght* to put. an'fend to ‘the -leéast,.
_this rlght’%erng founded on a breach of a cond1t1on of.
the lease Whlch* happened prlor to the transfer. The

q.‘ *
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¥01nt is one which -was taken for -the, ﬁrst -time 1n_,::-:-.'7’191’$'\
.,(.second appeal ; it was not argued. i 111 the trial Court or. 7 VsEeE
-“in the Court of first appeal: It isone Whmh 1nv1tes C SEWR.

-:.and for -its. satlsfactory elucidaticn .in my opinion MAuAnLE-f"'
‘-requlres an investigation of the facts froman altog gether " sawir..
" new point of view. We cannot make such an 1nveat1ga-, ' .
#tion here nor ought we to remand the case. I am, thére-
fore, not satisfied that the transfer by .the lessor t0 the,
pla,mtlff was illegal iA so far as it comprlsed a. transfen
“ofa right to sne. Indeed, though my learned brother
takes the contrary view I am rather dlsposed to think
_that the transfer in.this case,is one: ‘which is exactly
“covergd by the words of - sectmn 109 of the Tlansfer oﬁ :
Property, Act. L ey B
e Decree CO@ﬁrm&ed.
LGRS

- APPELLATE CIVIL. 3

. Before My, Justzce Beaman cmd Mr Justece Heaton

'GHANDRAPPA Auas APPASAHEB BASAWANTRAQ DE%AI A axs 1918,
. OTHER,(ORIGINAL PLAINTIFFS), AppELLANTS v. BHIMA Bix DASSAPPA March 12
MAIXIKERI AND OI‘HERS (ORIGINAL DEFENDANTS), RESPONDENTS o

G’mnt of land——Deshgat Vatan——Grant for peons’ sermcea—Resumptwn of

" gmnt—Gmnt burdened with service, pnma facie irredumable— Grant of office -
. >to which lands are annexed by wa,y of remuneratwn, pmma facxe reaumable”
"'»“",'——Burden of proof.

-

. Tn'the Bombay Pres1denoy where anclent grants of lands are sought to be :
resumed, all grants of ‘thg‘ kind for the purpose. of “applying the law of
resumphon fall into .two main categomes (1) -grants of lands’ burdened with
gervice, and (2) grants of office to- which lands are *anitexed by way of re- N
-munération mstead ‘of of along with cash.. The former grants are always .
~irresumable, unless the- grantor can show that. they have béen’ specwllyt
condmoned g0 as to'enable him to resume for failure to perform these services, -
‘or at his own &111 to dlscontmue the seeres and rdsume lauds Grants under

.ws\1

v Second Appeal No 40 of 1917; t
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