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FULL BENCH
Before Sir Baszl Scott, Kt., Chief Justzce Mr. Justwe M’acleod and
B , , . M Justice Shah VNG
. 1918‘. ‘ HA\YMANTRA’\I RADHAKISON MINOR, BY HIS NEXT FRIEND - ms MOTHER
_July 30.  AND CERTIFIED 'GUARDIAN JANTBAL, wmow or RADHAKISON MAR-.

WADI (or1GINAL PLAINTII‘F), APPELLANT . SHIVNARAYAN ASARAM
"MARWADI axp ANOTHER (ORIGINAL DEFENDANTS),‘RESPONDENT.SA

' Civil'Procedure Code (4ct V of 1908), Order XXXII, Rule 7; Schedule 11,

- clause 20—DMinor—Arbitration—Reference to arbitration out of Court, by

., minor's guardzcm——Award-—Appchatwn by the guardiai to” have the award
ﬁled——Applzcatwn mot - an agreement with reference fo suzt—Mmor “not .-
entitled to protectzon of Order XXXII, Rule 7.

A dispute to whicha minor was a party ,was submitted to arbltratlon out |
of Court by the minor’s mother. After the award was pubhshed the mother,gb
on behalf of her minor son, applied to the Court under Clause 20 of : the
Second Schedule of the Civil Procedure Code, 1908, to have the award filed in
order that a decree might be passed on such award. The other party did not -
object to such filing and the award was accordmfrly filed and a decree passed '
thereon. Subsequently the minor through his mother sued to set aside the‘ .
deeree. - The trial Court dismissed the suit. In appeal, as the Court  was of
the opinion that there was a conflict between the case of Mahadev Balkrishna =
. Kelkar v. Krishnabai™ and the case of Vithaldas v. Dattaram: @), the follow-
ing question was referred to a Full Bench :——When a dispute to which. a '

. minor is a party has been submitted to arbltratlon ont of Court, and the
award made upon such submission has been brought into Court under -
Clause 20 of the Second Schedule, Civil Procedure Code, and thé Court has
been asked to file it and thereafter pass a decree upon it, neither plrty: object-
ing, is not the Court bound -to sanction this agreement- to have the award
filed and a decree passed upon it,  as for the benefit of the minor, and so also -
_ to certify the decree ? and if the Court fails to do so, is not the minor

entitled to the pmtectlon of Order XXXII, ‘Rule 7 of the Civil Pyocedure .
Code 2 . .

Hclcl ‘the questlon must be answeled in the negatlvc

Held further, that there was o cbnﬂlct between the cases of Malzadev
Balkrishra Kelkar v. Krzshnabaz(n and Vithaldas v. Dattqr ram@,
# "7 ®First Appeal No. 76 of 1916
‘ m (1896) P.J.609. - @ (1901) 26 Bom. 29& o
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FIRST appeal agamst thée dec1s1on of R. T Klrtane, 1918
FlI‘%t Chs:, Sub01d1nate J udge at Poona in sult No. 395 —TE
: HANMANT- -
of 1912 v . . | Hawy
Sult to set a81de a decree N . RADHAKISON

. U .
 Plaintiff’s father Radhakison and lns brother Asaram - SerN
,(father of the defendants) carried on a tladlng busmess P
in partnershlp On- Radhakison’s  death in 1907,
’ dlsputes arose as to pa1tnersh1p busmess and the:
plaintiff being then a minor, his guardian - mother
referred the disputes to arbitration. - The - albltrators'
~made their award in 1908. The plaintiff, by his
v'mother, applied to . file the award under clause 20%of
the Second Schedule, Civil Plocedure Code, 19()8 The
",apphcatlon was registered as suit No. 345 of -1908 and
- the defendants having consented, ‘a decrée was passed
" in terms of the award. Shortly afterwards the. plain-
| tiff’s mother. having discovered -that the accounts
‘produced by Asaram before the arbitrators were not
ij_ correct, and that. the arbitrators had not properly scru-
‘tmlzed the accounts sued’as_ ’fhe guardian of the minor
g plamuff to set asnde the decree on the ground of
fraud $ : - - K
The Subordmate Judge dlsmlssed the plamtlﬁ"s suit
holdmg that the award decree was blndmg on the_l,
. plaintiff.. = S - SR
* On appeal to the High Court it was contended that
Whether there was fraud or mnot, the plaintiff was
" clearly entitled under Order XXXII, Rule 7, Civil
: Procedure Code, 1908, to have the decree set aside. The
‘appeal was argued .on the 18th Mafch 1918 before
" Beaman and Heaton JJ. when their Lordships made
~the followmg order of reference to ’rhe Full Bench :— -

BEAMAN J ——The mother of the@lamtlff his natural 3
_ guardlan referred certain partnership disputes between-
. . the plaintiff and. the defendant  to .arbitration, The
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plaintiff Wa‘s"then»a minor. . The plaintiff’s mother took

the award to Court, and apphed under clause 20 of the.

‘becondﬁchedule Civil Procedure Code, for a‘decree in®
. térms of the award, the defendant consenting.. A .

decree was passed, but not certified to be for the bene--
fit of the minor. Finding himself d1ssat1sﬁed .with the-

“award and the. ulecree passed upon it; “the plaintift

through his mother as guardmn has br ought this. suit-

‘to have the decree set aside on the ground inter alia -

of fraud.  Itis contended before us.that whether there.
was fraud or not, the plaintiff is clearly entlnled under

. Olgler XXXII, Rule 7, Civil Procedure Code, to have the
‘decree set aside, and the question is whether he is 0.
“entitled of not? Were the point free from authorlty'

1 shouldshave had no hesitation in holding. that he was, -

So it was held upon exactly similar facts in the case . of
Mahader Balkrishna v. Krishnabai® by Pa,rsons and
Ranade JJ. But a D1v1s1on Bench - cons1st1ng of
Sir Lawrence Jenkins and Chandavarkar JJ., came to a.
contrary. conclusmn in the case of Vithaldas v. Datta- -

ram®,and very definitely overruled the earlier demsmn
This was not through inadvertence, since the ]udgment '
of the lower Court was expressly based upon the case of

-Mahadev Balkrishna v. Krishnabai®. It is plain that
" the later decision could not have been given . in _opposi-.

tion to the earlier without reference to a Full Bench, .-
but for the latitude allowed Courts in shutting their -

- eyes or not, to case-law which is not.in the authorized

reports. It is significant that althohgh the Court must -
have .known that it was overruling the decision of -

‘Parsons and Ranade JJ., when it decided the case of
»r"Vzthaldqs v. Dattaram®, no reference is to be found 111, '

the judgment to that decision. We find here -then g -
direct and irreconcilable conflict - of ]uchclal _decision,
We have no other course open to us than to refe1 the

W (1896) P, J, 609, o (1901) 26! Bom. 293
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,.pom‘o to a Full Bench for authoutatlve settlement In
~doing so T will state as briefly as I can why, Wlth all -
.1espect -to the 1ea1ned Judges 1esp(§;1s1ble for 1t I'think

the later dem sion wrong, ‘and the earller decmon rlght

by any one acting for a minor. It is’ none the less true -
_that” all such agreements are. in essence contractual

It is true that the*words of Order XXXII Rule 7 W111
‘not apply to the agreement to refer out of:Court, made -

since their effect is to abridge of extend, as the case

may be, strict contractual rights. But since ex Typo- -
_ thesi such agreements to refer and resultant references,
as well as awards made on them, are outside .the"

control of the Court and beyond its ]u11sdlct10n such -

-cases-are Not within the contemplatlon of Order XXXII,-
‘Rule 7. Such submissions to arbltratmn by ®uardians °

‘de facto of minors, and awards upon them would, I.
~apprehend, always be voidable by the minor concerned
~.on attaining his’ ma]outy, just as all his other contmcts
would, to the same extent, subject to the - same
eond1tlons But when a Court hizs intervened, the case
is 1ad1ca11y different.. - Upon 0eneml principle and, -
neglectmg for a moment the actual language of
*Order XXXII, Rule 7, it is'safe to say that whenever

- and upon whatever brocedure, under what conditions

S0 ever, a Court has made a non-contentious decree, a
decree, ‘that is to say, which is analysa.ble into a decree
by congent, affecting a minor’s nghts that decree must |
‘be cermﬁed to be for the minor’s benefit, and if it is not
then it is voidable (Wlthout there being any need to
. prove fraud ) at the minor’s option. This statement of
- general pr1n01p1e which I believe ‘to- be universal and .

~without any excepfion is a necessary consequence_‘of
the'rale that all Courts when *dealing with the affairs .
of minors are charged with a“special duty, the duty,

‘that is, of protecting the minor’s interests. It is not

: enough that a guardlan ad lztem should be appomted

mas—u '

1918,

N
HANMANT- -
" RAM
RapHaRISON
v
SHivy-

_ NAR,AYAN.‘_:



1018,

* HANMANT-

RAM

: RADHAKISON

A
SHLV-
‘NARAYAN,

262 - INDIAN LAW REPORTS, [VOL. XLIIL .

- when a compromise is effected, that is to say, whenever

the Court does not decide for itself what the min(')‘r’s

- rights are, itis bound, before making a decree in terms

of the compromise, to satisfy itself as far as it can that

" . the minor has been properly proteated aud that his
“interests have not been sacrificed in any way. If the -

Court does not do'this, and what is more, place it clearly..

-on record that it has done so before binding the minor .
- by its decres, it has fallen short of its duty, and _its -

decree is at once voidable at the minor’s. option on -

g‘_atfaunng majority. -Such being the widest scope. of.‘_
. the law, and expression of the principle upon-which .

it. rest% it- will ‘'be seen that the actunal lzmguace of -

Order XXXII, Rule 7, 1eally ilocs cover every proper

case, Aud thereismno difficulty at all' in showing that

it covers the case before us, as well as the case before

the Court in’ Vithaldas v. Dattaram®. The learned:.

~Judges there appeaiﬁv to have thought that: the only'

agreement in question was the agreement, out of Coﬁrt,,
to refer the matters in difference to arbitration.. That -
however is not so. - Where a suit has been brought atndu-~
‘the parties (one of them being a minor) submit to
arbitration under the- control of the Court, it has been

- held that the agreement to submit is not such an agree-

‘ment as is contemplated in Order XXXII Rule 7, and
- does not require the sanction. of the Court. There are =
.two answers here: (1) In strictness this. 1s an agrée—
~ment. and the mere fact that the Court grants’ the
" application amounts by implication to .the Court B
. sanctioning it.up to that point: (2) But it is obvious

that the Court cannot at that stage decide whether the -

.. agreemént is or is not for the benefit of the: minors, .

That can only be known: when the award is:made; "It

‘may be very much in the minor’s favour, or it ‘may be -
" very much against’ him.‘ -The same is true of a:like

© . (1901) 26 Bom. 298,
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~agr eement made, befme the partleo , have come to
, . Court at-all. -But while in.the former case I suppose
- 10 one woild contend that the Court need: not sanction

~ the decree, .upon the award and declare it to be for the .
- minor’s benefit, the decision - under examination holds
that this is qulte unnecessary when the prehmm‘uy"

L1918,
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. steps, -the reference to arbltratlon and the antrd were -
‘anterior in time to the Court having any Lnowledge, of

- the facts or jurisdiction over the parties. "In every case

of the kind a.decree by .consent uuphes an agreement

~somewheresand if the Court is wholly ignorant of the

. fact of any such agreement having ‘been made, at the

time it was made, or the terms upon which -it was
~1nade; nevertheless before it can pass a decree it isin a
_position to ascertain from the terms of the.decree it is
, asked to make and a comparison betwgen those terms

and the facts which it. will insist upon knowing

. -whether the underlying. agreement has been for the -
~ minor’s benefit or not. The validity of this genual/

statement is not touched, much less impaired, by the.
“circumstance that in the particular case before us the
: ‘1pphcat10n under clause 20 of the Second Schedule was

- made by the minor. Tf the matter was from that..

" moment to go through uncontested up to decree, then

- the terms of the award were evidence enough of what-

a,greement had been come to by the parties, and

material enough to. put the Court on enquir y Whethel_‘ _

before converting it into a decree the Coulb would
take it to e -for the benefit. of the minor. Now
if we return to. Order XXXII, Rule 7, and
compare its lancuage with .c;ause 20 of - the
. Second Schedule it is plain that an appllcatxon under

" tlie latter will at once take the form of a suit, in which -

if a minor is a party he must be either plaintiff or
“defendant. He must - therefore be represented. He
" must have a guardian. . Either, in.any particular case,

- he had or he had not. If he had, then one at least of
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1918. - the Vlec\l difficulties smted in the Comt’s 3udgment in
HAWML - Vithaldas v. Dattaram® is removed. If he had not,
" ran - thenthe decreecould not possibly stand. No decree could

RADHAKISON be made by any Court affecting a minor’s rights unless
" Shv- the minor were represented in the suit. Thus we have’

~NARAYAY. * i1, effect a suit in which the minor represented in fact by

the guardian, his nlother, is plaintiff, and the defendant
he1e was the defendant. The prayer of the plamt is to
decree an agreement which has been arrived at by plo-
cess of arbitration out of Court.: All its terms are now
known, that istosay the terms of the result ‘of the agree- -
- ment to refer, ‘namely, the contents of the award. The law
- permits and therefore of course contemplates defences
This, like any other suit, may be contentious., But if 1t
is not, if both parties say to the’ Ooult we are agreed in -
desiring your decree in the terms we have laid bef01e
_you, and if one of those parties is a minor; suvely this
is an agleement within the letter, asit most cer tainly is
within the spirit of Order XXXIT, Rule 7. Elseit appeals‘
to me that minors would be exposed to gross abuses
everywhere. .Their nominal guardians might -always -
. submit their disputes to arbitration, and bring in an.
award asking for a decree in terms of the award after:
-sebtling with the nominal defendant, and the G'oﬁr._b.»
‘would only have to pass a decres without taking the ,'
trouble to investigate the merits to bind the minor, and -
- 8o make itself the instrument, and the most effective
instrument, of défranding him of his just rights.. Of
- course ib may be answerved that e\eludinga minor in
theése cir cumstances from the pmteetmn of Order XXXII,
TRule 7, does not meal that he is Wholly depnved of
redress. He can still prove that he was not adequately
represented, or that the consent decree was obtained by
fraud. But these are often diflicult ways, when many.
years. huve pdsSed I see no reason at all why the

[,

oy (1901) 26 Bom 298 .«
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_ minor should not have the much éunpiéi,‘"t‘he much

@a&1el the unthﬁed 1ehef pl 0V1ded by Oldel ‘{XXII .

‘ HANMAN&{ ;
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In my oplmon the answer .to the questmn Whu,h I-
: Would refer to the Full. Bench is that all cases of the -

- kind' do fall within the ‘language and intention- of

1918
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Order XXXII Rule 7-and that in the casé before us - the

K

plaintiff is* entltled to have the decree set as1de

The following is. the questlon refe1red to the Pull

\"Bench-—@" , S o

"~ When a dispute to Whlch a minor is a palty has been
submltted to arbitration out of *Court, and ‘the award

- made -upon, such submission ‘has ‘been brought into

* Court under clause 90 of the Second Schedule, Civil

Procedure Code, and the Court has been asked to file it -

\and thereafter .pass a decree upon it, ‘neither. party

_ objecting, is not the Court bound to sanction this agree- -

ment to have the award filed and a' decree passed upon .
it; as for the henefit of the minor, and so also certify the -

decree? and if the Court fails to .do so, is not the

minor entitled. to the protection - of Orde1 XXXII
Rule7 Civil Procedure Code ? . :

" HEATON, J. :—The facts out of which arises the dlspute :

bef01e us are these: The plaintiff is 4 minor ; his

father was a partner in % firm;-on his death disputes
~ arose as to the business of-the firm. It was agreed to-

~ vefer these disputes to arbitration, this agreement being

“signed by the mother and natural guardian on behalf i

‘of the plaintiff.. An award was made. The plaintiff
tluough his mother as guardian applied to the. Court as
p10V1ded by para. 20 of the Second Schedule to the Civil
- Procedure Code that the award should be filed. There-

- upon the application wis numbered and registered as a

. suit, notices were issued, there was ng contest and even-
tually g decdree was niade in te1ms of the award.

! .
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. The minor now, again thlouOh hig mother as guau;han
sues toavoid the decree on the ground that he is entltled
to do so by the provisions of Rule7 of Order XXXII. The
question before us is whether he is entitled to do so or
not, whetherin sllt)l-t,' Rulé 7 of Order XX XII governs the
case. . If it ‘does, the. plaintiff certainly ‘can -avoid. the -

~ decree, if there was an agreement as to or'a comprémise

gof the suit entered into without the leave of,the Court.
I'irst of all we_ have to detelmme whether thele was an -
-agleement or compromise. I think there was. Where,
“as heve, there was a suit to file the award followed after -
due notice tothe detendants by a decree without contest -

- we must, I think, assuine eithera tacit or exphclt agree-

 ment that the award should be filed. It may- be urged~ '

that this is a quesuon of fact ; if sp we can determine it
-in this appeﬂ which is a _hlpt appeal. But when this

view, that there was a tacit o{r-e‘\phut agreement -~
between “the plaintiff and defendants that tlie award.
should Dbe filed .without contest, was mentioned in-
algument, there was no objection made, as T wrider-
stand, %o the  assumption. I, therefore, assume that
there was a tacit or explicit agreement. - 1f there was. an; _
ag1eement either express or tacit then there was, it -
-seems to me, ‘an agreement of the kind contemplated by .
Rule 7 of Order XXXIL Suppose there had been a.
contest in the suitand that then the contest had -been .

-‘dropped and the award filed by consent. If 0 1t could’

“not, I think, be successfully argued that Rule 7  of
- #0rder XX XII would not apply. Equally to my thinking.
* it cannot be argued sﬁccessfu}ly,-that thé rule does not
' ,apply when there is no contest. ’ '

The point is_one of gleat é,eneral 1mp01tance for 1f
that rule does not apply to uncontested decrees obtained
on awards, the door is opened to the evils in theu worst

" form which the rule is intended to prevent: for: We'

*
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know hovv easﬂy WldOWS are ca]oled or decelved and.

how often they are 1nduced to sacrlﬁce the. mtelests of‘

mmorsons B P

N

- My lealned Brother has explalned that a refel ence to a
'Q,Full Bench is 1mperat1ve in-this case. It is the more
fﬁso because- in a recent case of Kheratali Poshanalh V
- v. Mahmadali Nodarali®  we delivered a judgment *

“which in principle is irreconcilable with. the judgment
in Vithaldas v. Dattaram®. . For myself 1 venture

stitl to think that we are right and that the judgment’in .

;V1thaldas case® was not right :-at least' would not be

right now, for the words of section 141 of the Code are so _

':'expllclt as to compel us to apply Rule 7 of Order XX XII,.
", tosvits on@wards as well as to other suits. When _We

dealt with second appeal No. 711 of 1916, however our .

'./-,-autentlon was not, called to the deuslon in- Vd/zaldaa
'rase(’) : : '

| The reie1ence was heald bv a Full Bench conqlstmg .

“of Scott - C J Mdcleod and Shah J] on theoOth
.Julv, 1018

Bahadw i with §. Y Abhyanlcar f01 the r1ppel-
’.~:lant.—--Thls leference has. been made to settle the

- conflict between Mahadev Balkrishnd V. Iu_zshna-
" bai® and. Vzthaldasv Dattaram®, * S

' 'l‘he*Second Schedule to ‘the Civil P1ocedu1e Code
“provides for three alternative courses. Clause 1 deals

-with a reference through the Court. - Secondly, clause 17

- refers to a reference outside the Court, which reference

is made a rule of the Court. - Procedure governing both

these kinds of reference is identical. Thirdly, clauses 20
-and 21 relate to a reférence entirely outside the Court,
Wluch reference is not made a rule of the Coult Here,

o m (1918)s ANo.7110f 1916 (Un. Rip)
(2) (1901) 26Bomr 2987 (1896)P 3. 609,
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1918
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the time of pa@smg a degree in its terms.]

too the procedule subsequent to the ﬁllng ot’ the awald
is the same as in the first two cases. In._the third - case

~ ‘d11eet1y an application'is made to the Court to file an™
RADTIAKISON -

award under clause 20, it is to be registered as a suit

~wherein the applicant becomes the plamtlﬁ and the

other party becomes the defendant. . -
- In the present case, the 1efe1ence was under. clauqe 17
It ended in a decree which was taken Wlthout a con“{est
That decree, to be valid, ought to have been certified

under Order XXXII, Rule 7, since the plaintiff was a

- minor : Mahadev Balkmshnav Kr zslmabaz“’ Vzthal—

(las v. Datmram@’

" [8HARL, J. :—Your argument must g0 to the full lenoth
that whenever there is an Award to which a minor is a
party, the Court should apply Order XXXII,. Rule 7_ atﬂ

On gener al p11n01ples whenever there is a su1t 1n
which a minor is interested, it is the duty of the Court

© to apply its mind to Order XXXII Rule 7. Here,,ailso,"‘
'thele is such a suit. : . -

i . _
When there is an agleement to refer a dlspute to

arbitration, thele is also an implied agreement to abide

by the result of the reference. This implied agreement
is carried out by asking the Court to pass a decree on

~the basis of the award. To this extent, it is a. com—

promise on behalf of a minor with reference to a suit :
see“Pragflas V. Glrdhardas@) Atmaram v. Bhila®,

Sez‘alvad and C’oyajwe Wlth R. Balchle for - the
respondents were nob called upon.

Scott, C. J. ——The question referred to the Pull
Bench is as follovvs +—When a di$pute towhich a ‘minor

isa party has been submltted to arbltlatmn out of C‘oulb

m (1896) P.J, 509. ~ . ®(1901) 26 Bom. 7s‘atp 78 'ﬂ
@ (1901) 26 Bom 298, - 4 (1919) 15 Bom L. R. 223 o
o ; RN L atp. 2
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S and the awald made upon such sublmssmn has been Q1918 " '
" broughtinto Courtunder Clause20of the Second Schedule, —

; H ~
- Civil Procedure Code, and the Court has been askedsto ‘ii’ﬁ” )
- fileit and thereafterpass adecree upon ityneither party R“’““’”SO“
. ‘objecting, is not the Court bound to sanction this agree~ va, -

~ment to hiave the award filed and a decree passed upon  VARAYAN.

- it, as for the benefit of the minor and so also certify
- the decree ? and if the Court fails to do so, is not ‘the
;"mlnor entitled: to the plotectlon of Order XXXII
 Rule 7, C‘1v11 Procedure Code? RS

A It 1s necessary to read thls questlon W1th the main.
. facts in'the suit, namely, that a reference to arbitration
was made, or agleed to, by a mother on behalf of her*
~ minor sog and after the award was pubhshed ‘the
~ mother on behalf of the son applied under clause 20 of
- the Second Schedule of the Civil Procedure Code that
“the award should be filed in order that & decree might -
“be passed upon it. The minor thus became, through
v hlS next friend, the apphcant

o It the other party to the. reference raises no ob]ectlon
to the apphcaﬁlon, and the award is filed and a’ decree’

. passed in accordance with it, it does not appear to me
" that'it can be said that there has been any agreement
on, behalf of the minor with reference to the suit in

: Whlch the, next friend is acting, although were: the
minor the defendant in such a suit as is- numbered
aunder clause 20 of the Second Schedule, it “might be
that a promise ngen ‘on behalf of the minor to allow
the award to be filed without opposition and a decree
passed in- accmdance with it would be an agreement
on behalf of the minor v with reference to the suit. If-

. a plaintiff gets everythmg that he applies’ for without
. objection by the defendant it cannot be said that there
is a decree by consent.in the strict sense of that term.

’ It isonly-a decree upon the submisuon of the defendant

xnna—-za )
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The fact that the defendant does not ob]ect Would
‘not impose upon: the Court the necessity of sanctioning
anything as a condition plecedent to’ filing the award
and passing ,a decree upon jt. The judgment -.of
Mr. Justice Heaton, one of the referring - -Judges, . puts
the question of agreement as a matter of assumption. of
-an und1Sputed fact. He says “where as here, there.
wis a suit to file the award followed after.due notice to
the defendants by a decree without contest, we must, '
I think, assume’ either a tacit or explicit agreement that
the award should be filed. It may be urged that this
isa questlon of fact ; if so; “we can determine it in this
appeal which i is a first appeal But when this view,
' that there.was a tacit or -explicit agreement between
the plarntlﬂf and defendants that the award whould be-
filed Wlthout contesﬂ ‘was mentioned in argument,
there was no ob]ectlon made, as 1 understand to the
ass’umptlon 1, therefore assume “that there. was a tacit

or e‘{phclt agreement ”  That assumption, as it seems

to me, comes to this that the defendant.let it be known
- that he was not objecting to the filing of the award,

"I do.not thlnk that that.amounts to an.agreement of
compromise on behalf of the minor plaintiff with
reference to the suit within the meaning of Order XX XIT, -

"Rule 7. Tt'also appeals to me that there is no, conﬂlct
between the two cases alluded to in the refe1r1ng
]udgments Mr. Justice Parsons and Mr. J ustice
Ranade” say in “Mahadev Balkrishna Kelkar v. .-
Kmshnabm‘” €T is admitted that the sanctlon of the
Court was not obtalned cither to the original agreement
“of reference to arbltratlon made by Vinayak Balkrishna,
Kelkar on “behalf of his sons or to.the- -agreement of the
- same person that the award .should be.filed or to the

decree. It is, in our ‘opinion; essential under sec-
tlon 462 of the 00de that the leave of the Court should

(1) (1896)P J, 609 at p. 610,
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. f’have been obtamed to the agreement before- a(deeree‘ | «_““'-1‘9'1:82

~‘was passed on it.” That; as' I understand;is the - o
HANMANT-‘

: second agreement mennloned namely,” thatthé: award” . pag
? should be filed.: That would be an' agreemeiitiion: RADH;:K’SC’K
) behalf of a minor- defendant after thei application-had' . gpr- -

" been nimbered as a suit. In Vithaldas viiDattaiam®,. - NAEYAN.
- 8ir Lawrence Jenkins delivering ' the ‘judgment’ of -the '

. Oourt said : * Can, then, the decision be sdpported on“

- the ground that there has been no'such Teave ag’ ‘sec~

~tion 462 contemplates ? We- thinkfiot.'“That"sectior

. obv.lously contemplates the ex1stence of a guard'lan‘and

was entered into, the1e was nelther a guardlan for & sulb

. mnora suit.” I infer from the; ]udgment‘ in, the ;688 -of
. Mahadev' Ballcmshna Kelkar,v. Kmsh@aqu@) thah the

. Court there was of opinion: that the, orlgmal ag_ eemen’o of

_ reference before there had; been any -application number-
o 'ed as a sult ~would not;require the leave,df the Court. iy

" The questlon referred musb I thlnk be answered 1n
‘the negamve S

MACLEOD J. i—The suitin,which. this; referenceahas
",'been made was filed by the; plam’mﬁ,‘a minor, to,set
aside the decree pasSed in his favour on:an,award. .The :
B fagreement to. refer was made on, his sbebalf by;his
mother as his guardian, and the grounds, 0D ; whlch he
applied to have the decree seb aside. Were ‘that- the.
~ accounts submitted to the arbitrators.by, his. deceased:;
father s partner were not correet, that his guardlan was:
‘not in possession of true information at the time: of. phe
-'award and that the award had been obtained by. fraud
In the trial Court the suit;was dismissed.;.

“Tn ﬁrst ‘appeal, the 8th’ gronnd lof - éppeal"was ‘ag’.
follows & The dec1ee passed on'the award contravenes’

(1901)26 Bom 208, ,‘nlm,(1896)“P.fq..609,:at p. 610.).
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the provxsmns of Older XXXII, Rule 7ofthe Civil

Procedure Code.” - When the appeal came on for argu-
- ment this point seems to have been raised as a.preli-

minary --point, for ifiit was successful, there was: no.
necessity to go into the question ‘of fraud. The diffi-
culty in dealing with the-point arises from the fact

. that it was not taken atb the hearing and there is, there-
. fore, no ewdence on the record of any agreement which.

had been entered into on- behalf of the minor with.
reference to the suit by his next friend, and therefore,.

- the agléement Whlbh has now been relied upon by the.
- appellant had to. be’ assumed from the facts already
‘recorded : ' *

“Now the’ only a,orleement enteled info by the minor s:

"guardlan -was the agreement to vefer. But it was -

argued for the appellant, as far as I can gather; that
the agreemenb to refer' implied a further agreement

‘that when the “award was made on the reference it was
. to be filed 4nd a decree passed on it under paragraph 20

of the Second Schedule. In the first place, I do not think
that we can infer from the agreement to refer the matter
in dispute to arbitration, a fur ther agreement to abide

by the awari but.-even if we could, the agreement to
refer was made before sult and any further agreement_/
implied therein would also be before suit. All that

appears on the record to have happened was that the

‘award was made in favour of the minor. His guardian

then filed anapplication underparagraph 20 of the Second .
Schedule that the award should be* filed. Sub-para-
graph (2) states that the application should be in writing
and should be numbered and registered as a suit between
the applicant as plaintiff an.d the other parties as defend-
ants. Sub—paraglaph (3),states that the Court should -
direct notice to be given to the parties to the arblfratmn,

.other then the applicant, requiring them to show cause, )

within a time specified, why the awerd should not be,
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ﬁled and.under paragmph 21, whele the Court is satis- | ‘ ’1918 o

ﬁed that the matter has been referred to arbitration and ~ HLANMANT. A
“that an award ‘has been made thereon and where N0 ipgy.

ground such as is mentioned” or referred - to in para- - Bml‘ﬁmm

_graph 14 or palagtaph 15 is proved, the Court shall. order  smv;
the  award to be filed and shall proceed to pronounce = FATATAR.
-judgment in accordance with the award. Notice in
. the ordinary - course was: issued, - _the apphcatlon
came on for hearing, and the defendant raised no-
: ob]ectlon to the award such as hé’ might have raised
under paragraph 14 or 15 of the Second*Schedule After
‘that it was. the Court’s duty to pronounce ‘judg-
“ment in' accordance with ‘the award. -Therefore it
" cannot be said that there had been any- agreement by
tl;e guardian after the apphcatlon to file the-award had
.-been made and the matter became.a, suit; which requir-
od the sanction of the Court under Ordel XXXII :

Rule 7.

-

A But even assuming that the defendant, ‘atter the appli=
+ cation to file the award had been ,made," had promised’
that he: would not. take any ob]ectlon under para~
graps 14- and 15 of the Second Schedule, it . cannot be
_said that there was an agreement by the minor’s guardi-
an which would come w1th1n Rule 7 of Order XXXII.
. The mere fact that the defendant consented that a
decree should be passed in accordance with the award,
which involved no action on the part of the -guardian,
would not in any sense constitute an agreement by the
guardian. Therefore dealing with the question which
has been referred, I should be inclined to say that if the -
defendant in a suit by a minor plaintiff registered under |
‘paragraph 20 of the Second Schedule, Civil Procedure
. Code, raises no objection to the ‘'award being filed, and
a decree passed thereon, there is no. agreement 2D¥ the
guarchan ‘of the minor such as would come w1thm the
- meaning of Order XXXII, Rule 7. Therefore I agree
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W1th What has been sald by the learned Chief J ustlce'
I may also add that there does not seem o me to be any;
conflict between the decisions referred to in the, rofor-
ring’ judgments in Mahadev- Ballﬂmshna Kelkar. v,.
Krishnabai® and Vzthalclas v. Dattaram‘” In-. thef
first case the. minor was a defendant and his" o'uardlan
_had agreed to - judgment against him, while. in the.
latter the only agreement on the record was the. agree,;;

" ment to refer which was made as in this case at a tlme

When no suit was in existence: - Mahadev . Balkrishno
v. Krishnabai® was referred to in the argument and-
the learned J udges ev1dently cons1dered that it did not‘
cover, the case before them.-

SHAH J —I agree - with the learned Chief J ustlce "

I only desirg'to add’ that the question refel red to us iy
rather in a general form, and that my answer. must be’
“taken to be’ 11m1ted to’ the question read with’ re{erencei

i to the und1sputed facts of the case. “ ”‘. LT

g On the 4th October 1918 the appeal came up agam f017
disposal before Beaman and Heaton JJ., W,hen thelr_‘
Lordshlps dehveled the follovvmg ]udgments ~— m -

- BEAMAN, J: —Since the decmlon of the. Full Bench-
pxecludes us from gwmg the plaintiff i in the events tha.t .
have happened the unqualified relief provided for by"‘
Order«XXXII; Rule 7, Civil Procedure Gode it appears
to us looking into the pleadings that there .is mo-other

~ sufficient reason for disturbing the decree of the lower -

Court. The grounds upon which the plammﬂ’. appears‘_
.to have expected relief - Were limited to such as would ¢

' ordmauly be cons1de1ed on objection of parties to an

-award before the award was filed and converted into a.'
decree. ' There could be no doubt that had the decree‘,i
followmg upon the recording of the award in 1908 been'g
between adults, 1t would have been finaland unappealable

_‘(41896) P, J 609 : ) . @, (1901 26 Bom 298t
’ . ’ - &
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“Thereare no such allegatmns of fraud asfaras I ean: see, 1918. -
f ':1n the pleadings here as would ent1t1e the adult pl%ntlff T
;.-51t11atesd‘ as this minor plamtlff wasin 1908 to'have a AN
‘consent decree set aside. - And'there i is no other ground RADH:K“"“
" atallupon which a oonsent decree can be ‘set aside as . Smv- )
‘between those sui juris. ~ A minor might be entltled fo = NAwAYAY.
Jdargerindulgence and would certainly be hemdlf he Were
alleging inadequate representation and of course positive -
fraud:. . But mere misconduct on the part of arbltrators ‘
is'a matter proper to be inquired into ‘when an’ award
upon referenice to arbitration out of Court is brought
‘ 1nbo Court and by consent of parties converted there into
-a-decree. I confess I much regret that in the opinion
of the Full Bench the provisions_of Ordel XXXII, .
Rule 7, are not capable’ of the! extensmn 0f which we
thought they were capable When we 1eferred the matter,
because I think that it is very obv1ous that the law
"bemg as it is now authorltatlvely declardd to be, there’is *
nothmg to prevent the gxossest abuses “being pracmsed
by designing persons upon, fmlnors,\ even where theilt
~ guardians.may  desire to deal honestly by them, but
their ignorance and mcompetence as in the case of most
1111térate women quite unfit them to do so. And it seems
to me that frauds of that kind will be more specmus,
more dlﬁicult to- detect and more easy of accomplish-
" ment by adoptmg ‘the very procedure, which did no.
doubt greatly .influence. the Court dealing with this
. application under section 462 in 1908. "I can well under-
: ‘stand that a Court not being put upon its guard or in-
- .quiry might well say to itself : “If I give the plaintiff.
o all he asks for, it is clear that I can be doing him no
1n]ust1ce - And that too- appeals to have been the deci-

o sive reason, or certainly one ‘of the decisive reasons of

. ‘the. ]udgment of the Full Bench. Unfornunately, how-
.. ever, what-thus appears to be so reasonable might easily
. be made the cloak of that very m1seh1ef aﬂalnst whicl -
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1918. ° " ever y Court of Equlty is bound to be v1g11'1n*t and wary

. - 'When dealing with the interests of minors. ~To.give a
HANMANTS

T Raw -s1mp1e illustration of what I mean, let me suppose that
‘RapHAKISOX g minor had a perfectly.good claim of Rs. 50,000. " Let:
s s}ﬁ'v- ' 'me suppose that his ignorant «fd illiterate mother was

*, NaBAYAN.  cajoled: by the debtor, or possibly even bribed, to bring-
' a suit fof na-more than Rs.20,000. To givevcolour»‘t()'
“the whole proceedings the. defendant- ’might put in a.

written statement and then not contest the suit so that

' the Court by the process of reasoning I have suggested

‘might easily convince itself that it could be doing the
minor no- possible injustice if it decreed him his claim-

with all costs. Yet the actual truth would be” that the

; minor would have been defrauded of Rs: 30,000.

: However t\hat may be, we must take the law as 1t _is
given in the judgment of the Full Bench and leave such
~consideration ag moved my learned Brother and myself
when werefem ed the point to take effect possubly should’
any alteration of rules afterwards be thought necessary
“As the law now stands I am unable to discover any -
sufficient reason for 1nterfer1ng with the decree of the
Court below. We are not to forget that this decree of
1908 was actually executed and the money taken, let us
. hope, to the use of the minor. The child was very
young ‘then, - Even now when this suit was brought he
is said to be only seven years of age. It is clear, there-
. fore, that some one must have put his guardian up to
bnngmg the present suit, and the suggestlon is that.
that person is Ghanagsham, who has good reason to bear
a grudge against the defendant here and wished to harass
him in this indirect manner. We are not in a position -
now to go into the actual merits of the accounts of 1908, -
much less of course to inquire into the conduct of the
arbitrators. In my opinion the latter would not be a’
‘relevant issue in the present litigation. But I am not
very much concerned about the result, since I am fairly .

-«
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‘:f:satlsﬁed that no substantnl 1n]u1*1ce has really been - _ 1918.
“done to the minor. - Had it been, had I felt conyinced. g oanr-
“that equity requlred the ripping open of that old decree o -RaM
- RADUAKISON
I might poss1bly have found g "way ‘upon general princi- T,
i;ples to see the wrong vighted. As it is, I do not think /szil;f; ‘
that there is any need to have recourse to very wide-

general principles of that kind or to*take “the present -
“matter out of the four corners of the law Wlthm Whlch
“ 1t _properly belongs: L ‘

1 would, therefore now conﬁrm the decree of the
: Gourt below and dismiss thls appeal Wlth all costs

HEATON J.: —1I concur. ' R :
. Decree Confirmed. .

» J.G R
APPELLATE OIV,I];.
) Before My, Justzce Heaton and Jl[r Justzce Hanoard v -
. SAVLA BIN TUKARAM MALI AND OTHERS (ORIGINAL PLAINTIFFb Nos, 2 19i8
~ 'r0.5), ApPELLANTS v. SANTYA vALaD PARSHYA MATIAR AYD oTnEms .
August 19..

(omemzu. Derenpants Nos..1 1o 8), RESPONDENTS.® .

Bombay Revonue Jurisdiction Act (X of 1876), section ¢ (a)T——Bomba Yy
«Heredztary Oﬁices Act (Bombay Act IIT of 1874), section 18%— Mahar g
'Watan—Exaslence of the Walan can be investigated by,the Civil Court— .
Jurisdiction of Civil Court—Suit by villagers. to (leclare that the sLms of

; ‘fhezr dead. ammals belonged to tkem : g :

T N becond Appeal No. 305 of 1917. .. Co-
1‘ The matenal portlon of the section runs as follows :—
4. Sub]ect to the exceptions Bereinafter appearing, no Civil Conrt shall
.exercise jurisdiction as to any of the following matters : —
" () Claims against Government re'ating to any property appertaining to .
the office of any hereditary officer appointed or recognized under Bomaby Act
. III of 1874 or any other law for the time being-in force, or of any other
" village-officér or servant.
i N
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