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The lde: two nmltﬂages out of the ﬁve in favour of ‘19.13:- :j:‘”"
defendant No. I’s father were effected” during the pen- ;a_—l_\l_—-
dency of the plalntlﬂ’s suit-of 1899 and of the-execution ORU,,, AR;S v
~ proceedings in that suit. Tt is- clear. that the plamtlﬁ E:Eﬁg .;

" was’ a,ctlvely prosecuting the  suit. ‘md the execution” Farrrxman..
' proceedmgs from the date of the sult to ‘the date of the

- Court-sale.. . Under section 52 of . the Transfer of
e‘Property Act, Mariam, who was a" party to the Sulf),,

~“could not ‘transfer the plopel‘ty by way 6f mor tgao'e s0°

" as-to affect the rights of the plaintiff to bring the

" property to sale free from such burden.  These - mort-

" gages clearly affected the plaintiff’s right under the

" decree, which he could résist as a purchaser at the ~
*;Court—sale in execution of that decree. The decisions’

in Shivjiram v. Waman® and Rachappa v. Mangesh(”

: thouorh not under section 52 of the Transfer of Ploperty

‘ Act ‘clearly support this view. S
- Decrec reversed.

3. G R
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‘ 5
»~Hmdu la,w—Wzdow—Revmswnen——-Iszetker avard “oF compiomzse decrec

agamst widow bmds reversioners. |

The principle that a decree fairly obtaindl agamst a Hindu widow bmds
the reversioners does not apply to a compromise or.an awdrd decrce, not shown
“to have been fairly obtained against the Hmdu W 1dow as representmg the estate.

Jeram v. Veerbai™, followed I
.
\“Second Appea] No. 209 of 1917,
" M (1903) 5 Bom. L. R. 885.
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" _“1918.; SEGOND appeal flom the deGISIOII of V.V. Kalyanpur— ‘
‘”;_”“‘ kar, Flrst Class Subordinate Judge, ‘A. P.,at Satara,con-
o 131“ firming the decree passed by V. R Gut1kar, Submdmate :
" Sanro Judge at Lalad

ST , .
e . Smb to recover possessmn of;ploperty

. One J oti owned the 'property in dlspute He had a -

sepnated brother named Santu Santu had four sons,
one of Whom :was Rama (defendant). The: other three
had each One of them one son, plammﬁs Nos. 1 to 3

R*s

In” a,bout 1892, Jom died leavmg h1m surv1v1ng a
WlaOW le and a daughtel Tanu. : :

 “The defendant set up a claim under a W111 alleoed
=to have been made in his favour by Joti, anid took the -
property into his possession.” In 1908, Tai filed a suit -
to recover possession of the property from the defend-
ant and in the alternative to recover.maintenance from -
- him. The paltles referred their disputes to arbitration.
_The "arbitrators deelded that = Tai should live. “with -
the defendant but that 'if she chose to 11ve sepamtely
from h1m she was entitled to maintenance at the rate of -
- Rs. 36 a year. At the request of the p‘trtles the Court
passed a decree in-terms of the award

Tal died i 1n Docember 1911 Tanu havmg predeceased
her.’ - . o e !

- In 1912, the son of Tanu sold the ploperby in dlspute
f01 Rs. 500 to plamtlifs Nos. 1 to 3.

- . ii' :
The plalntlffs ﬁled the present suit to 1ecover posses- g
sion of the property frém the defendant

The defendant contended inter alia th‘lt the awald
‘decree operated as.res Judwata o L i

The lower Courts . overruled the contentlon and de-‘
~creed the, suit. R
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The defendant appealed to the H1g11 Court Fw
-~ D.R. Patwardhan for the appellant A The 1iu]e in

the Shwagungas case®- that rL.(ilemee fairly obtained -
‘a gamsta widow binds the reversioners applies hele see . -
- also MussumatBhaqu:tz Daee~. Chowdry BHolanath
Thakoor®; Jugol Kishore v. Mahargjah Jotindro.
:'111[0hzm Tagow(‘” Hurrinath Chatteryi V. Mohunt
Mothoor Mohun Goswami®- A consent decree is as;‘.,
‘ good as a contested decree. The case “of Jeram«év -
 Veerbai® was ‘decided by a- smgle Judge and* 19\-not_

',bmdmoh See also lelabhaz V. Baz Javer(‘” .

A K. Vakzl for the 1espondents ~Tle rule in- Shwa- ‘.

'gunga s case™ does not apply to a consent decree. In
" the absence of ploof that the decree was fairly* obtamed
"".the Court cannot presume it.” The burden lies on the
- defendant to show that the decree was fairly obtained.
. "See Jeram V. Veerbaz‘“’ Mahadei -v. Baldeo® ; Gur
- Nanak Prasad v. Jai. Naram Lal(") Subbi V Ram-
‘krishnabhatta® ; Raylalcshmz ﬁasee v. Katyouam
"'DZl'see‘w) Kailash Chandrga Bose v, “Qirga Sundari
. DebiaV ; Bhogara;u Venikatrama Jogwa]uv Addepalli

Seshayya(u) and Khunni Lal v. Gobind Kz zslma‘

. Naraini®), TR oo S
HAYWARD J. ——The only quesmon pxessed in argu-
.’ ment before.us in this second appeal is _whether the

pla,mtlffs claim for the land in suit is barred by an

~award decree between his predecessor-in-interest, a

. widow, and the defendant claiming by a will from the .
_ last male owner.’ It ‘has been contended on behalf of’

A. 539 at p. 604.. ] (1907) 30 All 75

M (1863) 9 Moo. L
® (1875) L. R. 2 I. ‘A, 256 atp. 261, () (1912) 34 All. 385. :
(3 (1884) L. R. 11 1. A. 66 at p. 73. @ (1917) 19 Bom. L. R. 919.
® (1893) L. R. 20 1. A, 183 'ltp 191. (9 (1910) 38 Cal. 639 at pp. 673 674.
{8 (1903) 5Bom. L. R..885. (1) {1912) 39 Cal. 925.
. 172, . (12) (1911) 35 Mad. 560,

© (1912) 37 Bom
, as) (1911)33 All. 356, -
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the defendftnt that the claim is so barred 1ely1ng upon"'
the prmmple laid down by the Privy Council-in the -
case of Kalama Naichier v. The Rajah of Shiva-
gunga® in which their Lordshlps ruled . at page 604. :
that a decree fanly obtamed against the widow would
- 'bind reversioners. That principle was-followed by
thelr Lordships of the Privy Council in the’ subsequent
cases of Mussumat Bhagbutti Daeev. Chowdry Bhola- -
‘nath Thalkodr® and Jugol Kishore v. Maharajah
Jotmdro “Mohun Tagore® and was extended "to-a~

£ dcmghtel holding alimited estate in the case of Hurri- .

’; maz‘h Chattev i v. Mohunt Mothoor Mahzm Goswami®,

}/ : The contentlon was not aceepted by the TFirst Class’
Subordmate Judge relymg upon. thes case of Jemm'

& Vi, Veerbai® in which Batty. J. dechned to apply
the principle either to a . compromlse or “an award
~decree. This limitation of the principle was sub- -
sequently adopted by the Allahabad High Court in-the
Lases of Gobmd Km,shna Narain v. Khunni Lal® and
Mahadei v. Baldeo®. In a later case ( Gur Nanak Pra- -
sad v. Jai Narain Lal®) it was howeve1 held that a*
decree fair ly obtained against the widow, even though
the widow did not contest- the suit, would bind the
reversioners. ThlS limitation of the principle suo'gested_
‘by Batty J. was agam rigidly laid down by a Bench of .
the Calcutta High Court in the case of Rajlakshmi -
Dasee v. Katya ch7u Dasee®, On the other hand the
J udges of the Madras High Court appear to have con- -
templated the possibility of a compromise decree- agamst
the widow binding the reversioners though they did not

" act ‘on that contemplation in the case of Bhogara;u:“

Venlcatmma Jogzra]u V. Addepallz SeshayJa“°’ The )

M (1863) 9 oo I A. 539, - ® (1907) 29 AlL 487 atp 492

@ (1875) L. R.2 . A. 256 atp. 261, (0 (1907) 30 AIL 75. . °

® (1885) L.R. 11 L A. 73, 8 (1912) 34 All 385. .
® (1893) L. R.20 L. A. ‘183, @ (1910) 38 Cal. 639 at pp. 673, 674.

®) (1903) 5’Bo n, L R. 885, - (109 (1911) 35 Mad, 560 at pp. '564, 565.
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only other decision exammed befme us Whmh has any
bearing on tln% point was that of Ghelabhm Bhikhabhai

v, Bai Javer® in which a decree fauly obtainéd agamst -
2 widow ~was - held to be ‘binding. on- revers1one1§"*
although the widow had withdrawn her. appeal.. Tt- 7.
‘seems to me that" this limitation of- the prmmplef

appearing’ in these declsmns Has been founded unpon
the necessity of determining in .each case whether the
‘decree. .could properly be said to have. been falrly

obtamed against the widow as . 1epresent1ng the whole -

estate 1nclud1n0 the rights of the reyersmnels, (and
upon. the necess1ty of proceedmg with special’ cautlon

‘where the declee was a compromise or award decree on’*’

the grounds: similar fo those upon which it has been held

_that legal necesgity must deﬁmtely be’ proved inthe .

" case of purchases from Hin'du widows and that transac-
. tions must definitely be: shown té have been explained
fj and fully- -understood in- the case of pardah women as
“observed by Jenkins -C. J. in Sumsuddm v. Abdil
Husem(’) It is not necessarv for the purposes of this
case to go beyond this and consider whether ‘this
llmltatlon has not been 00 rlgldly laid down by the
lealned Judges of the Calcutta High Court in Ray-

“lakshmi Dasee v. Katyayani Dasee® contrary to the

general prmmple enunciated by the vay Council.
- Now it is necessary to look at the award decree to

determme whether it could’ propérly be said, to have

been” falrly obtained against the widow as representing
the whole estate including the rights of the rever-
gioners. . It there appears that the plaintiff’s prede-

" cessor-in-interest, the widow: Tai, was seeking to assert.-
“her claim to fall ownershlp of the land in suit against -

the defendant who was settmo' up tltle by a will

Cw (1912) 37 Bom. 172. - @ (1906) 31 Bom 165 at p. 167,
) (1910) 38 Cal, 639, .
ILR 8—10 . -
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alleged to have been obtained from her deceased husband-.I
“Joti. The result of the arbitration was that the widow

\% ‘Tai’s claim was dismissed, but ample provision was
7 BANTT

made for her maintenance duung ‘her life by actunal

" residence withi the defendant or, in case she found that

inconvenient, by enjoyment.of a separate dwelling

“house anda cash ‘maintenance allowance of Rs. 36 a
year. It Was in the latter case decided that after her

: death even that dwelling house should become ‘the
abbolute property of the defendant. That award- was_

. by consent of the parties and in their actual presence
-made a decree of the Court. -It seemsto me that the .

. defendant, who produced and relied upon this "award

decree had not merely to produce it bug, in accordance:»
W1th the principles alr‘eady discussed, to prove ‘further

“that it was fairly obtamed ‘against the widow as

representmg not ounly her own interests but those of -
~ the reversioners as prescribed by the Privy Councﬂ
The -defendant, *however, -failed to prove: any ‘such |
thmg On the contrary the award decree is open to the

obvious criticism that the widow obtained pmcmcally: ;
all that she would be likely to need during her life-

By

‘time and would not appear to have paid. paltmulan

attenblon to the interests of the reversioners.. But

~there is, moreover nothing in the award decree’ to indi- -

- cate that-the matter in dispute between the partles

~was - actually contested before the arbitrator. There:
was in fact no such gharantee that due regard was bad

*to the rlghts of the reversioners as there would have

been, had the case been actively - contested jn_regular
proceedmgs in the Civil Court. It would not, in my -
opinion, Pe right in such circumstances to fwcept this -

. award decrée as a decree- fairly obtained ag ainst ‘the

widow as 1epresent1ng the whole estate and so bmdmg ’

" on the revelsloners It was, therefore, in my opinion.
correctly dlsregarded by the First Class Subordmate,,
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?.,Judge as not falling Wlthln the general prlnmple‘ > 1918,

fjenunmated by the Privy Council. . _
' It follows that the award decree bound the WldOW

-only and not thé reversioners and that as the.claim &
“hereis not under-the widow but by’ r1ght of purchase‘-
';from the last reversioner,” there can be no question :of
res 7udzcata under the! prowsmns of sectlon 11 of the :

:f01v11 Procedure Code. . ; :
" The decision of the Fir§t Class Subordmate Judge,

- ought in my opinion, for ‘these reasons 1o be conﬁrmed :

fand. the- appeal to be dismissed: Wlth costs ‘ o
' HEATON J.:—1I aglee "But as. the case 1s one of‘

'unportance, I will state  my conclusions ‘in my own -

- 'words. The case is of importance because we have to
. detelmme whether the principle applied in Shiva-

.Junjas case® applies to the facts of this-case. The-

] pr1n01p1e is the prevention of a multlphclty of suits
~on the same cause of action. It applies at least in this
“particular : thete is no doubt that in the litigation
_which took place between the widow of ‘the last’ male
" holder and the present defendant who was also: the

defendant in the earlier su1t the WldOW did represent
“the. estate and not merely herself or her own 1nterest
) For “she sought to recover the. property as the’ estate
" of ‘her deceased husband, that is to say, she was fight-
. ing or professing to fight the battle not only of herself
‘but of her daughter and her daughter’s son, Who, next

to the widow herself, were those most nearly interest-

ed. Therefore it is that we have to see® whether.
the principle applied in Shwagunga s case ) apphes in

| qther partmulars also. - - : - -

" The redson for applylng the pr1n01ple 1s stated ,1
these words Wh‘lch appear at pages 603 and 604" of
l;S’hwagangas case“’ . “It- seems, however, to be

(M (1863) 9 Moo ‘L,A 539
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| de18 'necess'lry in order to determme the mode in which this

~appeal ought to be dmposed of to consider the question

whether the decree of 1847 if it had become “final in”
Anga Mootoo Natchiar's hfe-tlme would have bound

And their Lordships are of opinion that, unless it

“eould be shown that there had not been a fair trial of .
" the right in that suit—or, in other words, unless ‘that
decree could have been successfully impeached on -

some special ground it would have been an “effectual :

-bar to any new suit in the Zillah Court by any person
--clalmmg in succession to Anga Mootgo Natchiar.” ?
Now it appeals from what is stated at page 595'in the

same ' report that the decree of 1847 was arrived at ina-

. guit i in which a large body of evidence had in faet been
glven by each side and it was therefore quite  clear.
'that unless somethmg to the contrary was made out, -
it was a really conteeted suit: a suit which had really\

been fought out Those being the facts their Lmd—_
ships said ‘“in their opinion the decree must be

; blndmg not -only on the_ widow. but on the rever-:.';
- gionersy’ Now here we have a case in which it.is not

ghown that the guit between the w1dow and the'

'preeent defendant was a 1eally contested sult I'w111 -
R mention six cwcumstances which clearly appear from

the ]udgments and which as facts are not. now con- -

" tested by either side. 'The first circumstance is thas .

the plamtlff in the suit was a Hindu widow. The

. second isthat the defendant was, next to the Wldow 8-
- own grandson the nearest reve1s1oner, was a member '

of her husband’s fam11y and amongst the agnates of :

- that family was .actually the. nearest of alf to her.

deceased husband. The- third is that the defendant -

‘based his claim to the property.on a will of whiéh’
- he never obtained probate and which has never 5o..
far as- appears been ‘produced in a Court of Justme._;:
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- The fourth cwcumstance is that an a1b1trator was -
'.appomted by’ t{le partles and an awald was made.

“The fifth is that there was an unopposed decree. madev;: L
.. BANTO.

’ by the Court according .to the award ; and the sixth

y -and last: circumstance I mention is that by this decree, .-

 the widow had her residence and maintenance assured. ;-

', Where you have 01rcu1nstances such as these, it seems
‘to me that you have at once the clearest 1ndlcat10n of a*
probablhty that the decree was not a contested. mattel
but was. arrived at-by either collusion. -or consent.
When the- interests of an. agnate come into conflict

“With those of a Hindu widow we know very well from.;;,u-
experience that the interests of the widow are hkely ,

tto find very slende1 protection. -

1 Those bemg the facts then 1t seems. to me that
although the Judge in appeal did not base his dec1s1on
on them, his decision was pelfectly conect '

" In: conclusion I should mer ely like to add that I -
,entlrely agree with what my learned brother has .said -
that in.each case Whele the pr1nc1p1e applied in Shiva- -
gunga’s case® comes tobe considered, we must deal -
‘with the circumstances of the particular case ; and also

that when a person produces a judgment and claims, on.
the principle applied.in Shivagunga’s case®, that the

judgment armounts to a bar-against the reversioners,

‘he has.not done enough. It still remains for him to

'_'estabhsh where one of the pautws was a Hindu W1d0W,_

that-the judgment has been fairly obtained eitlier after
& contest or, if by consent, in such’ cir cumsban‘ces that
"the consént decree ought to be 1egarded asa declee
fanly and properly obtained.. :

I agree that thisappeal should be dlsmlssed Wlth costs
ST o Appaal dismissed. .
.- .. . .- RR
’ - @ (1883)9 Moo. L. £: 530 ‘
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