540 INDIAN LAW REPORTS. “ [VoL. Xuim

b3
Vi

1918 HEATON, J. —I have very little to' add to the judg- -
——— ment just dehvered T would, however, add this. We g
TSHYBAL L have here a case of a wrong which has been done to the -
- Ymsoo. .- -applicant, because her property was sold under an ez
' parte decree wrongly ohtained. She was ignorant of
- the'decree and even of the salé which thereafter. took
place under it and ‘therefore was unable, w1th1n the
period allowed by hmltatlon to get the sale set aside
by .the ordmary qpphcatlon which must be made
Wlthm one month. And if she is to get it set ‘aside at-
- all, it can only be either by suit or by an apphcatlon of
‘another. kind. ~Tt has been decided by the District
Court and a,O'cunst this decision there was no appeal,
“that this application should be treated as one under
section, 47 We are therefore only concerned Wlth the.
'questlon whether the Court has the power to set aside, .
“the sale: .- That question my learned Brother has: dealt’
- with and I agree to the order proposed s : ,.y:

Order set aswle. .
R. R

APPELLATE, QIVIL._.;,

Befo:e Szr Baszl Scott, K., C’hu_zf Justwe and r, Justice: ohah

. MORU NARSU (zUJ AR AND OTHERS ( ORIGINAL PLAINTms ), Apmmws v
BRI HABAN vALAD FATTEKHAN JUMMAL anp A.NowER (ORIGINAL DEFE\D- .
July 24 anrs Nos. 1.anp 2), RESPONDE\TS L 4 - :
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' szzl Py ocedme Code (. Act Vaf 1908 ),semon 47 O de; XXI Rale "—Dem ee—-'
E%ecutwn——Court sale-—Adjustment uncer tzﬁed—E.tecutmg Court or a Court -
kearmg suit” plecludezl from srecognising the adj ustment-—Redemptwn— -
Fraud—-(]ourt saZe net "o’ be seb astde after many Jems on a, va(]ue plea, of‘_
fraud—-T1 angfer of property Act (IV of 1889), section 52.” oot

3 Iu 1884, M passed an unrewutﬂled mor twa,ffe bond for Rs. 30 in favour of
the pl uutle In 1899 plamtxt‘f obtmued a decree on the bond and § in exccutlon' ]

~*- ® Second Appeal No. 1051 of 1916.



" ally belonged to one Haldarkhan,-'
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purcha.sed the mortgaged property hlmself at a Court-sale in 1901 He ob- .

' tained formal possession under his ‘purchase but the actual possession remained -

with defendant No. 1 under subsequent registered mortgages executed by Min

1918, -

MoruNAaKsU

* favour of the defendant in 1892, 1897, 1898, 1899 and 1900. - In'1903 M -
- -sold her interest in the property to defendant No. 1. - ‘Defendant No. 2 was a -

purchaser from defendant No. 1. In 1919 plaintiff sue® to recover possession

~ of the' property or in the-alternativé to redeem subsequent mortgages executed
Jby M. The defendants denied the claim allegmg in their written statement
. that the- Court—sale under the dectes of 1899 was frauduleutly obtamed asg the
_ decree was satisfied prior to the sale. The plamtlﬁ contended in reply- that .

..the question of fratid could not be investigated upon the vague plea of fraud in *

the ‘written statement in a redemptron suit and that the plea of satisfaction of
“'the mortgage decree prior to the Court- -sale could not be entertained, since the

) ad]ustment bad not- been certified in vxew of the provxsxonmf Order XXI,

Rule2-—-" '

" Held, ) that under the provisions of sect10n47 of the Civil Procedure Code .

- a question relgting ‘to the- satisfaction “of a decree was a question arising in

“execution’ which must be tried by the’ exeouting Court under that section- or at
-the discretion. of that Court by suit, in either of which cases the Court would
be a Court preduded from recogmsmg the adjustment } -

(2) that it*was undesirable that the defendant should by a vague plea “of
fraud be ' permitted "after. the lapse ‘of many years to call in question a title
acqtured at a Court-sale whxoh was never challenged by the judgment-debtor

. thouﬂ'h she was alive at the txme of the trlal ofsthe suit. " o e

(3) that the mortgages of 1899 and 1900. effected durmg the pr osecution of
the proceedmgs in the smt of 1899 were ineffectual as agamst the plaxntlft'

- SECOND appeal agalnst the decision of J.A. Saldanha,

Asgistant Judge at Thana reversing the decree passed

"~ by B D. Sabnis, bubordmate J udge at Mahad.

‘Suit to recover possessmn or 1n the alternatlve for

- redemptlon of mortgages. I : : -

"The property in suit (survey No. 87, pot No.cl) orlgm’

daughters Marlam and Zulelka.v

s .

In 1884 Ma.nam alone mortgaged the property to
pla.mtlﬂi No.. ' I’s father by an- unreglstered mortgage
bond for Rs. 30 (Exhibit 100). . -

IjI_e s_olg. it to his. two .

U
 Hasaw
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~In 1892 Zuleika and Marram mortgaged the prope1 ty

: Wlth possesswn to defendant No. 1 8 fathe1 for Rs 1, OOUA ;

(Exhlblt 59) . .

- In 1897, Zuleika d1ed Thereafter Mar1am created the N
following four hortgageé’ on the land in su1t in favourv

. of defendant No. 1:—

(D) Mortgage of 1897 for Rs: 700 (Exh1b1t 48).

~ (2) Mortgage of*1898 for Rs. 200 (Exhibit 49). -
. (3) Mortgage of 1899 for Rs. 3,000 (Exhibit 83).
(4) Mortgage of 1900 for Rs. 995 (Bxhibit 50).

" In 1899 plamtﬂf No. I's father filed a “suit aO‘unst
Mariam to recover money due on thé mortgage of

- 1884. He obtained a decree and in execution the proper- -
- ty was put up for sale by the Court.” On’the 9th Janu-,

ary 1901 it was purchased by plaintiff No. 2; who obtain-
ed formal possession on the 19th April 1901. The actual”
possession, however, remained with defendant No. 1
-under the above mortgages. R . -

In 1903 the property was sold by Marram to. defend-'
ant No. 1 from. whom defendant No 2 pulchased 1t in

190 % : R

In 1912, the plaintiffs sued to recover possession Of the

s property or in’ the alternative prayed for redemption

of the mortgages executed in favour of defendant

'»Nol

Defendants contended mter aha that defendant No 1

« was not bound by the decree- of 1899 as he was not a

party to the suit; ‘that the sale dn executmn of the ‘

-decree was fraudulently obtained as the decree Was
: satlsﬁed prlor ‘to the sale. - - e :

;'I‘he Subordinate Judge held that the plea of fraud

| raised by the defendants was not proved ; and that the "

mortgages, Exhibits50 ‘and 85, havmg been " executed .

. durmg the pendeney of the suit.of 1899 were not bind-

ing on the plaintiffs. He, therefore, passed a dec1ee
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N allowmg the plalntlffs to redeem the property on ~ '1918.

- payment of Rs. 420  as proportlonate ‘share of - the m
~ amount due on the first three mortgages (Exhlblts 48 SRR
1\.349 and 52). ,f' S e D ,.”' © Hasay

" VALAD -
.On appeal, the Ass1stant Juﬂge revel’%ed the decree TATTERTAN.
‘ and dismissed the plaintiffs’ suit holding that the sale .
under the decree of 1899 'wds fraudulently obtamed as
“the decree was satisfied by an ad]ustment pI’lOI‘ to-.
the sale. . - - " % S :

Pla1nt1ffs appealed to the ngh Court

. Bahadur;z and Jag Jalcar W1th V. B. Vm kar for the
’ appellants :—Our first point is ‘that the plalnt1ffs only
have the rlght to 1edeem the defendants’, mortgages. -
" *The plamtﬂfs purchased at a Court-sale, the rlght '
- title and interest of the mortgagor in- 1901 and thus
added the equity. ‘of redemptlon to their p1ev1ous
" interest -as. mortgagee: . see Shivram v. Genu®;
 Radhabai ~v. Shamrav” Vmayakm - Shivjiram V.
Waman(’” Hassanbhai v, Umafi®; Perumals v.
Kaveri® ; Rangasamy Naikenv. Komarammal‘“’ andv
Umes O'hunder Sircar V. Zalr Fatima®, '

Our second pomt is that the lower appellate Coult is ,
Wrong in allowing’ 1nvest1gat1on of the defendants’
plea as to the fraudulent execution of the decree and
the consequent Court-sale -of 1901. The defendants
claini through the original mortgagor Mariam. Mariam
was a pérty to the sait of 1899 and to the execution -
! ~proceed1ngs therein. - She not havmg challenged the
validity of the Court-sale in those proceedings, -the
- defendants who claim through her cannot’ now chalz
-lenge the: Oourt—sale 'We,  therefore, submit that

o (1882)6 Bom.515. -~ -® (1903) 28 Bom 153.
@ (1881) 8 Bom. 168. . (9 (1892) 16 Mad. 121,
(a) (1897) 22 Bom. 939, - .. (%) (1902) 26 Mad~484

M (1890) 18 Cal; 164,
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defendants ‘contention that the Court-sale Was fraudu-.«

lent is barred by res judwata see section 47 and
Order XXI; Rule 2, Civil Procedure Code, 1908, and.
Prosunno Kumar Sanyal v.'Kali Das Sanyal®. e

VALAD = -

. FATTEKHAN,

Lastly, we submit that we are entltled to redeem the\

eﬁrst three only out of the five mortgages in favour of

the defendants under the principle of “lis: pendens :
sectlon 52 of the Transfer of Property Act, 1882

oy yajee W1th P.B. Shmgne for-the respondents —The
defendants’ mortgages being later than the mortgage of

~_the plaintiffs in. point. of time the former is the, puisne

mortgagee and was.a necessary party tothe. plalntlffs;

* guit of 1899. The affect of the omission to join him'in
it is that the decree is not binding ‘on him- and does‘t

not take away his right to redeem the plamtlffs prior
mortgage sued upon in 1899. The defendant, therefom,’f
is entitled to redeem the plaintiffs’ mortgage: see Dul-
labhdas Devchand ~v. Lakshmandas . Saripchand®”
" Mohan Manor v. Togu Uka®; and Desai Lallubhm
Jethabhm v. Mundas Kuberdas(‘) ‘ A

- On the second pomt our subm1ss1on is that 1t is thef
_Court -executing«the decree and not the Court trymg :

" the suit for refemption that is precluded from recognis- .

ing amuncertlﬁed ad]ustment Besuﬁas the Court can.’._
$uo moto fake into consideration whether the execution
. of the’ decree and the sale under’ it ‘were fraudulent.

- Looked ‘at from this pomt of view the appellants’ -

;second point_ loses its’ mgmﬁcance and - it becomes‘}
- clear that the lower appellate Court was qulte ]ust1ﬁed
in conmdeung the plea of fraud. - o ,__-',

Lastly, we contend that. section 52 of the Transfer
of P;operty Act has no apphcatlon here. . That “the-

™ (1892)19Cal 683 .~ ©)(1885) 10 Bom, 224,
@ (1880) 10 Bom. 88, T :‘(4) (18?5) 20 Bome'sgp’ .
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f plamtlff Who purchased at the Oourt—sale was a par ty .
© 10 the sult of 1899 is merely an accident. If a stranger
had purchased instead of the plaintiff, the principle of ;
lis pmdens would not have applied and theref01e it

. .does not apply here.although the plalnmff who pur-
: chas‘ed at the OOurt-sale, happened to'be a p‘u*ty

_ Vn kar, in reply :—The cases of Dullabhdas Devcham?
v. Lakshmandas Sarupchand® ;  Mohan Manor v,
" Togii. Uka® - and Desai Lal?ubhae Jethabhai: .
1 Mundas Kuberdasm do not apply here. The purchaser
~of the equity -of redempmon in .those cases did not
. -assert his Tight to redeem the puisne moxtgfzgee and.
\theIefore thls rlght was not con31dered therein.,.

As regard,s the pomt of lis pendens, I submit that the
fact ‘that the plaintiff was a' party’ to.the shit and
‘-”‘purchased with the Court’s permission is not an acei-

" .dent and has a s1gn1ﬁcance of its own. - The later two -

. mortgages clearly affect the plaintif’s right under the
')dec1ee and he can, therefore, resist them as a purclmel
at the Court-sale held in executlon of the dec1ee "

_' scorT, C. J ——-The plamtlﬁi sues for possessmn of
'smvey No, 87, pot No. 1, from the defendmt No. 2 or in

‘the alternatwe for possession “after Ledemptlon of a

,mo1tgage or mortgages upon -it. now ve%te"l in- the.

defendant No. 2. - ‘ %

The plamtlﬁ’s father adva.nced Rs. 30 upon a mortgage
of the land in question from one Mariam, one of two
female co-owners of the property The mo1tuage was
unreglsteled ' — ‘

A décree was obtalned. on. thls mortgage *in smt
"No 183 of 1899. The ploperty was put up for sale by
the Oourt in executlon ‘md on the 9bh of T‘mualy 1901

® (188510 Bom. 88, w (1885)1013om 224,
o ~ @ (1895) 20 Bom, 390, .

ILR8—9

1918

Moru Narsu

. Hasax -
_ VALAD
FATTEKHAN.



246 . INDIAN LAW REPORTS. [VOL. XLIIL -

. ~.1918.

Moxru NARsy
© Hasan
'VALAD -

FATTEKHAN,

.
 was purchased Wlth the Court’s permlesmn on account\_~
- of the 2nd plammff then a minor, Who cl‘umed as helr,"

of the or igipal mor tgagee PR

Formal poseessmn under the . pur. chase ‘was obtamed
on the 19th_of April 1901. . ‘Actual possessmn could |
“not be obtamed for ' the land was in possession of
‘the father of the defendant No. 1 under a subsequent

‘buti_ registered mortgage by Mariam or - her ‘co--
“owner Zuleika. Two further mortgages in favour of

the 1st defendant were . effected by Mariam pending
the ‘prosecution of the pxoceedlﬁgs in Suit No. 183
of 1899. - Zuleika had died: p1101 to the Ooult-sale in -
11901 and Mariam as her heir and in her own right Was_
thu% entitled fo the whole outstandmg equxtv of

~redemption. In 1903 Mariam purpdrted to sell to the -
" father of defendant No. 1 her interest in, inter alia, the

land in suit and the -defendant No. 2 elalms as pm-]
chaser from the defendant No 1. ) -

The "~ defendants in thelr ertten statement alleged
“that the decree and sale” in the sult of 1899- were
fraudulent. B PR -

In the tual CGurt the plea of fraud was negatlved and '
“the plamtlff was glven a decree for redemption of the
land in smt on payment of a sum of Rs.420 as the
plopmtlon of the mortgage debt- of Mariam to. the'
defendant No\l apphcable to the suit land, on.the’
footlng that the mortgages pendente lite were ,notj
-effectual against the plaintiff.. ' o

. On appeal the lower appellate Court found tlnt the' :

Court-sale under the decree of 1901 was fraudulently -

_ obtained inasmuch as money. of the judgment-debtor

held for satlsfacmon of the decree wasin the hands of -
those appeaung for the 2nd plamuﬂf at the time of the;'
gale-and the plalntlffs suit was dismissed. From that:
decree this-appeal has been preferred R
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;”ated upon: a vague plea of fmud in Sthe Wmtten
‘statement in.g redemption su1t ‘and - ‘that the plea of

,_sat1sfact1on of the mortgage: decree prior to the Court-

sale should not have been entel tained smce the adjust-

-ment had not been certified, in’ V1eW of the p10v1s1on%

of Order XLI Rule2 S L - ._'»4::»{:_:,

It is. contended on the other: sude that it i only “the’
Coult exeguting the- decree, and . *not the Court tr yving
‘the suit for 1edempt10n that is plecluded from recognis- '
ing an uncertified ad]ustment I, however, the provi- -
"_sions of section 47 are observed it becomes apparent

~that ‘a- quegtion - 1elat1ng to the satisfaction . of theé

‘decree isa questlon ausmg in executmn which must <
be tried by the executing s Court under that section or at _
'the discretion - of that Court by suit. In either case -

the Court would be 2 Court precluded from recognising
t,he‘ adjustmient : see Prosunno Kumar “Samny yal v. Kali
¥ Das Sanyal®., Tt is, I think, very undesirable that a

,defendant should, by a plea, such as- we have in.this

“suit, be permitted after the lapse of many  years to-call

in question a title'acquired at a Court-sale which was o

never. challenged by the judgment-debtor though she
-was alive at the tlme of the trial of this suit and may

gtill be a11ve I am not’ plepared to "acquiesce in the

- suggestion - that this should b& treated as a suit in’
-which the question of satisfaction whether fraudulent

‘or otherwise before the Court-sale ‘may now. be 1a1sed._l ;
The dlametmcally opposite conclusions arrived at by the’
trial and- appellate Courts upon the vecorded evidence,

-relating, as it does ‘to events of gleven .or twelve

ryears  ago; demonsbrate the advantage of allowmg no

devxatxon from the strict rules of. procedule in connec-

BRE TS contended that the qnesmon of flaud in ‘the -

Q,execuhon of. the decree ought not to have been 1nvest1-"' e
Moru Narsu

1918, -

o s

" Hasan’
. VALAD
. FATTERHAN.

thIl with bhe lssue m questlon ~Nothing in' this-

B "

LW (18‘)2) 19 Cal 683



o918

Moru NARsU
S

- Hasax
“* VALAD

. FATTEEHAN,
.

|88 - INDIAN LAW REPORTS: [VOL. XLUL

]udgment must be taken as throvvmnr doubt upon the
ploprlety of the Court in the exercise of its 1nhe1ent
powers allowing the investigation of a question of fraud
~in order to prevent injustice. Here there isno questlon
of 1n]ustrce Auny investigation. of- title - prior - to ‘the
defendant No. I’s purchase in 1903 would. . have dis-

. closed the decree and Court-sale in the mortgaoe suit

" of 1899. The defendants therefore, cannot complaln if
redemptlon is"allowed onythe footing. of their interest,

" as- mortgagees still. subsrstlng The trial Court was

ught in. holdmg that the mortgages effected durmg the
" prosecution of proceedings in the suit of 1899 were
1neﬁectual as agamst the pla1nt1ff

We set asrde the decree. of the lower appellate Gourt

EK"and rest01e that of "the trial Court with costs in the
lower appellate Court and thls Court on the defendants

SHAH, J. :—I entirely agree.

T desire to add that apart from fraud, there can be mno
- doubt about the pla1nt1ff’s. right to redeem the mort. -
gages now vested in defendant No.”2. The mortgage of -
1884 was unregistered and therefore not entitled 16
priority over the subsequent reglstered, mortgages in-
favour of defendant No.1’s father according to the

" provisions of section 50 of the Indian Registration Act.

‘The plamtlff should have joined the subsequent mort-

- gagee as a party to the'suit of 1899 in view of section 85

of the Transfer of Property ‘Act then in force; but the

" omission to join him does not involve the consequence

"that he loses his rights as a pulchaser at the Court-sale
. with the leave of the Court in'execution of his decree.

- Ttis needless to refe1 to the cases c1ted 1n the course of

‘the arguments. On the facts it is clear that the,
plaintiff is entitled to rédeem the mo1tgages in favour
of defendant No. 1 as the purchaser of the right, title,
-and interest of Mariam, who was undoubtedly - entltled
to redeem them at tho date of the Court-sale. ‘
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The lde: two nmltﬂages out of the ﬁve in favour of ‘19.13:- :j:‘”"
defendant No. I’s father were effected” during the pen- ;a_—l_\l_—-
dency of the plalntlﬂ’s suit-of 1899 and of the-execution ORU,,, AR;S v
~ proceedings in that suit. Tt is- clear. that the plamtlﬁ E:Eﬁg .;

" was’ a,ctlvely prosecuting the  suit. ‘md the execution” Farrrxman..
' proceedmgs from the date of the sult to ‘the date of the

- Court-sale.. . Under section 52 of . the Transfer of
e‘Property Act, Mariam, who was a" party to the Sulf),,

~“could not ‘transfer the plopel‘ty by way 6f mor tgao'e s0°

" as-to affect the rights of the plaintiff to bring the

" property to sale free from such burden.  These - mort-

" gages clearly affected the plaintiff’s right under the

" decree, which he could résist as a purchaser at the ~
*;Court—sale in execution of that decree. The decisions’

in Shivjiram v. Waman® and Rachappa v. Mangesh(”

: thouorh not under section 52 of the Transfer of Ploperty

‘ Act ‘clearly support this view. S
- Decrec reversed.

3. G R

L

W (1897) 22 Bom. 930... . . (27(1898)P 3. p. 386

| ,APPELLATE _:GI‘\"TIAL.» o

' quorc M. Justece Hea!on and M 8 Justwe Haywm d v
‘ ',_RAMA BIN SANTU RANDIVE (OR!G[NAL DEFENDANT) AvpEiLaNT 0. DAJI 1913
* BIN NARU RANDIVE A‘ID OTHERS (ORXG[NAL PLAINTIFFS), RESPONDE‘II‘S . July 31

‘ 5
»~Hmdu la,w—Wzdow—Revmswnen——-Iszetker avard “oF compiomzse decrec

agamst widow bmds reversioners. |

The principle that a decree fairly obtaindl agamst a Hindu widow bmds
the reversioners does not apply to a compromise or.an awdrd decrce, not shown
“to have been fairly obtained against the Hmdu W 1dow as representmg the estate.

Jeram v. Veerbai™, followed I
.
\“Second Appea] No. 209 of 1917,
" M (1903) 5 Bom. L. R. 885.
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