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Before Jl[/r J'zcsz‘zce Heatoniand My Justzce ﬁwywmd

LAXMAN GANESH ‘RAJENDRA (ORIGINAI? DLFENDANT) APPEL}JANT v _1‘918-‘-’
~KESHAV GOVIND DESHPANDE anv oriens ond AL'PLAINTIFFS), gy e
 APPELLANTS.Y —_—

Lzmztatzon Act ( IX of 1908 ), “section 1 4—Ewcluszon qf' tﬁﬂ‘é’ from perwd of
* limitation—Time taken up in pmceé’dmgs boa- ﬁde “Sefore a Court—Pro-
ceedmgs before Collector mzder sectwn 114 j,@f the - Bombay Heredztary
~ Offices Act (. Bomba yAct r of 7% 7;4 )—Time cannot be excluded.”

The txme taken up in prqsecutmg an application before the Collector under
sectxon 11A of. the Bombay Heredltary Offices Act (Bom Act III of 1874)°
cannot be excludeéd from the, period of hm]tatlon, under section 14 of the-,
Induu leltatlon Act, 1908. .o

, SECOND appeal from the. dec1s1on of F. K. Boyd
- D}StI‘lCt Judge of Nasik, oonﬁrmmg the decree passed
‘ by D. M. Mehta, Joint Subordmate Judge at Nasik.

. =Su1t to récover possessmn of* ‘Half a share of celtam
‘, 1ands which were Deshpande Servme Inam lands. The
, mmety in dlspute belonged to two. ~persons Raviji and
_ Narayan (the ancestors of the «pla.mtlffs )5 the re-
mamder belonged to Laxman

In 187 7 the three owners mortgaged the Iands In
‘a suit on the mortgage the property was ordered t0 be
sold ‘At the Court-sale held in execution of the decree
the lands were puchased by Ba]yabal(an ancestor of
defendant),, Who took possessmn of the lands.

Of the . two brothers yRavji. and Narayan the Iatter
. died first. Rav;u dlgd on the 8th J aly: 1899 '

L5 Second Appeal No BT60f 1916, < " -
1‘ The seetlon runs as follows :— . - o

~11 A.. The Collector shall either summanly ‘resutme possessxon of all pro-
perty to which an order of-a Court’ passed on recelpt of his certificate under
gection 10, or his own declaraclon under sectlon 11, xelates, or gssess it at the
rate prescmbed in clause 2 of section 9, as he may thmk ﬁt and the sa;d
property shall thenceforWard revert to the watan. .
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Shortly afterwards the plaintiffs obtamed a certl- |
ficate from the Oollector under - Section 10. ‘of . the -
» Bombay Hereditary- Ofﬁcee Act, 1874. - When, on the
‘strength of that ce1t1ﬁcate’~ they apphed ta. the. Civil

’_ Court (apphcamon No. 167:0t:1902), the Court declared

“.on the 9th February 1903 thah the &le of the lands »

_ was null and void as regards thg moiety of RaV]l and

Narayan was concerned
» “

The plaintiffs next applled to the Oollsctor on the '
26th October 1903, summarlly to ejecti., the defendant
from a moiety of thelands unders sectlon 11A of the.
_Bombay Hereditary Offices Act, l874 butnthe G’ollector

declmed on the 9th November 1908 to,pass any order

On the 8th September 1912, the plaintiffs ﬁled the s
present suitsto recover half a share of the lands by
~partition. ' : "

The trlal Court decreed the cla1m

The defendant appealed contendmg inter alia that
the sult was barred by limitation, for time ran.against -

| plaintiffs’ title from the death of their predecessors-

Ravji and Narayan, both of Whom died before 1899,
that is, more than. twelve years before suit. . The

. plaintiff contended that his claim was in-time; inag-

much as he 'was entitled to deduct the’time. taken up
in proceedings before the :Collector under section 11A’
of the Bombay Hereditary Offices Act;<1874. . The lower
appellate Court thereupon ‘senit the following issue to
the trial Court fot“ determination s Do plalntxﬁ's prove

* that they are entitled t0 the beneﬁt of. section 14 of the .

" Limitation Act ? *The trial’ Court found the issue in
the affirmative ; ‘with which finding the lower appel-
late Courb also agreed 'The plaintiffs’ cla1m was, there-
“fore, decreed. = £y . _

~ * The defendant appealed to the H1gh Court
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_ Bahadumz with S. R. Bakhale for the appellant— - 1918. "
’ Sectlon 14 of Indian . L1m1§at10n Act does not apply, T
~for the “application made to- the “Collectgr.. under - Iéf;fg}f "
4 sectlon 11A of the . Vatdn,. A.ct fstnat a “civil® proceed- i DR
~ing,” and the- Collectqr is not aw Court”’ :dhhe dyord - ”éﬁii‘&f
Court ” is not déﬁned in any‘Act of Legislature, th(&ugh L3

, 'there are a few cases in connection: _With ‘sectlon 115 -

of the Civil Procedure OOde and sectlon 195 of. the
"Cmmmal Procedure Code YA Dlstrlct Registrar is
(Manavala G—oundanv-fr Kumarappa Reddy™), but

a Collector actlng under the Land Acqulsltmn Act is .

not (Bmtzsh Indza Steam’ Nam gation Co. v. Secretary

of State for Indza(’)) ‘a Court under section 115 of the

- Civil Procedure Code. A District Judge acting under

',;,-Ethe ‘District Municipalities Act ( Bom. Act IIT of 1901)

though a “ Court” within the meaning of section 195

“of the Cmmmal Procedure, Code, is not a Court under

sectlon 115 ofthe Civil Prdcedure Code : Inre Nanchand
Shwchand(s’ Balaji Sakhardm Gurav v. Merwangt
iNowroyL Antia® Jagannath Ponapa v. Rev. M. F.

- DeSouza®, Further, the proceeding under section 11A *

.of the Vatan Act before the Collector is not-a “ civil
proceeding,”s because the Collector is acting in hls

. capacity of an executive officer. .Also, an apphcatwn

" for mutation of names in the revenue records is held to

be no “civil proceeding” under section 14 6f the Indian .
_“Limitation Act : Muhammad: Subhan-ullah " v. -Secre-

tary of Staté for Indza n: Counczl(“) ,!'i AT ’

S. S Patkar for, the 1espondent —The action by
the Oollector under the Vatan Act.is'a ]udlclal one :
" see Khando Nara yan Kulkarnuv Apaji- Sadashiv
) Kulkarmm Kasturchcmd V. Balvantrav“’) , The

S (1907) 30 Mad. 326. , . * 6)(1894) P. J. 87. .
@ "(1910) 38 Cal. 230. - ©(1904).26 AlL 382,
~® (1912) 37 Bom. 365. . @ {1877) 2 Bom. 370, -

@ (1895)P J. 544. S @ (1887) P.J. 70, .
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prooeedlngs before the Oollectm are ]udlclal., vproceed- X
proceedmg « Theterm ueed in the prekus Lumta- '
tion Act was “snit ”,which{s replaced by a Wlder term .

“civil proceeding ”, in thé . present -Act.. "The’ word

ing under the Record of’ Rights "Act 1s a Comt

‘ L‘mperorv Namyan Gagpa, ya®,

HEATON, J. —Thle was a case in, which the respond—

‘ents sued to recover possession’ of half of a " certain pro- ;
~ perty on partition. = They were met,by a Dlea that the.
" suit was time-barred. The facts necegsary to be borne”
~ inmind in determmmg this question of Timitatfon are

that the defendant or his predecessom ...,Iﬁad been in -
possession of this property ,for some time (how long -
is immaterial ) prior to 1899, and that on the 8th-of :
July 1899 their - ‘possession: became adverse to. the’
plaintiffs Who filed their suit only " on’ the 8th of Sep-

- tember 1912. Apparently thelefo_re on the-facts so
_ presented the plaintiffs’ suit was out of time : for the

defendant had been in adverse possession of the property

. claimed-for more ‘than’ twelve -years.” The plaintiffs,
~ however, pleaded that they 'could take the benefit of

section 14 of the Limitation ‘Act and’ this: plea was

- found in theu favour both by the trial Court ‘and. the .

Court of first appeal. The defendant has'come here .in
second appeal and maintains that section 14 of the
Limitation Act does not- apply and that- the claim
shotld &é dismissed. It is claimed that section 14
does  apply in'‘this . way. . It~ appears that the

- Collector gave a certificate of the kind provided by -

section 10 of the Vatan Act and on the strength of this
certificate a Court-sale was set aside. Theleafter, the

~ plaintiffg applied to the Collector to take action under
R sectlon }1(a) of the Vatan Act. It is clalmed that th.e

@ (1914) 39 Bom. 310,
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tlme occupled..by the Oollectm between recewmg thls:_
_ apphcatlon ahd. dlsposnw of it should be allowed to the -

-plalntfffs in addition to the ordlnaly period of limit-
.'atlon, in virtue of sectlpn 14 of the Limitation Act.

That propos1t10n is arrived at .by assuming that the ..
Oollector in the-case stated was“4a Court » and that the -
) pcheedmgs before the Oollector were “civil proceed-

“ings” ‘within the meamng “of these’ WOI‘dS as used in

sectlon 14. On the otlier hand, on behalf of the defend-
“ant it is maintained that these were administrative
and not c1v11 proceedmgs and that: the Collectm was .

‘an admlmsmatlve “bfficer actlng as such and not “a
fCourt” e o

B ']:here Were‘Othel arguments also and we had an

‘interesting discussionas to’ the meanting of the word
% Qourt . ,We were referred to the cases bearmg on the
'meamng of that word as used in’section’ 195 of the
_ Criminal Procedure Code and in’ section I15 of "the

present Civil Procedire Code. But I propose to.base

‘my opinion, which, is in favour of -the ‘appellant, on

two grounds I recognize that there are other groundg

also from. which-the same conclusion might be reached.
The t#wo I am about to name are those which -appeal

‘more. parblcularly to me'and the first ground is this: -
. When . I “read- sections:'10 and 1I' of  the Vatan .

’ Act I come to the conclusior that the Collectm when
acting ‘under. ‘those sections,- is acting purely as an
admmlstratwe officer, that he is not actmg as “a Court ”
and that the proceedmgs before hlm“are»not ]udlclal

~proceedmgs In the chse of Queen-Empress v. Tulja®,
there is in West J.’s- judgment a quotation from the

_case of THe Queenv. Price® in-which Blackburn J. says: -

o whex;e ‘the common law or the Legislature has cast on

"a person ‘the obhgatlon, ‘where certain- facts ex1st not

to form his opinion or’'exercise a dlscretlon but to do

L (1887) 12 Boml 36, @ (1871)L R. 6Q.B 411 at p, 418,
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- Were not ]U.dl(:lal proceedlngs ina. Court If Wwe Took
~ then to the. provisions of section 11A of: the Vatan
- Act, we similarly find no particular plocedure laid

down and no -direction. requiring the hearmg and -

. determination by'the ’Gollector . All he is required to
“.do is either to resume possession of the land or to
_assess it at-full rates for the benefit of the vatan on. -
, receipt of the order of the Civil Court. Itis true that.
there are dicta of ‘West J. in the case of The Collector of
Thana v. Bhaskar Mahadev Sheth® tendmg to show
_that the Collector exercisesjudicial functions under sec:;
‘tion 10 of the -Vatan Act. It is not altogether easy. to
- follow the argument in view of the specific provisions
“of section 10. But it is sufficient here t6° observe that

those dicta were’ obiter and that the Collector’s order

 under sectlon 10 was not in that case - 1nterfered Wl’qll

as an order of a Civil Court in exercise of the powers

" there 1nvoked of superlntendence vested in the High

Court. Itisagain true that the .Collector .was said to

. be madea J udge fortheparticular purposes of the Vatan "™ -

‘Act in the case of Khando Narayan Kulkarni v. Apaji
Sadashiv Kulkarni® by the same learned Judge. But.
that referred to the entirely different sections dealing"

~ withthe duty conferred on the Collector to determine the
_custom of the Vatan and fhe replesentatlve Vatandars

under sections 24 and 25 of the Act anditisno doubt such

. proceedings which were contemplated by the duectlons
- in'section 72 making them judicial proceedmgs for the
- particular purposes of the Criminal Procedure Code. -

It seems to me, however, unnecessary to refer to this
further or to the several décisions quoted before us
dealing with similar directions in other Acts for

-preventing mahcmus prosecutions under the prov1s1ons

of section 195 of the Oriminal Procedure Code, in. Whlch
the deﬁmtlon of “ Court” has ior that partlcular purpose

@) (1884) 8 Bom. 264. & . - ® (1877)2 Bom. 370. .
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\'been d1scussed by . this and other Courts For we ha.ve

v’:here ta consider the particular words of section 14 of - -

the L1m1tat10n ‘Act. - Those ‘words refer - ‘expressly to

-or in a Court. of appeal and appear to me to point
partlcularly o regular civil pr,oceedmgs in the ordi:
~nary Civil Courts .under the _Civil Procedure Code.
There is moreover. a ruling upon this.gery . section in

- the cage of Mukammad Subhan-ullah: v, The Secretary -

of Sta,te Sfor India in Council® which appears to me

_very similar to this: casein which 1t was held that

~ proceedings for mutation of namesin the Record of
" Rights were not civil proceedlngs ina Court within the

-meamng of sectlon 14 of the L1m1tat10n Act. .

LI concur therefore for these reasons that this a.ppeal
’ ought to be allowed and the su1t dlsmwsed Wlth costs
throughout N el

" - ' Appeal aZlowcd.-
Lo . " R.Ra-

@ (1904) 26 All.382. - T . .
APPEL’LATE OIVIL._

"~ Before Sir Baszl Scott, Kt., C’hwf Jus‘twe and Mr Justice Slzah

MALLAPPA‘ PARAPPA HOSPETI AND OTIIERS (OBIGI\IAL ‘DEPENDANTS \*os 1

. 2 AND b), APPELLANTS v., GANGAVA Rox. GANGAPPA HOSPETI, MINOR ‘

-BY HIS GUARDIAN FATHER DANAPPA BASLINGAPPA GONDHALI,
- (ORIGINAL PLAINTIFF), RESPONDENT.? . .

" Hindu Law—Adoptwn—Adoptwn of fathm 2 ﬂ‘1 st cousm .

Thc a(loptlon of father’s first cousm 1s not invalid under Hmdu La“

SECOND appeal agamst the’ demslon of 8. R. Kopplkfu', ;

',F1rst Class Subordmate Judge AL P at Belgaum, con-
firming the - decree passed by K. G. Kulkarnl, Second
,' Class Subordmate Judge at Athm.

. 7 - ®8econd Appeal No. 106 of 1916,

LN
1918,
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