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The Enghsh Courts however have apphed to them ©1918.
“the, tests. flpphcable to cases of ‘voidable' contracts, such
as tlnt lapse. of* time without rescmdlng Wlll fornish %2:&[:
\eV1dence that the party influenced has determmed to . b

'8 V
aﬂirm the contract _though. delay -is \not 1mp11tab1e, AviTel.

((((((

to avall himself of,. the onus being on the other side to
~prove such knowledge and the time "of its’ acqu1s1tror[‘ s
: ee“Leake on Contract, Part I Ch‘tptel VI sectlol:f 1L

s,t,

\"‘ b“

A Smce the chts of this case as found by ‘Lhe lower :
Gourts clearly bring it within the scope of section 88 of ..
the Indian Trusts Act we affirm the decree de\lar"ing ‘tlle
*gale deed to be null and- void.. We direct an 1nqu1ry as .
to the-amount of the consideration’ pald by thy appellant«
in d1scharg1ng ‘the: mortgages which “were b_r‘ndmg on
the estate and that on the respondent paying within six
months “the sum 'which may be found ‘due on such
account the appellant do dehver to- her possess1on of

= the property in sult AR o 1'

The costs of tlns appeal and ‘the costs m he 10W01
Gourts up to date to be pald by -the: appellant.

Decree conﬁrmed
k]

JGR.

o ! ~..{ “’" .. -
»P'R\IVY‘ ,COUNCILE‘
" RATANTAL- cHUNILIus FANATAL ». MUNIGIPAL’ COMMISSIONER Cpoe
- FOR Cu‘Y oF BOMBAY "AND ANOMENAPPEAL Two APPEALS CONSOLIDATED, * - #

7 1018,

[On appeal from the ngh Court of Judicature at Bombay] L 8 .
" June

e Eombay City Mumczpal Act ( Bombay Act IIT of 1888); Sections 297; 301— 1”1121:‘;814
Czty of Bombay Improvement Trust Act (Bombay Act IV of 1898) sec- » July 26.

twns 41, 48, 45 ( 2)——B0mba Y Street Scheme—Settmg back of new bmldmgs,
- . ‘xk 6“ .
e e Present —Lord Shaw, erJohn Edge, Mr, Ameer Ah and Slr Walter{
-, Phillimore, Bart.
.- 1DR§
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_to,indicate that the street. taken over; “to‘be formed” i
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. aid settmg forward in  forming lines of new streets—Title of Trustees of
Improvement Trust—Talcmy over By y Trustées. from Corporatwn the streets to

be fm med ‘a*‘ revesting of them in Cor. pmatwn—-—thle of owner on change m
e of street——]nterest—O’osts AR

L
R

.- The appellant Was,the owner of a corner block of ground in Bombay havmg
t\\o frontages, one tothe Kalbadevi Road and fhe other to Princess 'Street,
“and in"1906 he was under the ° guardianship of his mother who was- desuous

'(of erectmw new buildings on it to improve the property.. Proper ‘steps ‘as to
5not1ees and other. p1e11m1nary ‘matters were therefore gwen to the Mumcxp‘ﬂ
»‘authontles by whom bmldmcr lines™1

~Yor the streets had been drawn up under

.’stututory powers W‘hlch had to be adhered to.- On the Kalbadevz frontage
pequlrements were Nsued that the line of the new buildings should be set Dack

wluch mvolved a, eacmﬁce to- the “owner of 28'41 square yards of - site, -and
,lthat was done. ? On theil:'rmcess StxeetS flontafre it was reqmred that the line
should be4 carried - forwar ~that also was done, and the buﬂdmgs were

.etected in all respects achor ding: to the- 1equlrements made, and to plans, wlneh o

were enbnntted to and sanetmned by both tlie Corporation; and. the Trastees .

'».f01 the 1mplovemen’a of. th& Clty constltuted under Bombay Act 1V of. 1898. -
T suits, one by the' 4ppellfmj agmnst the Coxpm ation for Rs. 5 682 the _price

of the land Where the line of the street was set back ; and the other subsequently

;by the, t' stees agamst the appellant for Rs. 5 032 caleulated at the seme rate - .
© for 25 16 square yalds, for his e;ectment and” fm _possgssion of the 1and over -

Whlch he was reqmred to set the line.-of the stxeet forward, both" Courts in
Indla, treatmg the . matter as a case’ of*set ofﬁ deczeed the appellant s suit,

“but withott mtelest or costs, 4nd the Trustees suxt _ajzainst: the appellant for'
Rs. 5,032, and for his ejectment if he did not-pay that sum, -

Helcf that on'the construction of the City of Bombay Municipal Act (III of-
1 888) ﬁndﬂeof_ sectlons 41, 42 of the Improvement Trust Act (IV of 41898)
%here‘,wag nothmg to mdlcate that the buﬂdmg line of the strest” must, once
mdxcated remain by reason of that, ofiginal mdlcatlon,,and not-be open to
ehange or puttmg forward ashould expenence suggest ﬂus to be for the best ;
ectlow297 of the Act of 1888 and: thg? practlce ‘of the Mummpaht{, under it
con futed there being any “such, suggestmp s#and it. was clear thé Trustees
were- not prohibited from. prescnbmg a fresh line. -Nor was thelev:m‘} thing
is.any thmv differ ent
i dimension from- the street to be‘handed back when' £o med”” ; sectmn 41
of “Act IV of 1898 (as to taking over g street to he formed), and section 45 (2)
(as to handing the formed street back) “gfe Corielative to' ea(,h other and
what is to revest'in the Mumclpahty s ]ust that which when' fmmed as’a
street had been the sub]éct of that interim divestiture to the Trustees as the

street~forming guilxexuty The strip-of “the old street remamed under the
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Juusdlctlon and  was in all re<pects as before, the property of tﬁe Mumcu)a-
hty
it ~Section 301 of ‘the Act of 1888 expressly applled and ““the, mder of the
Commxssmnel te set forward the building - ‘was “a sufﬁclent conveyance
to‘ 'he .owrer of the said land.” The site between the old stxeet and the new
oneo‘.f the appellant’s properties became his i in ow nerslupﬂ and was stlll lus.
The tltle ofethe Trustees to it failed and with it faxled “their suit whether%for
declalatlon or ejectment. .

fHeld also, that wlnle thc Act I1I of 1888 makes p10v1s10n for the eoq{ .
pulsory expwprlatxon of an Qwner, it makes no provmon whatevcr for .
payment by the owner in 1espect of what may be ‘ealled., compulsory Jm-,
‘propriation.. - The rlght ot duty of set- off falled 3 it"was not justified by law:"

+ Held, - fur ther, that the appellant was entltled to: mterest off his decree,vand -
also to his costsi.. Unless there be somethmg in the contract of - partms wlnch’
necessanly 1mpl1es the opposite, the date'.when ‘one party enters into posses-
sion of the property of another i is the. proper date from v,lnch interest on' the
unpaid price should run : on the oné handthe 1 new: owner Tas-. possessxon, usé,”
and frmts, \and on the other-hand the former owner1 parting ; w1th those, has.
1nte1est on, the pucc This is sound in pnncxple and walrantedr by authority. -

Flwdyer . C’ocLer . per. Slr Ww. Grant Greenock Hm bour: ,l'rustees‘;

v Glasgow and’ 8. \W leway .Co. ‘2*; Iu e Stirling- and Dwg/’ermlme
Razlway Co ] per Lord Cowan g,nd chh v. Joy'® per Loxd St Leonal ds.

APPEAL 52 of 1917 bemg a consohdated appeal from
'two decrees ‘(16tlr -April 1916) of - the: High Court at
.Bombay in its- Appellate Jurlsdlctmn, which aﬂ1rmed.~
decrees: (15th .October ‘1914) of the same. Cotit-in its:
Ori gmal Civil J ur1sd1ct1on.

The above decrees were ;passed i sults ‘Nos. 189 angd.

' 17 5 of 1913 the férmer bemg brought’ by«one Bh1kh115a1
in the name of ‘her infant sor, Ratanlal -and as 111s next

: frlend against the Mumclpal Commissioner for the
C1ty of Bombay She sought in the suit to recover the
value of 28 417 square yalds of land belonging to the'
plammff and acquu-ed and»taken possession of by. the
defendant Whlle enforcmg a seb back in front- of: a

m (1806) 12 Ves. Fun. 25. @ (1857) 19 Dunlgp 698.. .
“® (1909) 8. G.50. @ {1859) 3H. L. C. 565 at p. 590.

fend when the appellant was required to put forward: h1s bmldmg over-”
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house which she built on ‘behalf of the plamtlif if -

‘ «Bombay at the corner of Kalbadevi Road and whatused

'RATANLA[J ;

to be Lohar Chawl Street and is now Princess-Street.
The set- back enforced was on the Kalbadevi Road side.

' The defendant admltted that he acquued the land;v

for a se’o—bacfi within the regular street line of Kalba-
devi Road, and alleged that he had always been ‘ready

and Wllhng to pay for the land at the same rate at
which . he contended the plaintiff was ‘bound to pay’

for 25°16 square yards of land over which his building.
~had been et forward on the Princess Street side..

~The pla.mtlff demed his liability to pay anythlng

3for the set—fmward land, though he did not dispute the »
faét that ]us house was set-forward on a plece of land

which -did not belong ﬁ?) hin. «He also d1sputed the
area of the set-forward plot of land.

In the second suit the- Trustees for the Improvement

“of the City of Bombay sued ‘Ratanlal, the plaintiff in

the first suit, to eject him from: the set-forward_plot of
land abutting on+Princess Stregt. The Municipal

authorities discovered after the firsf .suit had been

instituted - that the set-forward-land was not vested.

. in the Municipal . Qommissione_r, the defendant in that

suit, . but in the Trustees for,the Improvement .of the

City of Bombay, - and finding that Ratanlal refused

to pay ior the-land® and Wlshmg to avoid any legal'\
dlfﬁculty ifl, the way of recovermg the price of -the

land, the Mumclpal Commlssmner brought these facts
,fto the-, notlce of ‘the Improvemen’o Trust Wheleupon '
the Trustees brought the second suit for. possession -
.of the land which they allege is vested'in them and
._that Ratanlal had nrespassed on it :

"’ Ratanlal conten‘ded ‘that 'ohe land in queshon in the ’

‘second suit was not vested in Improvement Trustees,
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- 'and even’ 1f it.were, the Mun1c1pa.hty of Bomba.y Wag
~_the beneficial owner; he denied any trespass ‘and” al-
: leged that-his mother built over the ‘land in ‘com-
phance ‘with the- requisition of the Municipal Com-"
- missioner,. Who Wwas empowered ‘to make such  re- ‘"
: qu1s1t10n and that the plalntlﬂs were, estopped now

from claimihg the land ; and he »played in case he was

¢jected that they should be ordered to pay him com-
: pensatmn for bemg compelled -to give up possession
: of 1t

In the second suit Ratanlal took out a thll‘d parby

- notice against the Municipality, but beyond obtaining

- such.notice. he -did nothing to ﬁ§; any liability. on the--
Municipality, and the Trial J udge took those pr oceed-
i mgs as hving been practlcally abandoned

1918.
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" Furthér facts will be found sufﬁclently set out in the °
] ]udgment of the Judmlal Commlttee :

The Tr1a1 J udge (DAVAR J.) in the ﬁrst su1t decreed

,Ratanlal’s claim to compensation 4t the rate of RS. 200

per ‘square yard for the set-back.land, amounting to

inoney, and of costs on the ground phat the money was
always-at his own d1sposa1 if he had chosen toact with

vRs 5,682 and that dach of the parties:should  pay. his |
own costs: - He deprived Ratanlal of all interest on the

commnion honesty, and because he‘ consndered that his
- Yefusal to pay for the set-forward~1and and hlS “efforts -

to retain it without paymg for it, had made the litiga-

_tion mnecessary. . Th* the’ second suit, it Was *declare,d
that the set~f0rwa.1d land was the property of and - was -

vested in the. Tlustees, and a decree was made’ .that

Ratanlal should’ forthw1th deliver up to them- that '

plece of 1and Axd it.was further. ordered that the

third party .notice, and Ratanlal’s- clalm agamst the.

Municipal .‘Commigsioner as-third party : ,shogldv be

)

i-BOMBAY..
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d1s1n1ssed and th@t he should pay to the. Trustees and
the* Mumclpal ‘Oommissioner their 1espect1ve costs
of the suit, and of the third party notlce N

k"_.u

Rabanlal appealed from the demee in. the ﬁrst sult

fso far as it QGprlved him of 1nte1est and costs ;. and.
" appealed against the whole decree in the, second suit:
"The appeals were heard by Scorr C.J. and BATCHELOR J.

who dismissed the. .appeal in the first suit with costs,
and only’ varied f,he “decrée in the second suit /by

‘ordering that Ratankal should be evicted unless he ‘paid

~ to the Trustees by 15th May 1915 compensation at the
“rate of Rs.: 200 per square yard-for the set-forward land

“(25°16 square-yards ) amounting“to Rs*5,082.: Tn other
respects the-decree in thé.second suit. was conﬁxmed

_ and it was ordered that RAtanlal should pay to the .

Trustees half -their costs of the appeal, and to the

Mumclpal Commissioner the whole of such costs as-

were attnbutable to hlS being made & party tp that

‘ appeal

On thls appeal

" P. 0. Lawrence, K. €. and E. B. Ruikes for: ‘the
appellant contended in the first; suit~that, the lower
‘Courts were in error jn depriving - Ratanlal of 1nterest

" on the money decreed to-him. There was no niig-

conduct on his part, ‘nor_ on the partof his guardian.
He was entitled on tha punclples under the Lands
Clauses Act to interest from the date when the Cor pora-

"‘.;tlon obtamed possession of the set’back land. It was
. 1idt: open to the Corporation, whodid not - appeal flom
_the decree - for compensatlon to, contend’ that the

claun should have been made in the Small Cause Gour

- In the second suit the Trustees had no interest in ‘the

set-forward land,* Wluch was the p1operty*0f Ratanlal
and the Trustees could mnot thelef01e sue to eject
him from it. The ves‘om(1r 111 the™ Cmporamon unde1



\v'sectmn 289 of the Munlclpal Act was merely for thet

purposes of that Act and did not affect the freehold.}';‘ ‘
* interest in the land: see Municipal Cor pomtzon of C’Lty A

- of Bombay v. [e® 1. P. Railway Co @, But even if the
. freehold: of - the” streets was vested in the 001p01at10n

“sioners, v. Oentml London +Railway ®, - 1f - the set~
fol,wald land ever vested in the Trustees, it revested in
~ the Corporatwn it was submitted, ‘when the Tlustees'
: abandoned ‘their street- scheme, Whlch was before the-
: appellant commenced to rebuild ; and no such interest
. -remained in the Trustees % enabled them to maintain a
: _suit. 'l‘he appellant was by the order of the Corporation
under section 300 of thé Municipal Act not only atitho-
nsed bus. under penaltles required- to 1ebulld on the
land 4"No one but the Corporation was empowered
“to: make the order to set-forward dhe building; and
it must be taken to have been ‘made on behalf of the
Trustees as well‘as of the Co1porat10n The Corpora-~’
t10n~were not erititled under section 301 or otherwise -
to receive compensation where. prémiises “when bemg
'rebuilt are required to be set -forward to the bulldmg
land Sub-sectlon 3 1mphedly excludes such a right. -

Hon F. Russel K. O’ and W R. Bheldon for the
~ respondents ‘contended that the first suit 2Was »unn
necessary ‘a8 the appellant had only.. obtglned by it th'ef
" sum of Rs. 5,682 which had been offered him-.through-
out and which the Mun1c1pal Commissioner hiad at all
matenal tlmes boen W1ll1ng to pay him. He was_ not
, R

L ‘_(1916) 41 Bom.291: . @ (1880)‘14 Ch. D. 785 at p: 797 ’
.+ L.R.431 A 310. - ® [1913] A. C, 364 at p. 379, - oo

. >
. s
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entltled to interest. Where a long delay ‘has occurred
as in this case, in taking proceedmgs “interest ishot
awarded unless the delay was due to the fault of the

.persons ' liable; Laledonian Railway. Co. v. Carmii-

chael®. TUntil the ‘amount of” compensation was settled

- by the decree, there was no debt. As to the second,

suit, it was submitted . that on the construction of
section 289 of -the Municipal Act* the streets became
absolutely vested in the Corporation. For the pur- °
poses of the judgment in Municipal Corporation of
City of Bombay v. G. I. P. Railway Co.®, it

‘was immaterial whether the vesting was' abgolute

or not.” The question .whether a Statute vesting land
in a public-authority vests the freehold’ depends-on the .-

’1anguage of the Statute, and.the purpose Bontemplated:

Rolls *v. Vestry of St. Georgo the - Martyr, - South=
wark®, It is clear from section 290 of thé Municipal -
Act which gives the Corporation a power of sale, that
the streets vested absolutely are those as to Whlch
they give notice under section 41 of Bombay Act IV.
of 1898. Under section 63 they had poWer to let or
sell. They had . paid the Corporation’as provided by

‘section 41 A.. The revesting in the Corporation under

section 45 was only as to the street actually construct—
ed., The land which had not been used for the new -
street 1emamec1 vested in the Tr,ustees The,Improve-_ .
ment Trust is a public body-of a permanent character .
with power to hold land as owners. The appellant -
in substance was permitted, not required to build on

“the set-forward land; the, set-forward was at his re-

quest and fof hig benefitt Under section 301, -sub-
section 2 of the Municipal- Act the Corporatlon were

“entitled to set off against compensation payable.to

the appellant, the value of the set forwa1d ,lapd But
» ‘. .
(1)(1870) 2 Se. App 56. . <3> (1880) 14 Ch D. 785,
| @ (1916) 41 Bom. 291: L. R. 43 1. A. 810, ,

‘
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"'{':'that the appellant’s agents led the Gorporatlon to

understand that theygagreed to the compensation being -
payable on that bas1s, 1t would have been made a condi- -

“tion. of the conveyance under section-301, sub-section 3.

_';‘The appellant was estopped from:, cla1m1ng to hold

the land free from any condition.

P 0. Lawrence K C. rephed citing In re Dulce of“
, Northumberland and TJnemouth C’orpomtwnm as to .

,}the right to interest.

" 1918 July 26th —-The ]udgment of thelr Lordslups

f'was dehvered by S

. LORD SHAW :—These are consohdated appeals flom
' ‘two decrees of the High'Gourt of Judicature at Bombay,
“dated the 16thr April, 1916, confirming decrees which
are dated the 15th- October, 1914, in two suits “which
were instituted in 1ts Original Jurisdiction.

“IThe ob]ect of the suit by the respondents the -

Tlustees for the Improvement of the City of Bombay,
agamt ‘the appellant, is for a declaration of the

_pla1nt1ﬁ’s property in a certain plece of land, and for

-the e]ectment therefrom of the defendant, the present

appellant and for delivery forthwith by him of posses-
gion thereof. - The land has been built over. The issue
raised is serious, affecting. as it may do many other
vfrontage sites in Bombay

The p031t10n ot‘ the block of property (of wluch the "

piece ]ust mentioned forms a part) is as follows. It is,
a corner site having one frontage to the east—Kalbadew
Road, ‘the other frontage o the north—to Pr1ncess
Street, in the City of Bombay.  Princess” 'Street 1s
“made on the site of ‘what was formerly Lohar Chan

" Street. - Thﬁ piece of land from which the-appellant is -
* sought to be ejected faces Princess Street. The primary

I [1909] 2 K. B. 874. .
"ILRS—2 - '

¥
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18. " - ;questlon for the cons1derat10n of the Boald 1s~who
T owns that piece of land -
’ RaraNraL

. CruNian The plam’olff Ratanlal Choonllal P‘nnhl iy the
' Mun?cmn propuetor of the corner block of. ground. In the _year
5 Commis- v ,1906 his mother and n‘ttural ;gufu*dlan he being then
Fg’:%}i’;y - an infant .of nine years of agey Wlshed to develop the
f:"ii'ﬁoﬁi;ﬁ propelty by electlnv certam ,hew: bulldmgs thereon
CDTUET Steps were accmdmgly taken to- give the mnotices

required in ‘the circumstances %o the - Cmpomtlon_ :
-No- quesmon arises as to.the 1eguhuty of these pwceed-'-. »
ings.. Building lines had been drawn up for the §t1 eety
_of Bombay by the Mummpal authorities under statutory
“powers, and in the'course of disposing of the - 'Ipphca-
_t1on to put down the new buildings” on the ¢ofner -
block in question, ordels or requirements were issued

that these lines should be conformed to.’

- With regard to the east frontage, namely, that to‘
Kalbadevi Road, the order required that. the: line.. of“
new bmldmgs to be erected should be . set: back Th1s ;
was done. .. This involved the sacrifice 0. the owner :
of 2841 square yards of site. It is admitted by the -

- respondents that the Corporation must pay fo1 th1s'
ground under the Bombay. Act No. ITf of 1888, G

~With- regard ta- the frontage to Puncess Street
"for{nelly Lohar Chawl Street, it was required of the
plaintiff not that he should set back - his building line,
but that that line should be darried forward. = This also
-was done and the buildings were erected, accmdmg,_
“in all respects;, to the requirements made and to- plans
" which were submitted to and sanctioned by both the’
authorities, namely the Corporation and the ImproVe~

- ment Trust. Details of these pomts need not be glven
.the real facts are adm1tted L.

. . -
‘The, attltude of the Corporatwn appears to be thatv
. one of these transactions is a legltlmate set-oﬁ in- law-
_agamst the other. ‘In thls they are suppoxted by the

v
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B Bombay Improvement Trust Whlch puts forward the -'i'f?ié."'; -
clalm that it; under its Act of Constltutlon, is the g
v_owner of that proleetmg piece of ground facing Princess 3;;3;;?5:,{' y
3 Street which had to be so to- speak absorbed into the - e
ﬂblock S0 as to comply with the throwmg forward of the,™ Mc%ﬁ:;m
' buﬂdmg line. Thls WOuld seem to be an answer to the Fg;‘”é?;g
_plea of set-off, as’ the debt‘due by, the Corporation " . or - ",
‘could not be compensated ifi réspect of a claim by ‘the =~ BOBAT-"
fImprovement Trust. But these two author1t1es are -
‘hand and glove, and this not 1mp1operl y. Itis in the:
'pubhc interest’ that they shouald work together if this
can be done in conformity with the various statutegé '
.The mode of co-opelatlon adopted in. the present case
‘was somewhat unusual The Corporation, claiming as -
owner, . madea demand to be paid a price for the site
fronting Princess Street over which the appellant had
‘been forced to throw his building forward so as to con-
fonn w1th the required building line. At first there
‘“was an 1nolmat1on to consider that demand; but.
djfferences, delays, and further enquiry ensued, and -
ﬁnally the plaintiff refused this demand. Thereupon .
“the Trust 1nst1tuted their suit, craving infer alia eject-
ment of the plalntlff "This, if decreed, would of course
mein the total destruction of a large and important
section of the plaintiff’s buildings, all erected accord-
-ing to-plan and by the sanction and with the knowledge
of the Corporation and Trust as stated :

- This situation involves an 1nvest1gat10n as to ‘the
‘important and fundamental question aheady‘istated
‘namely, who owns this piece of. ground ? ‘Unless the
Tmprovement Trust can establish its ownership of the
'site of the projection in question, namely, that facing -
“Princes®Street, it cinnot of course have any -title to
"e]ect the plaintiff therefrom. .

‘ uBy the C1ty of Bombay Improvement Act, No. IV -of-
1898 the reSpondents as‘ a Board of Trustees were,,



1918,

RATAI\LAL
. CHUNILAL
01)
WUN:CIPAL
- Coyuis-
77 SIONER
._“For CiTY
S oF
- Bompav.’

192 INDIAN LAW REPORTS [VOL XLIII 4

\conqmtuted Among its powers are those of maklng

~ street schemes, and by section. 31 it is provided that the

street scheme “shall, within the limits of the area com-*
-prised in the scheme, provide- for (a) the acqulsltlon of

_«any land which will, in the opinion of the Board, be neces-;

-sary for.or affected by the ,.e‘xe_cution of the schemév;’f
(b') re-laying out all or any land, including the.construc--
tlon .of bulldlngs and the formatlon and altemtlon of
“streets.’ :

- Mt is admitted that Lohar Chawl- Street was m 190:)
~vested in the Corporation. The Trust state in . their"
Plaint that on the 17th January 1905, they intimated
to the Corporamon that that street so vested in it was-

required by the plaintiff t6 form part of Princess Stree't,‘ L

a street which was then about to be formed by the:
Trust under a scheme to be carried out by it as prov1ded
.for by the City of Bombay Improvement Act.. The .
meaning of this is that, to begin with, the. Trust. took
over Lohar ‘Chawl Street just-as it found it.

‘This was two years before the appellant began to

~ build. ‘In pointof fact, he began-in February -1907;:

and he began upon lines prescribed by the Corpor ation‘ :
and known and approved by the Trust as so prescubed
His building line did de facto projeet over the old line. :
of Lohar Chawl Street and come forward to a new. line:"
arranged_ by the authormes as that upon-Wlnch P1 incess :
Street was to run. * ‘

How had this change from the old fronbage of Lohar
Chawl Street” to a new frontage for Princess Street
“occurred ? It had occurred for the simplest of all reasons, -
namely, that between 1905 and 1907 the Trust in WOlk-.
ing ohit its scheme of reconstruction, discovéred that -
it #would be-more advantageous to run the line .of:
Princess Street so as to carr y it forwald at ce1 tam
portlons of which the b1t of gite m questlon is one, .

-
. -
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~‘*i';a.nd b0 carry it back ab other poriions. - The' Trusb ac-

cordingly. commumcated that new Princess Stredt line

* to-the. Corporation, sending a plan showing exactly . -
" the new and- forward regular building:line. To -that
. line the Corporation officers-duly worked, and to. that-
- line'the appellant was ordered, most properly, to cons ..
- form: And, most properly, he did so. In ‘obediendt"
“to this ‘requirement the’ I)mldmgs were erected, and"—

they conformed exactly with the forward frontage

-demanded. . As Mr. Delves, the Trust’s Deputy Land ‘

. Manager, testlﬁes—— C SR

"The Trust ofﬁcers knew that the. defendants bmldmg ‘was bemg con-

’strncted on this set-forward land.........The Trust tock no. objection to the

- construction of the defendant’s building while the -building ; work was going

T on..;.;,...Tlle Trust never claimed nor thought of claiming.the set- forw ard -

' land back from the defendant till the Mumclpahty asked us to do 80."

Tt Waé in these circumstances that the suit’ for e1ect- -
men’_o of the plaintiff was brought by the Trust, upon.

the averment that in 1907 - his ‘mother “unlawfully:

Y enf,ered,into and took possession thereof.” Thisis how
. the''matter: stands -in-fact. - How it stands in: law.
~ ‘depends upon the'claim ‘which the Trust puts. forvvald:a
and asks to be judicially declared, that the - plece of.
“lang “ i) the property of and vested in it.” This claim

inlaw Wlll now be examined.

As st‘mted the hlstory of the bu11d1n S has been thﬂt N

'they have been erected to conform to 1equ1rement
~upon’ ‘the new and forward Princess Street-line and not

- upon the old Lohar Chawl Street line. The question -
" is; what is the fate of the property between these two -
lines ? The Trust maintains that when it gave ils

~ original intimation to acquire up to the Lohar Chawl
‘Street ling the effect of that was to vest invthe Trust, all

" the ground so embraced, that is to say, not only theé™
,-ground on’ which-Princess Stréét was in fact formed, .

L2
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but a:lso the stups on Whlch 1t Was not formed The
-Mummpahty for the purposes of this lltlga.tlon appears
" to acquigsce in this view, and the learned Judges in

. the Courts below agree. In the op1n1on of the Board ;
- this is a mistake.

’I‘he effect of the m1stake would be to produce in the:'
01ty of ' Bombay an extraordinary -situation.- Many

“ properties fronting ordinary ' streets belongmg' to: the

Oorporatlon would find themselves frontafflng property .
belongmg to the Trust by vrrtue, 1t is contended of
,the mere intimation that the Trust requrred the old
street for ‘making the neW. -«But when the new .stréet, )

- came to be: constructed it would be. within “the power:

of the Trust to throw the new and actual bulldmﬂ line-.
forward with the result that not only would it become .
“the ownerof the st1 eet as ultimately formed, but it Would
-also become de facto the owner of all the strips between 3\ _
. the line of the"old street and- ‘the line of the new. -
All the frontagers so-situated in ‘Bombay would con~
~sequently and de Juire be put into the position "of own- .
[ing g hinterland instead of frontage land and be sub]ect
to the‘dlsadvantarres for commercial and othér purposes
“of all that this. implies. . It was contended by the
learned counsel for.the respondents that legally and -.
logically the Trust being the owner of these “Strips it -
‘could do with them what it -liked with the ‘assent of
‘the Corporation, that is to say, it could let them: or
build upon them as its own property, thus « bhndmg .

all the old frontagers’ sites and buildings.

It is accordingly necessary to see what actually is the -
tzue extent of the powers of the Trust on this. toplc
These are contained.in the City of Bomay Mummpal '
- Act No. IIL of 1888, which gave certain powers -
“to-the Corpomtlon which powers were by section 42
of: Act IV of 1898 declared to apply to streets or parts
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thereof ‘which may become vested in the Board underv 1918,
thls Act during such periods as the same shall respect-j —
1ve1y rémain so vested, and for the. purposes 'of this Bamaxtar

CHUNILAL
~Act) 2" The language of this section reflecty pretty,, MU o
elearly the main ob]ect of the Statute, which was to set~" céﬁif{;‘fﬁ
up with sufficient powers: a sﬁreet-maklng authomty SIONER : -

“¥oR C1TY
and When its function as such was expired, to- have - or . .

. the'street which had been reconstructed .or thade by ~ Boupay..
the Trust thereupon handed back to the Corporation; - -

By seetlon 41 it Was prov1ded as follows —-(:“ B

¥ “ Whenever under any 1mprovement or street scheme the whole or any part

} of an eX1st1nv pubhc street or other Iand vested in the Corporatxon is included
in the site of any part of a street to be “forrhed, altered, widened, diverted, ,

' raised, rearranged, or reconstructed by the Board, the Board shall give notice ’
< to the Comrmseioner that the whole or apart as the ¢ase may "be, of such

: exmtmg street or other. land (heremafter called the ‘ part. required ?) is Tequired, '

: by. them a8 part of a street to be dealt with as aforesald and the part requn'e(f _

. shall thereupon subject to the prov1s16ns of, sub sectxon (2) of section- 45,
be: vested in thé Board ; Vv prov1ded that nothm**‘* m thls ¥section " contained

- shall be deemed to affect the rights or powers of tny Mummpal “authority

" under Chapters IX and X, 1epect1vely, of the Munlclpal Act An orf over a‘py

» Mumelpal dram or “ater-work "4 . S VoL :

= By. sectlon 45: (2) 1t Was prov1ded that . the Com-
mlssmner shall oon being satisfied that any street formed
" by the‘Board has been duly. levélled, paved ”, ~&e., and .
. drained and lighted, and, in short,. thoroughly com-
" pleted afid the work of the Trust as a street-making
- authority finished, then such street shall thereupon
_ vest or re-vest, as the case may be, in the Corporitlon
-and the Cmporatmn shall .thenceforward - mamtam,'
keep in repair, light and cleanse. such street.”: '

. Not .a Jword is said in - these sections. to. 1nd1cate'
elther (1) that the building line of the street mug,
“once 1ndlcated remain by reason - of that original in-
dication, and not be open to change or puttlng forward
should e*{pemence,suggest this to be for..ths best: -
nor (2) is anybhmg sa1d to 1ndlcate that the streebf

o
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taken over to be founed » iy anythmg dlﬁerent in

, dlmensmns from the stleet to be handed back when -

, formed

Upon the ﬁlst pomt the Bombay Act No III and l,
no doubt the practice of the Mume1pa11ty thereunder
~ confute it. The sectlon Tefelred to is as follows —
- %907, —(1) The Commlssmner may——

‘ (a) prescnbe a hne on each side of any pubhc street .
" (D) from time. to ‘time,  but sub]ect in .each case to.his recewmg the .

‘ authonty of the Corporahon in that behalf, - prescnbe a--fresh. line -
in subs’mtutmn for any line so prescmbed or for any pert thereof N
e # & 5 - n".-b’
(2) The line for the time bemg prescnbed shall be. called ‘the regular hne
" of the street'”. . :
* It eannot be suggested that the Trust were, as com-
%pared W1th the ' Municipality 'prohibited : from p1e .

g scrlblng a fresh line.”

As to. the eecond pomt thelr Lordshlps are clearly of

' opmmn that these two - sectmns the one as to takmgv
over a street & to be-. formed” and the other as to hand-
.ing the formed streat back are.correlative to each other.
The sectlon does not'” mean merely “intended to be

._~f'f0rmed ”-wwhen a’ "notice is made, but it refers to that

‘ ground and no ofher Wlnch is used as a street and for
- {he "purposes thereof, and ‘that no - transfer from the .
Mun1e1pahty is effected to’ the ~Trust; of anything else.-
If, therefore, a line originally 'indicated .is changed, -
the line of the street to be formed is changed and: the -
whole transaction is modifled in this sensible and
practival manner. It is only in this way that the word .-
“re-vest” in the Corporation becomes intelligible.
What is tore-vest in the Municipality is just that which -
When formed as a street. had been the subject of that -
interim divestiture to-the Trust'as the streetforming
authonty And the whole *theory of the Trust’s case, .
amelv, ‘that in v1rtue of a notice taklng over from the ..
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_Mummpahty a certaln street.of Bombay o be. formed 719180
as'anew street by the Tiust, thereby vested the Whole . "‘*h».*—
: of the olcl street in if, although a strip of the old street  SATANLAL

. CHONIZAY, -
. never W’LS formed as a new street, falls to the ground M v, i
: : UNICIPAL
The Trust’s aot1on was—in con]uncmon with. that of . Comms- .
"‘jthe officers of the Municipality—much more reasonable, “Jon G -
, 'namely, ‘that When the line of the new street was made. LR

. the frontager was required to put forward his bulldmg . Boxpar. -
to conform to:it. “And this, in ‘the opinion of the
- Board, Was not only reasonwble im practice but was

“correct in Jaw and in accor dance Wlth a sound construc—
) tlon of the Statutes, :

tht then happened to the strlp of old street Whleh
'Was never *“formed ”.into the new street.? The answer
is ‘liat nothmg happened to it. . It remained un(ler t;he‘
o ]ur1sd1ot10n and in all’ respects as before.the ylopertyg'
. of the Munlc1pal1ty To it a,s such accordmgly ;Whon“
ﬂle frontarrer was 1eq1ured to put fg} Wa.ld his buﬂdmﬂs )
' over it the tlnrcl sub- sectlon of?s;eotwn 301 . of the
Mun1c1pal Act of 1888 expressly ~applies. It- is as
follows —

K (“l) i the addmonal [and wluoh will be included i in the premlses :pf any-

, »person requned or permitted under the last ;:n'ecedmc'r gectxon to set fOrwmd &
bulldmg belongs o' the Coxporatlon, “the - order “or permlsswn Qf the
- Commxssloner to set “forward the building. shall be'a sul’ﬁclent convexance to the
said owner of ‘the saidtland ; and ‘the terms and condltlons of the conveyance

« shall be set forth in the said order or permission. ' .

The’ result‘ is plam the proleotlon, that is to say,, the :
- gite: between -the old street Tline and : the new,
“ex adverso, of the appellant’s property, became his in
ownership. . It is his now. The title of the Trust to it
* fails and with it fails, the suit, whether for declaramon,
or e]eotment
" There remains to be dealt Jvith ‘the suit by the ap-?
; pellant for the price of the ground taken from’ him as .
- the result of the compulsory throw wing. back Qf lus l,.me
. ILR3—8
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of bmldlng facmg Kalbadev1 Road and the absorptlon

. into-that road by ‘the Municipality of a portlon of -

appellant’s ground. Payment for this has been.decreed
and the dem ee 1n this respect W111 stand. .

But two fur ther questlons arise in 1egard to that
suit, viz., as to costs and as to 1nterest on the prlce

Costs were refused on account of the view. enter— N
tained in the 00urts““be10w as to-the conduet of the :

| appellant in refusmg to set off against that pricea pmce

for the Princess Street projection. The question of
whether a price is exigible for that projection does not.
arise directly as matter of suit ; but it is necessary to

- express an op1n1on upon it because a determmatlon

‘upop it W111 govern the questlons both of costs -and. -
.,of mterest ‘ : - ‘

“In the opmlon of the Board whlle the Act makes

provision for the compulsory expropriation of ag

owner, it makes noprovision whatever for a -payment

by the owner in respect of what may be termed compul-

sory impropriation. - Some reasons*occur for the view
that it might have been so, and some. occur for an .
opposite view. These were for the Legislature. What
the Legislature has done, and all that it has done upon

. that- su})]ec’ﬁ is contained in sectmn 301 (2) of the
' Municipal Act. + Tt is as follows :—

% (2) If, in consequence of any order to set forward a. bmlémg made by
the Commissioner, .coeessss the ogner of such building sustains any Toss or -

. damage, compensation shall be pald to hnn by the Cominissioner for such

loss or damage.”

Such loss or damage may be easily ﬁgured thp com-
pulsory projection may involve most serious cost ; the

. whole foundations of the old building may.be rendered

useless, and the cost of neyy may be heavy ; alterations
of plans, levels elevations, and the like might all Dbe
mvolved in’ parmcular cases, and, in s]riort the
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a Leglslature has recogmsed not a price to be pald by the

. owner; for compulsmy impropriation, but damages‘*to :
fthe ‘owner if such can be quahﬁed in consequence

thereof. Thelr Lordships in these circumstances caf-
not look upon the suggested right.in the Trust or- the
Mumclpahty to receive a- compulsoxy price for the

" Princess Street proprietors to be- ]ustlﬁed by . the . -
Statute. Accordmgly, the allegedk rlght or duty of;

set—oﬂf falls o

In these mrcumstances bhe plamtlﬁ and his adv1sers

Were of course, entirely warranted in refusing to con-

cede the set-off claiméd. It was not, in the opinion of .

_‘the Board, justified by law.” This renders it unneces-
- sary to_deal in detail with certain derogatory observa-
wtf»(mswmore partlcula,rly by Davzu J.,. culminating in
hik assertion that the appellant’s conduct ‘“has been
conspicuously unscrupulous and transparently dis-
Jonest.” When it is remembered that in all the most

important.of these transactions the appellant was an =

infant of nine years of age, the suggestlon of such pre-
. coc1ty dn wickedn®ss-in Bombay = seems suﬂlclently
answered. But it may suffice to say that, hard to bear
"as these accusatlons must have been, they do notappear
to their Lordships to have been in any respect -war-

‘ranted by the facts or by the law of either case: In

‘the opinion of the Board.the position taken up by <he
appellant in these suits has been completely justified,
 and was throughout in accordance with law, Costs
“will accordingly follow the event.- . .

On the point of interest, on the price payable by ‘the

: Munwlpahty, two matters, were agreed at the Bar. In
" the first place, the rate of interest, should it be allowed,
was arranged a{; 6‘'per cent. In the second place, it

was agreed that the Mumclpahty hags been 1n Possession

of the ggound since the 30th J une, 1909.
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018 The’Boar,d is of,,opuuon, that the rlght to 1nterest:
.{R T de“pends upon the followmg broad an@, clear: conmdera-{.
. ATANLAL
. Cuomuavg. tion. .Unless: there be: somethmcr in the contract of
” Muufé:m:; partles Whlch necessauly 11np01ts the opposNJe the, date
i Commrs- when one party,enters mto possession of the property
g szlgﬁy * of another is the proper date. from Which interest, on
i OF the unpaid pricg. should run. On the one hand, tlie
BOMBAY
new owner has’ possessmrr use, and fruits; on the
O}Zhel, the former ngnel pfmrtmg with these, has in-
_terest on the price. This“is sound in punmple, and
" authority fully warrants 113‘ ‘566 * espemally Sir’ W
‘Grant’s judgment in Flud J@T‘ V. C'oclccr“), zmd also see' :
“Greenock Harbour Trustees v. G- & S. W. Railway®;_
in:which the judgment of Lord Cowan in In re Stirling
Q& - Dunfermlme Railway C’ompany(‘” is mdoptea o
“Also Birch v. Joy®, in, the judgment of Lord St
.Leonalds at p. 590.

" Their Lordslnps w111 humbly adv1se HIS Magesty'v
 that the appeals be allowed, and that in ‘the first suit.’
the decrees appealed from be varied, and that a decree*:
pass in favour” of ‘the appellant for the sum of
Rs. 5682 brought’ ‘out in the judgment of date the
15th Octobel, 1914, -with interest thereon at the rate of
6 per cent. per annum from the 30th June 1909, untll
payment ; and thatr further in the. second suit the
judgment and decree be recalled, and that that suit
stand dismissed; the appellant to Thave hlS costs 1n

both suits, here and in the Courts below. -

Sohmtmsfortheappellant Messrs. T L. WLlsoné Co. '
Solicitors for the 1espondents Meqsrs. Cameron,’

Kemm & Co. .
Appeals allowed
' o L vew.
M (1806) 12 Ves. Jun,25. @ (1857) 19 ‘Dunlop, 598,

- ®(1909) 8.C.50. - @ (1852) SH. L. 0'565
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