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APPELLATE CIVIL;

Before :Si)iz;Stdnléy;Bai&lfélrf%;"'lKi" Actmg ‘Chief. Justice and:
Mr. Justice Kemp:
iHA\IMA(NDAS*R AMDAYAL AND:OTHERS (ORIGINAL DEFENDANTS ‘No, o 1 .:ro 4),
’AP_L_’EﬁLANTS "’:»VALABHDAS SHA\IKARDAS Mmon,£ yems NEXE
FRIEND, ANA\’T BABURAO (OR[GINAL PLAINTJI‘F) RESPONDENT

Hindu - La.w—-Jomt famzly-—Daeree agamst “the. fd'her-—Ewcutwn agamst
jonzt propea 3 J—-W'hether son's mteres‘t passes-—-Auctzon sale,of twu only of
_f'thﬂ Jjoint fumzly propertzes—S’mt b _/ ‘son for. part;al partmon 3f propertics’
Bold at czzcchon-—-—Sack @ suit, 1ot moludmg all’ ﬂze family propertzea, whether
“bad inTaw. '

The plamtl& ‘Was:the son of defendant Nol'5. They consntuted an undmd-
ed Hmdu famlly Defendants Nos: 6 and 7 obtamed 8’ money decree agamst
the 5l defendant and i in executlon of the, dpcree; the ‘defendants: Nos. dto 4‘
xbecame purchasers at’ the Court sale of two -of the. properhes belongmg to: the
]omt famllv The plamtlff a niinory thereupon, brought a suit. E 'Gamst hlS fathér
(defenclant N o. o) and’ ‘the decree-holders Ag. well asvthe ,q,uctmn-phr,chasers for
a declamtxon that the plamnﬂf’s half share " :in; the tw%propef’nes dxd not pass
to the auction- purehasers and for. possession’ of hxs half” share' ‘e

equltable
partmon The lower Court decreed the’ plamtlff’s cLaunn Op. 'appe?ﬂ 4o the
Hwh Court. it was eontended (1) that the sous mte1est i "ch_e property”d’" id pass.
at the’ Court sale and (2) that the sult for - partlal partltmm £ the" farmly
propertxes was bad

"Held, that the son’s interest did not pass to-the ‘purchasers at.the Court-sales

Ti;}z‘ﬁi&}pa:w’r’}'ﬁaiémﬁa Tz‘mdyizﬂ): followed:
Held aho, that when a copareener was sumg ) auctxon-purchaser 1t "\vas'

not avahd obJectlon to the suit- that thid coparcerier “Glaimed’ only’ apartxal
partxtmn,

‘Subramanya Chéttjar :. Padmanabha "Chettyér® - and- Ram Charaii'yi
Ajudhia Py asad(3) followed;

H'eld further, that %he auctwn»purchasers shoiild be . allowed to ﬁle a smt
agamst the pla.mtxtf for a genetal partition of thé entiro faxmly propextxes.

Fxrst Appeil No.. 148 of 1916.
(1.(1913) 37 Bom, 631 [ (1896) 19 Mad. 267,
e @ (1905) 28 All, 50,
LRI
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Deendyal Lal v Jugdeep Namm Szngh(l) and Baboo Hurdey Namm;
Sahuv Pundit Baboo Rooder Perkash Masser“" followed. S

FIRST Appeal agamst the- de01s1on ofJ . Betlgerl,f,y

| Flrst Class Subordmate J udge at-Dhulia..

¥

ek
* -

Smt for a declaratlon ,

The plalntlff Was the son of defendant No. 5 They

) constltuted a ]omt I;hndu family. The family owned a.

firm conducted in “tlie name of Khusaldas Damodardas. -
In 1904, in connection with certain family trade trans-

‘[actlons defendants No. 6 and 7 obtfuned a de01ee for
“Rs. 22 060 agalnst defendant \To 5. In executlon‘* of the-

- above decree two.hotises out of ‘the aneestral ploperty-

of the. family of plaintiff and. defendant No. 5 were

.attached and sold ata Court-sale and We1e purchased/

by . defendant’ No. 1. ‘Defendant- No. I -was “put’ 111'.:
tpossessmn of the two houses through Court on J anuary"

1 20,71906. - At the time ‘of the Court-sale of 1905, thet'

: plamtlﬂ? was only four years old. - ‘In 1915, he sued to.

obtain a declaratlon that his half share in the tvvoh~

‘._houses ‘wasg not soldnat the Comt—sale and that’ the. sa1d :

‘share had not passed to defendant No 1 as purchaser

"“alleglng that the” decree of 1904 was not ‘binding on

him as he Was not a pdrty to the decree and thelefOre,

L his share 't the property did not pass in executmn

e

-proceedmgs thereunder "He also asked for possession
of the one half sha.re ‘on - equ1tab1é partltmn togethers_v
Awith mesne proﬁts Defendants Nos 2 t0.4'were made

'partles ay they had purchased‘one of the. plamt houSes"

flom defendant No 1

' Defendants Nos 1 to 4 conténded that defendant

‘No.5 had fraudulently caused the: su1t to be broughtf

'"by plalntlﬂ through Anandlao as his gual d1an that the

*»

o (1877)L R 41 A 247 @ (1883}L R.111L, A269 |
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“decree. of 1904 had not been obtamed for 1mmora1 debts .
j;and that the; plalntlff Was bound by the decree and the .

Cour t-sale

Defendant No k) supported the pla1nt1ﬂ":’s _cla1m

Defendants Nos 6 and. 7 pleaded that the trade trans- )
'actlons in' respect of which ‘the’ decree of 1904 was -
;obtamed were entered into by defendant ‘No. 5 as.’
: manager of the family” consmtmg of plamtﬁf and him-
self ‘that the decree was blndlng on the pla1nt1ff and
'the suit for partial partition was Dad. The Subordmate ’
J udge allowed the plaintiff’s claim holdmg that- the

‘decree of 1901 was not b1nd1ng on the plaintiff; that the
‘half shale of defendant No. § Was actually intended to -
“be sold and purchased by defendant No. 1 in execution
'of the decree; and that the plaintiff was ent1tled to get"
a part1t1on of h1s half share -in the propert1es 1n suit, .
‘He' ordered “that the plaintiff do 1ecover by pa1t1t1on

hls half share in plaint’ houses as adamst defendants ”

The defendants Nos. 1 to 4. appealed to the ngh :

'Oourt et R )

a

Bhulabhm J« Desat w1t11 G S Mulgaonlpar (for"
T ‘R.Desai) for the" appellants i~The lower Court
) should have: held ‘that the son’s interesty passed at the -
-Court-sale under thé cucumstances of the case.- We .
submit - that the  case . of Ttmmappa v. Narsinha
‘Timaya® dOes not apply to the~facts of the pbresent -
case because There the first siit was brought against the.

.;301nt famlly ﬁrm and not against: the father personally:

: Secondly, that the: two- houses in" suit are-a part of
"the ]o1nt famrly prope1t1es and the plamtrﬂf sues to

_W1thout brmrrmg mto hotch-pot all-the famﬂy propel-

t1es 1s bad 111 laW and should nop’ be allowed On the-

.. m (1913)§7 Bom, 631
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VALABHDAS,
e ' ‘IIS not a tenant-in-common but a- coparcener owning the-

2()' ' INDIAN LAW REPORTS. [VOL. XLIIT.
; authomty of the Prlvy Councﬂ ruhng 1n ;flppomer

v, Rama Subba Azycmm we subnut that. the plamtlﬂ
cannot say that he has got a certain definite- share as.
long as-the family remained undivided. .The plamtlﬁ

whole. He cannoft, therefore clalm to be entitled to a:

“half shate in these two propertles The proper 1emedy
“of the plamtlﬁ is to brmg a suit -for general partltlon

‘We rely on Pandumng Anandrav v. Bhaskar Shada-:
shw(’) and Udamm Sotcwam v. Ranu Panduji®. . .-

Setlur W1th M V. Bhat for. the respondent -—There

*is a substantial dlfference between the suit ofa stranger

purchaser and that of ‘& coparcener for partial par| bition. -

The-son is entltled to the whole property, while the
‘purchaser- at the Court-sale gets only the right, t1t1e
"and interest of the father gn partition. On the autho-

rities _of Deendyal Lal v. Jugdeep Naram Smgh“)
and Babop Hurdey Narain. Sahu v. Pundit Baboo

Rooder Perkash Misser®- we ‘submit that the ;)roper

course for the Court was under such circumstances. to

' restore possesslon of the Whole _property to the son’ and
'force the Court purcha,ser to bring a genenl pa1t1t10n
guit 1nclud1ng all the family preperty and joining- all

the proper . parties. The same prmmple is’ dedu01b1e

: from the case. of Subramanya Chettyar v. Padmanabka
Chettyar(” and Ram Olmran v. A;udhza Prasadm.

BATCHELOR Actlnrr G J. —Thls is an appeaI fro i

%]udgment and t‘lecree of the First Class Subordmate
"Judge of Dhulia.. The plamtlﬂ:' was the son of the 5th .

defendant, these two persons constltutmg an und1v1ded
family. It appea1s that among the famlly assets Was a

¥

) (1866) 1 Moo 1 A 754t p. 89. - @ (1877 L. R. 41 A 247,

ar (1874) 11 Bom.  H, C: B  ®)(1883) L. R 11 T, A, 26
. o (ACT) T2 . ©) (1896) 19 Mad. 267,
. (3) (1875) 11 Bom. H. 0 R. = (0 (1905) 28 AlL 50,
@cJgyrwe”
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~firm. conducted in the name “of Khushaldas Damodardas
#In 1904, the present. defendants Nos. 6 and 7 filed a sult'
;}f1n the Court of Dhuha torecoveragum of Rs; 22, 000 odd,
-.jl,upon certam cotton transactlons Wh1ch they had Wlth-
~the” firm.~of *Khushaldas, Damodardas The defend-:
) ants Nos 6 and.7; by this suit, sued to recover thei
“money from the present 5th, defendaht, the fathér. of
iithe plaintiff; - It was - not then known that the 5th
~defendant had a eon or that there was’ any othe1 mem-v'
“her of the famﬂy, besides. the - 5th defendant. - Tn -
,‘;March 1905, the. ol‘cum was decreed affamst the 5th’
}'defendant In April followm g, an apphcatron was made .
for executmn, :and in the course of the execution; . the
present dppellants who were defendants Nos. 1 to'4¢at
_the trial, became the purchasers of two' of the properties -
'belonranO' to the joint - famrly In January 1906 .the- .
f‘appellants Were put into possessron of these two proper-' X
":tles and 1n the followng month they obt‘uned a sale'-
f‘!cert1ﬁcatel

;-",bi-ought this spit against his father, the 5th defendant '

:;z"and the: declee-holders defendants*N 0s. 6 and 7 ‘as well

as againstthe allCthIl purehasers the present appellants

-claiming a declaratmn that the plaintiff’s half share in

“the- properties did.not pass to” the appellants at the -
Court-sale, and cla1m1ng also possession of his half -
-}share on eqmtable part1t1on together W1th mesne'
';-,proﬁts IR : SRR i
The learned Judge of the lower Court has allowed”
"'the plalntﬂf’s claim.” Upon the view whichsthe learned
T Judge below took of:the case, -the terms_ of  his decree
*are formally correct, except in one par tlcular, and that .
.is, in hig-description of the. plaintiff’s share as a “half |

share” in the plamt houses. It appears. to me, that the

“word “half” occurring in - these passages in the decre-f'
_tal order should be “altered to the word “undivided™

TThe present.plaintiff, whowas born in 1900 or 1961

1918
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. “_ 1918.' . and with. thls verbal eo1reot10n, the decree as 113 stands,
o — 1s a corréct order," assummg that the learned J udge’s
ij\’;}j}ﬁ‘;‘f ‘ VleW on the law of the case is correct.

VALAB@AS, On behalf of the presenb appeliants, two_poinigs have
" been taken by their learned counsel. , The first of them
may, I think, be disposed of in very few words, The
contention here ‘is that ‘on the facts of the case, the:
lower Court should have held that the son’s 1nte1est also.
passed at the Court-sale. ‘The learned J udge below has
disallowed: the defefidant’s contention upon .this- po1nt .
in reliance upon this Court’s ruling in’ Timmappa.v.:
Narsinha szayya“’ I have no doubt.that the learned’
Judge was right in thus disposing. of the pomb and}
that no distirction can be drawn - between the present;f
facts, and those upon which ‘the ‘éase of T&mmappa .
N Narsmha “Timay ya® was ‘decided. s It is unneces-"
sary for us, to consider, Whether the- ruhncr “in’
Timappa’s casem could be dlstmgmshed if -in- fa,et
the creditor’s suit of 1904 had been brought agamst the:
joint family- firm.. For, Tam clear ‘upon the facts on}f
“this record, that this suit was not so br ought but Was_’i
brought - against the- father personally 1 hold, thele-i_;‘
{ore, following- Tz*mmappav Narsinha Timaya®, that
the learned Judge beloW was right in deciding that"
the son’s share did no’o 1n fact, pass to the purchasers at :
the auction sale. . e

- But the second pomt taken on the appellanbs behalf '
is more substantml and difficult. The facts are that the
sale 1n executlon was held in- bona ﬁde 1gnoranee of
the ex1stenc5’e of ‘the plaintiff as the son of the: 5th
defendant and,that over and above’ the two propertles,:
now in controversy, there are other propertles belong—
ing,to the " joint family.: In this condition of the facts
Mr Desal has contended that thls smt by the son for a

@ (1913) 37 Bom. 631.
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;f‘partlal partltlon of the. progertles is bad The learned. 1918
~counsel began his argument upon this point Dby remind- -

HANMAVDAG :

1;‘1ng us of Lord Westbury’s language in Appomer V. T RaMpAVAL
" Rama Subba Aiyan® where his Lordship says: © Accor- . v?"[ALAv-m-)Aé -
RUDAS, -

~ding ‘to the- true ‘notion’ of an undivided ‘family in
" Hindu law, no ‘individual memi)er of: that. family,
~whilst it remains undivided, can predlcate of the joint
cand undivided property, that he, that parmcular mems-
“ber; has 4 certain definite share. No individual mem-
_ber of an undivided family -could go to the place of the
1"‘rece1pt of rent, and claim to take from the Collector or
recelver of the rents, a certam deﬁmte share

ot That bemg so, the son, as the argument ploceeded
Uis not-a tenant-in-common, but a, coparcener ]omtly
f'ownmg ‘the whole, and the plaintiff - consequently
cannot clalm to be entltled toa half share in ]ust these
two partlcular -properties out of- all the propertles
, owned by the joint family. H1s claim musb be, argued -
counsel that on a general partition of tiie ]omt family
} property, he and’his father are entitled to equal shares.
‘It -wag pointed out that in a somewhat similar case
-before the Calcutta ngh Courb -Koer Hasmat Raiv."
' Supder Das®, Mr. Justice: Mitter, in: delivering the
Judgment of the Court, wsaid :  If this sult be trgated as
“one for partition, theplaint was open to the. ob]ectlon
that- the whole of the famﬂy property was not included
in 1t ’I‘hls is not a mere technical objection, because
on partﬂnon of the whole of the joint family property
the Mouzahs in dispute might ~under certain cxr-
' cumstances fall entnely to the father’s sha1e e

" So, here, Mr. Desai contended that’ if? the son was"
relegated to. hls properu remedy ol a suit for genera'l
“partition, the result would ordinarily be that the, O®urt
efEectmg the partltlon would be able, 1f it'so chose, in

(1) (1366) 11 M 1, A 75 at p 89. ‘ (2) (1885) 11 Cal 396 atp 399
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’ 1918, .worklno' out the. equmes between the parues to allotf
= tothe father as his share those propertles which at the‘i
; Bhnwabas. _executmn sale passed to the present appellants. , It
Vi . Was observed that thls argument received - strongf
: Y,""I’,A?HDA?" support both from the language of Mr, Justice West in’

Pandurang Anandrov™v. Bhaskar Shadashiv®,” and
from the ]udgment of Sir Michael Westlopp C.J. mﬁ
Udamm Sztaram v. Banu Panduj 7@, .

On the Whole, therefore, it was. contended that thls:
suit could not. succeed and. tha,t the Court should dlrect“
the plaintiff, if so advised, to amend his plaint 5o as’ to.

. convert ’ohe suit mto one for general - partition, so tbat.
“on such general partltlon, 1f ‘made, the equmes bet-
Ween “the- parties. m1ght be ‘adjusted in the' manne1
Whlch I have -indicated. - ].'t s unnecessary, however,:
to condider what the Oourt’s view would be upon: th1sff
argument 1f Lhe pomt Were 7¢s’ integra; open .to deter-}-}f
mmatlon now Wlbhout reference to pronouncementsf
“by.a h1gher Court and with reference only .to_ the:
decuuons of Sir Michael Westropp ‘and Sir Raymond&-
West. Those decisions were delivered in 1875, and in {f
' 1877 in the case of Deend yal Lal v. Jugdeep Nammﬁ‘
Singh,® their Lordships of the Privy Council have, I
" think, ;,ndmated their preference for another course of -
_procedure in such litigation. In considering . this
~decision' of the Privy Council’s..in contrast with.the:
judgments’ of Sir -Raymond: West ~and -Sir “Michael
‘Westropp, it is, I - think, of ‘fome matemahty to point
out thatin the Bombay suits the. plaintiff was not thef
coparcene1 b‘ lie purchaser whereas before the Privy |
Counc11 th onverse ‘was ‘the ase. - In’ Deendyal’
“case® thel‘ rdshlps at the end of their ]udgment say
thabthey « S of pifion that they ought not to mterferei
' a; (d874) 11 Bon BLO.BiC @ (1875111) §Bom HeR
(ALO J)72 S e (ALCL D) T6 '
AN (s) (1877)L R.4L A 247,
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;possession of the property, all of whlch appe‘lrs to have -

been finally and propelly found: to be’ ]omt farmly pro-:
perty, to be restored to the respondent (that is, the plamt- o

iff; “the son - “of the ]udgment-debtor) But they thmk

?VOL CXLIIL]  BOMBAY SERIES 2

the decree under appeal so far as 1t dlrects the -

‘that the decree should be; varied by addlng a declam— ‘

tlon ‘that the appellant, as purchaser al the executmn
sale, has acquired the ‘share- and - 1nte1est of Toofam

Smgh in that property, and is’ entﬂ:led to take. such ;

p1oceed1ngs as he shall "be, advised. to*have. that

'L share and interest ascertained by partltlon RARTER I

; “TPhis method of dealing w1th such smts was followed
_’by their’ Lordshrps in the"latter case'of Bapoa. Hurdey
“Narain Sahw v. Pundit _Baboo " "Rooder. ‘Perkash
}Mzsser(l’ ‘where the ]'ﬁdgment “of their Lordslups
W delivered by Sir Barnes Peacock That Was g case
f}under the M1taksha1a law where the right; trtle and ~
jmterest ofa father in the joint family estate had been -
‘sold in ‘execution .of a: money decree, and nupon-the:
'"'.questlon a8 to what the - purehaser took at such a sale
Sir Barnes Peacock says: :“ The bond:holder had sued -
v"on his" bond ‘obtained a decree “taken oub execumon
an‘alnsb 301nt property, ‘and’ BHecome thie purchaser of it .
‘ab the execumon sale. © The 1nterest which is pmchased
f1s not ag Mr. Doyne argued, ‘the ‘share at that'time
1n the. property, but.it is the right which’ the ‘father, -
the' ﬂebtor, Would have to a partition, and what Would

come to him upon the partrtlon being made -

_ Though for partlculal 1easons explamed in that case
their Lordships did not: 1interfere W1th the ngh Court’

\

‘decree, they took occasion to refer to Deehdyal s. case‘” -

~and to pomt out that “ the decree Wh,lch ought properly
- to have been made would’ have been that ﬁhe, plamtlf‘f,

o

vthe ﬁrst respondent should 1ecover poss' ssmrr of he

m (1883)L R 111 A oe atp 29,
1141%1-4 )
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H

%hole of the property, Wlth a. declaratlon that the*“

- appellant as purchaser at the execution-sale, had

acquired the ‘share and interest of Shib Perkash M1’sser :
and was ent1tled to take proceedln% to have it ascer-:

:ta‘med by pa1t1t10n Tt seems to me that these deci-
~ sions of the highest Tribunal conclude the matter now
‘before us- And I need. only refer to the . cases’ of
,'Submmanya C’hett yar v Padmomabha Ohettyar o

and Ram Charan v. djudhia Prasad®, as authorlty for

theview that when acoparcener is suing an auction-pur-.
“chaser it is not avalid objection to the suit that the‘f
_ coparcener claims only a partial partltlon

LI

- On these grounds 1 think that the determlnatmn ofl
this suit must follow the prmclples of the Prlvy;

" Council judgments. “T would allow the lower Court’s’

decree to stand. Wlth the’ verbal amendment’ which I_
have already specrﬁed but I would: stay the executlon '

~of the decree for a period of three. months, dlrectmg

that, if durmg that period- of three months the present_“

_ appellants file a suit for partition agamst the plalntlﬁ "

the stay of the present decree should last until the

* disposal_of the appellant’s suit f01 part1t1on “butit
- such sait for partition be not brought within the three
" months allowed, -then th1s appeal to be d1sm1ssed W1th '

costss It is mot d1sputed that the appellants here as °

. purchasels at the execution sale have acquued the .
~ share and ‘interest of the - father defendant No. 5, in

this property The appellants erl pay ‘half the P
respondent’s coste and bear thelr own costs 1n thls
appeal :

P

KEMP J. ——The 5th defendant is the father of the,
minor plaintiff. The plaintiff brings this suit against

- defendants Nos: - 6 and . 7 who': are the- holders ofaf.

decree agamst h1s father, defendants Nos. I to 4 the“}

" (1896) 19 Mad., 267 ) (1905) 28 All 50
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o S
purchasers at the auetlon sa,le held in executwn of that 19188

decree and’ 5th defendant h1s father for a deelaratmn _" .
that the plalnhlff’s half share 1n the - two prOpertles in  “Rampavan:
- thé suit being part of the ]omt family property of the VAL A%iréisi -‘
plalntlff and the 5th defendant, was. not sold in: exeeu—‘ o
tlon of the decrée. agamsb his father, and for Ppossession. -

of ‘his half share by eqmtable partlmon, and- mesne
proﬁ‘os )

Now, an auctlon-purchaser of- the share of a co--
parcener sold in execution of a- ‘decree ‘against the
copareener in order to separate ‘the share of thé co-
pareener from the. Jomt family property, must bring a
‘suit for partltlon It has been held by ‘the Prlvy
Councﬂ in the cases referred to.by my L01d the Ohlef
Justlee that where he does not ‘do so but obtains posses-.
's10n the'other coparceners are entitled to sue to eject
hun and that all.that the auetlon—purchaser is entltled
.10 in such a sult isa declaratlon that he is entitled to
“the share of the copareener against whom the decree
~ has' been passed: Possibly, the reason for that was
that the aucblon-purchaser should nob be allowed to
évmd the necessmy of having to file, a suit for partition
by obtalnlng possession -of any portion -of the joint -
. family property by virtue of his purchase under the
.decree. Buf, in effect what the plaintiff in this suit
‘claims’is a parmtlon of the two properties Whlch are in
_possession of the auetmn-purchaser So thab he con-.

- sents to a partial partition of those two propertms
The ‘decisions ‘in the cases of Ram Charan v. Ajudhia
Prasad ® and Submmanya Cheltyar v. Padmana-.
bha O’hettJar ® show that he may bring such-a ‘suit.,
But in order 6 avoid any dlspossessmn of the plalntlff
as regards these two p1opert1es Wh1ch might ba c’msed

o (1905) 28 AIL 50 ‘ e (1896)19 Mad. 267.
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* possession of the pr operty from defendam No. 2.,
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if the auctlon-purchaser were | relegated to. a SHI{B forﬁj

- partition and the plam’mﬂ:‘ now put into- possessmn ‘it
. is desirable that execution in this case should be stayed

I, therefore, zw'ree that the decree of- the lower Court,
with the amendment of the word ¢ half share” 1nto'

"‘und1v1ded share,” should be allowed to stand, and that'j
' there should be a stay on the terms proposed by my.

Lord the Chlef J ustlee

. Decree conﬁrmed.‘.
«J. G R
| APPELLATE’_-“ orinL.]

Befm e M7 Justwe Beam(w omd M. Justzre I[eaton

APPELLANT-v. MAHABLESHWAR SUBBA BHATTA AND  ANOTHER (o
_ GINAL PLAINTIFF AND Derenpant No. 7), RESPONDENTS.® - - FR

Transfer of Property Act ( IV of 1882), seotions 6, glause (b) 109 and 111
- clause (g)—Lessor and lessee—Tw&nsfer of lessor’s mterest—Breach of s con e
_dition pno'r to the tr ansfer—-—Ragﬁt to enforce forfeiture by the tran.gfm ce.

Amulgem lea°e provided thattxe lessee was Tot to aliendte - the property

’ leased The lessee committed a Dbreach of 'the condition by sale of. his nghts.f
under the lease to defendant No. 2 in 1908 In 1911, the plamtlﬂ-‘ purchased '
' the landlord’s rights from the lessor whohad not given the lessee notice of . hns,j~

mtentmn to enforce the forfelture before the transfer The plalntlﬁ? havmgf
sued to recover possession of the property on breach of the condition, defend-.'

_ant No. 2 contended that the plaintiff could not take advantage of the breach,;
ot condition mcurred before the ass1gnment in his favom, . :

© Held, dxsal]mvmcr the contentlon, that the plamtlﬂf was entltled to recover;

APPEAL under the’ Letters"]?at-ent agaihs't the de'oirsibn
of Shah J.in Second Appeal No 1018 of 1914, preferred”
against the decision of-C. V. Vernon, District- J udge of:

“Kapara, conﬁrmmo the decree p%ssed by J, A Saldanha, :
. Subordinate Judge at Kumta.- Lo

. “Appeal under the Lgtters Patent No 39 of 1916

- -
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