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‘Ac‘t _907 (7 EdW. VII, c. 23) sectlon 5 (4),. In =« 1918
‘Eng land however, the" pmsoner has' to ‘be’ formally T
-found guilty.” In India he is formally acquitted.under - E”’:B‘-’lf[ '
‘the Indian>Penal Code, section 84 and the: Criminal ~ Sowra.”
Procedure Code, section’ 470, Bat even undbr "the" HIRYAL
Criminal Procedure Code’ as it ab present stands, I thmk"
xthat under section 471 (1) and (4) and’ sectitn 474 the .
., Court is entitled to direct the prisoner to bo detamed'

" pendlng further orders from Government

- In. the result therefore I see 1o reason to mochfy the
'Court’s order except as regards the; verbal amendment
I have already. referred to,, viz., to delete the. words
“under that sect1on *and Jnsert -the Word « fulther

-

-before “orders”. roronT e

~ L W111 only add that I thlnk 1t Was quite proper to
bring the matter to our  attention and thab the
d1scuss1on which has ensued has been a useful one.

~

Order accordmgly ,
R. R.

o

| "CRIMINAL REVIEW
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Before Mr Justzce ghah and Mr Justzce Marten

. EMPEROR ». MADHAV LAXMAN 410 Aﬁorm"* o

: C’nmmal Procedure C'ode (Act V of '1898), sections 197, 239 and 532~ 1918; -
Sanctwn ‘to prosecute public servants—Form of sanction-—Public’ 8ervants
, conspiring fo cheat three persons—Joint trml —Commitment, quashmy of, Ap?fil 3.
‘- aﬂer the trtal has once commenced——Pmctwe and procedure‘ “ : - -

e ,The two accused, the Kulkarm and the Patil of a vmage consplred to cheat
certain ryots of their money. . Sanction to prosecute them was ‘given by theg
Collector “ for cheating or forsuch other offence with which it may be > noce-
ssary to prosecute them in connectlon with obtammn' mouby from ryots "
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- specific commumty of purpose ',

‘ ryots went tg pay in the assessment
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-The'y were tried at oné tnal by the Addrtronal Sessions J" udge who heard the
. who]e case’ and recorded the opinions of the assessors

The case then stood

over for ]udgcqent But the leamed J udo'e being of' oplmon that the sanction-

- was 111vahd and; that the joint trial of the two- persons for distinct offences.of

the same,, kmd~was not permissible, quashed the commitment and dlrected a

“fresh i mquu'y under section 532 of the Criminal Procedure Code. On rewevs,
X

Held that the sauctwn was not’ invalid, masmuch as the sanctronmg

- -authority, had apphed its, mind to the. facts of the case and sanctioned the
‘prosecution of the" accused; and had also suﬂ“lmeutly desngnated .the oﬁ*fence or

- offences which might be estabhshed in connection, w1th obtsumng money froxn
.'ryots . ) i : N ) e 1‘,4

Held aIso, that theqomt trial of the - accused Was regular, becmse the

i ) ofEences char; ged agams‘h them:were committéd 1 m . theé same transaction within
. 'the meamng of sectlon 239 of the Criminal Py ocedure Code, there hawng been

,,,,,

P .

Held, further, that under the c1reumstances the lower Gourt had no power ’co :

quash the commitment and direct a fresh i inquiry under section 532, the proper
procedure peing to move the- H}gh Oourt for a quashmg of the commltment
" under section 215 of the Cnmmal oncedure Oode, 1898

PRDCEEDINGS on rev1ew.

’I‘he tWO accused persons, Who were the Kulkarni and(
the Patil of -the village of Bhandiwad, were charged

. -with three oﬁfences punishable under section 420 of the
' Indlam]?enal Code, insthat they exacted from three of .

the Lyots of the v111age sums of 1 money in excess of the
land. assessment payable to the ‘Government Wwhen the

Sanctlon for the prosecutlon of the accused Was
glanted by the Collector, under - section 197 of . the
,Cmmna_l Procedure Code, _.“for cheatlng orefor.such
other offence-with Which'it‘ may be necessary to prose-'
- cute them 1n connectlon Wlth obtalmng money from_.--
ryots L B :

T

- The Sub—dwxsmnal Mag1str’xte of Dharwar (Mr L J ’
Sedgwmk) inquired into the -case and committed the
accused to take their trlal before the Court of Sessmn. ’
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The tmal went on before the Addltlonal Sesswns o
,"Judge of Dharwar (Mr, ¥, M. Ferrers) with the- aid of -
* agsessors. -The case. was heard and the. 0p1n1ons of the |
agsessors rocorded. The case then stood - overafo*r dudg-
‘ment:. But the learned J udge being of opinion that the 7 Laxuax;,
-sanction was not proper in form and ‘the joint gajal of -
_ the two accused was not permissible in law, quashed -
: the commltment and ordered a fresh 1n(1u11-y againdt the
. aceused under the provisions of section 532 of the .
) Cnmlnal Procedure COde on the followmg grounds e

As thmgs arey: the§e pomts have been passed .over i sﬂence and it has been
& pomt of doubt ~vith e whethex it is a part. oﬁmyubusmess to raise on behalf -

) of the accused- questmns WhICh they have not raxsedvupon their own accouut

Tt 1s Ibeheve, the tradmonal pmctxce of the Brlhsh ‘Courts of Jusnce that ‘A
) where a pusoner is undefended the Judge himself uudertakes the conduct of .

the defence. ;Z

ollo wmg What I belzeve to be the tradxtmnal ‘gourse, I feeht my duty to .

’ advert to’certain partlcularq whlch the accused have allowed to pass in silence.

. In 2 criminal trial forms pres0r1bed by Statute must be strictly observed and _,
) the Court is bound to draw no inference of waiver, especially ini'e "case where .

-there has- been an omission to perform a duty 1mposed by the Legislature in

the interest of the accused (9 Bom. L. R, 556) The omlssmn wluch I have in

my mmd is connected with the sanctxon '

° - e

SIn the case of- tlns sectlon 197 it has several‘ tnnes been pomted out that
under it (unlike section195) a general sanction is msuﬂ"lclent .The offence must
be specxﬁed and the spemﬁcwtlon must be ma(Ie by the ganctioning au'thonty '

" which catnot delegate its functiong;” In th1s conmection I cannot- do better

than to quote the very words:of the sanctwﬁ which were held by the High *
Com't of. Madras t6 be no legal Sanction under section 197. - The, words of that.
. ganction are i—“Bribery or such of the charges set forth m “the’ Deputy

Collectorsreport as he thinks likely to stand _investigation ™. This Madrag
case has been’ dlStlDO’UIShed in the Punjab from a case in whlch prosecution

was sanctloned for an' oﬂfencc briefly described in the- schedules hereto

, annexed " But this distinction does not avail in the case of thie sanction now

before md.’ “There is here no schedule, the words are “ such other offence with

which it may be necessary to prosecute This - appears to be not only a™
deleﬂatieh of the powers of selecting a particular offence, but'also a delegation -
even laxer than that which was condemned in Madras. There the officer who
was to make cho1ce of an ofEence or offences was nommated here xt Is evident
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- and tried at one tnal for any number of them not exceedmg three, .-
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that the sanctxomng authorlty has not onIy deIegated the task of seleetmg the
parhcular facts and the particular charge, but it has also delegated that task to:
some person or persons not partlculansed

For dgfective sanction under section 195 there isa savmg clause- in seo:

 tion 537. But’fhxs sanction is Ziven under sectlon 197, and “fora defectlve

sauctlon under sectlon 197 there is no salvo

1 c:mnot ‘but think’ thaf unde1 the Ruling of the High Court of Madras, I am
bound to hold that the sanction in this case 1s not legally valid,

1 am.next met with a second obstacle'of an equally techmcal nature. Two

» persons have, been Jomtly charged w1th commxttmw three several oﬁences of the

same kind. = - - . o - ’Li,’ o

Now under " section 234 when a person is accused of more oifences than one
of the same kind committed within a twelve month he may be charged with-
S
Now since by deﬁmtmn {cr.c. sectlon 4 (2) and I.P.C. section 9] words '

vnnportmg the smgular number include the plural number, it mxght easﬂy be
isupposed that since ** a person " may be thus triéd," two persons ” may be tried
- in kike manner. This is not so. Section 234 does not apply to a chargeagainst :

several persons accused of several offences, unless the acts constituting these

offences form the same transaction - in'respect of all these persons (33 Cal. 292: -

see also 1 8ind L. R. 78). . Now mere proximity of time is not enough to. umte

- a pumber of acts into one - transactlon What is reqmred is commumty of :
' purpose and continuity of action, The unities of time andplace may have some:

- evidential value, but by themselves they do not form such a connectmg thread
~as will enablé a number of separate, incidents to be handled as one. There

must be one. purpose running through the whole.  Such a purpose is not to be

- found in a- mere general propensily to make money at the expense of the
* public. * Somethmg more definite - and specific is required.- If & man with the -

intention of approprmtmg a “particular estate forge a number of different muni- -
ments of httle, all these forgeries make one transaction. But ifstwo -village

‘ ﬂlcers, sitting at the receipt of assessment cheat each successive payee out of
" a penny, Bvery individual case is an mdependeut transactlon and they cannot

be regarded ag one origo treated for the purposes of a prosecutlou. _ .f

The point which I am now makmg is not a subtle reﬁnement of my own

.invention, It is ,well-ascertained law, laid down by competent’ authomty in®

more cases than dnd: Llosely analogous to the present case is the case of the

‘Registrar.to whom seven documents were presented by seven diffefent persons -

at one time. The Registrar".took an unlawful gratification of one rupee for
each document. It was held that unless the Registrar had refused to rewlster

any. one of the documents until all seven of the applicants pald each hlS rupee,
. there_was not one trausaotlon, but seven, -

N
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Anether sumlar cage is that of the six dlrectors of a pretended Provndent
Fund ‘who were jointly charged with having committed breaches of trust in

“respect’ of three separate sums of money. It WasJ]eld ‘that the. trnl was vmd

~ ab.initio..

% « Section 222 (2) W111 naturally suggest 1tself as’a poss1ble ]us’tlﬁcatlon for the

charge as framed.. But this section will not serve.: it: apphes only to charges’
of crnnmal breach of trust and dishonest mlsapp‘ropmatxem it does not apply'
“toa charge of cheatmg (1 A L. J.599), and it does not ‘apply when there are °

- more accused than one (13 Cr. L. J. 506). Nor can the defect be cured by

' strlkmg out. two of the offences and proceeding with the -third. §ect10n 227 ,.

would warrant the Court in altermo' a charge by striking out 1é3undm01es
butit does not warrant the striking out of a charge for the purpose of curing

. an ﬂlegahty'already commltted after the mischief whlch .the Leg1shture<

intended to prevent had been-done (29 Mad. 569).

* It has been held that in case of’ mlsJomder the fact tlnt thé* accu&ed do not
object will not validate the trial. A conviction had after such a trial has often
. been set aside. even though no ob]eetlon was taken at the trial (26 Mad. 12.)
120 L. J-567). ) ‘ :
* These - being the cir cumstances, and this state of the case- hw, the probablhty
 that a conviction in this Court would be followed by a successful appeal to the
* High Court is a probability so considerable that it is incumbent upon me to

" proceed ,with . 01rcumspect10n It seems to be the most prudent course to

. ‘apply - section 532 of the Civil Procedure Code, to quaqh the commltment and
to dlrect a frésh inquiry. '

" The District Maglstrate of Dharwar referred t,he c'we

to the High Court for setting aside the order, as he was '

' of opinion that the learned Judge had no powef to
- proceed “ander section 5332 after. he had once - ‘wcepted

_the commitment, and that the only course left open to.

" him“waisrto refer. the case to the High- Court for quash-
ing the. commitment under section 215 of the Cr1m111al
- Procedure Code. :

This reference was not ‘Lccepted by the’ H1gh Cour

It was ordered to be returned to the District, Maglstrate ,
- But the High Court in its review ]urlsdlctmn du‘ected a
*rule to issue “ to show cause why the order‘made‘ by the"

’Addition‘al Sessions Judge on the 10th September 19}(

shou]d not be set aside and why the trial should not be ;
proceeded with and ﬁmshed acoordmg to law or. Why .

“IRRO
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:_ “who contends that the order is illegal.
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.

iretrlal should not be ordered or Why such other order

‘as may appear prope1 to the Court under the c1rcum- .
. stances should not be made

" The rule was heard
8. V. Palek”étr amicus curiae, for the accused
S 5 Patn"ar, Govelnmenﬁ Pleader for the Orown - »' -

SHA:H, J..—The facts 1elat1ng fo this case are bueﬂy

these. The accused who are the Kulkarni and the Patil
-of the village of Bhandiwad were committed to- the - -
Court of Sessron on the 15th Angust 1917 on a charge of - -
, cheatmg three persons. They were tried by the Addi~
. tional Sessions Judge: of “Dharwat with the aid of
'assessors The evidence and the opinion of the assess- -

ors ‘were reccnded "The ease" was t.heil adjourned fdr

‘]udgment -;j'; IR » R

¢

" On the 10th Septemb‘er 1917 the learned Add1t10na1 :

Sessions J udge made an order under section 532 of the -

. Criminal Procedure Code quashing the .commitment
- and directing a fresh enquiry. This order was origin-
‘ ally brought to the notice of this Court by the District '
. Magistrate ; but the Court refused to entertain the
reference: made by. him’ against the .order of the
. Additional Sessions Judge. The order made’ by the .
Additional Sessions Judge havmg been blought to the
-notice of thlS Court, a rule was issued with a, v1ew to -
: 'determme the legality of this order, f; o :—

W{;‘ have now heard the Iearned Government Pleader

no appearance on-behalf of the accused; we - requested

. MrsPalekar to present the arguments in favour of the
~ order, ‘and we are oblmed to Mr. Pa]elmr f01 havmg
:doneso I SR

The order of the lowel Coult is based “on.- two

: grounds ﬁrst that the sanction under sectlon 197 i of

N\t

As there .Was '
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;the Oode is 1nva11d and; secondly, tlnt the ]omt tlnlﬁ

.'of the two accused for. three dlstmct offiences of ‘the
| same kmd is 111ega1

_ In the ﬁrst place the order 1s Wrong, because sec-. -
'131011 532 has no application to a case of this kind. - That
.‘sectldn applies to a case where any Maglstrate or other'
authority pulportmg to exercise the powels ‘duly% “con-
“ferred, which are not so conferred, has commigted an

‘accused person for trial to a Court of Session.” In-. the*

“present case there is no question that the"Maéistrate,'

“who committed the accused for. trial “to .the Court of

~Sess1on had the power to do so, and consequently, in
“my oplnlon -even assummg for the ‘sake “of argument
~that the grounds; upon which the order is based, are
~valid; the lower Court would have no power to quash-
 the commltment and direct a fresh enquiry under sec-
- tion 532. 'The proper procedure for the. lowel Court
;Awould have been to make a reference to this Court with
a recommendamon that the commitment. should be .
__4quashed -as under section 215" of -the Code a commit-.
_ment can be quashed by the High Court only and only.
. ,on a pomt of law.

) In the v1eW, however I take of the grounds upon,
."Whlch this order is based, it is unnecessary to deal
Cwith the order in questmn on ' the footing that" sec—
“tion 532 Criminal Procedure Code, has no apphcatlon
The first ground relates. to the form of the sanction.
The sanction in this case is given by the Collector of
| Dharwar for the prosecution of Madhavrao Luxman
- Kulkarni and Ningangowda Dyamangowda .Patll “for
cheating or for such other offence with which it may. be
2 necessary to prosecute them in connection with obtain-
‘ing money from ryots ”. It seems to me that the  sanc-
‘tion is not invalid on account of vagueness in the
"des,lgnamon‘ of the ‘offences in vespect of which the

1918,
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1918, o prosécutlon is sanctloned ‘The sanctlon in the plesent s

: ~1:.mmmon ' "case is in form very much ‘like the sanction that was
- given in the case of Imperatriz v. Lakshman Sakha--

{Iﬁgﬁ‘:ﬁ ram®, where the sanction divected that the accused be’

“placed on his trial under section 466, Indian Penal”
€ode, or any other section which may seem applicable
after further investigation ”. This sanction was héld
by the learned Judges in that case to be.sufficient .
®under section 466 of the Code of 1872, cmrespondmg to,
section 197 of the present Code ; and it ‘seems to me’f
that the present sanction is equally vg,lld and proper. ..
" Bven apart from. this authonty, 1 should have taken :
"the same v1ew as. ’oo the validity of the sanction. -~

The case of Queen—ﬂfmpress v. Samowwr"’ Whmh -
has been relied upon by the learned Addltlonal Sesmons
.Judge in support &f his view, does not seem to me" tow
_have any ‘application. Thele the Board of Revenuew.
_sanctioned the plosecutmn of a Deputy Tahsildar by
the Collector of the District * for bribery: r- such of the-

- charges set forth in the Deputy Collector’s 1ep01t as he
thinks likely to stand investigation by a criminal
Court”. The ]ud&nlent in the case shows that this
 sanctiod® 'was held. to be invalid, because the resolution .
fof the Board of Revenue was. 1ead as -not sanctioning.
the prosecution of the accused in that case f01 anyi;
- offence designated by itself, but as merely delegatmg .
to the Collector the power of selecting dout” of several .,
'buch chalges as he thought likely to stand mvestlgatmn .

- In the present case in- my opinion there.is no- such™
‘_delegatlon& Thé sanctioning authority -has apphed its
mind,to the facts of the case #nd sanctioned the plosecu-.?:
tion of the accused persons and has algo, in my opinion,’
sufficiently deslgnated the offence or offences which -

" may be established in connection with obtaining money -
O (8T 2 Bom asl @ .(1893) 16 Mad, 68 ©

\ g
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~ from™ryots. Thus the case’ of Queen-Empress v.

Samavier®, which must be taken with reference to the
facts in that case, does not show that the sanction in"
‘the present case is invalid in any way. = Tt is ugmﬁcant

-to note th‘ht no objection was taken to the validity ,o__f E

the sanctlon by the dccuscd at the trial. ,’ R

In thls view of thc case, it ] is not 11ecessm y to con-.»

S1der the further point, which has been urged by the
‘,learned Govemment Pleader, that no.sanction un,der
section 197 is necessary for prosecuting -the accused
persons on a chafge of cheating. Seveml cases “have
‘been referred to in the course of the. ar gument but, in

view of ‘the decision ,in Imp&atnxv Lakshman

1Salcharam(’) it may not be easy to accept the '1rgument
It:is hot necessary, however to express any opinion on -
thls pomt BT » L s

' The becond glound relates to the joint tlnl of the
vtwo accused pewons on the charge of*cheating the three:
‘persons spemﬁed in the chalge “The learned Addltlonal
‘Sessions Judge has come ‘to the conclusion that the
“cheating of these three persons cannot be said to form
part of the same transaction within the meanjng of

section 259,.that section 234 of the Code does not apply .
“to the trial of more persons than one; that consequently .
there has been a misjoinder of charges and that the

'jbiht trial is ille %;ll It is notnecessary to refer to the
various cases to Which the learned Judge has veferred
in ordér to decide this point. The whole question is,
whether on the facts alleged by the plObL(}llthIl these
acts, Viz., cheatlng the three persons multloned_ in the’

- charge, were committed in the same transaction or not! -

The case for the prosecution is that the two accusad the
Kulkarni and. the Patil, conspired together and cheated
‘certain pemona on the 17th of M‘uch 1916 by wshmg

- (1) (18‘.33) 16 Mad 468 o @ (1877) 2 Bom 481

.

. MapHAY
- LAXMAN:

Co1918:

EMPRROR

Y



. 1918

Enfﬂuok .

0.
MADHAV
LAXM

, suﬂimen‘oly epeclﬁc communlty of pulpose f

156 .. INDIAN LAW REPORTS [VOL. XLIII

: them to pay certaln small sums in excess of What Was

properly payable by them_ as assessment. The case ‘for |
the prosecution in effect is that the purpose of the two
. accused was. one and the same, namely, to induce” the‘
~ different persons who went to pay the land revenue:on .
that day to pay.more than what was legally payable by
them to'the Government, that they acted in concelt and
that the purpose was not merely the genéral purpose of
cheatlng the. y111agels but that the scheme adopted by
the’m Was a common scheme L 2

>

Ha\nng regald to tﬁe meamng 1‘15 on the Word

R tlansa,ctlon in the various de01s1ons ‘of this OOurt
~if is clear to my mind that according to the prosecutlon

case these offences were committed in the same. transac—
_tion/ There was clear proximity of time and space,
there was clear” continuity of  action, and there Was

¥

Undel these cu*eumstances it séems to me that the‘
chalge as framed is in na ‘way illegal, -and. that- there is
nothing in the charge Whlch can be p1 opelly held to

- V1t1ate the trial.

The case of the Sub-Reglstrar (Gzrwardham "Lal V..
The King-Emperor®), and the case of the Dnectors
(Ohomgudb Venkatadri v. Emperor(’)), referred tc by
‘the lower Court, -are clearly distinguishable from the
present cagse. In each case really it i question of fact
- whether-the offences in 1espect of which ‘more . persons
than one are chalged at the same trial are committed in
‘the same transaction, and’ that must be determined with -

: 1efe1ence to the facts of the case. In holding -at this -

- stage that there is nothing illegal about the charge, 1
am only takmgl the-story of the prosecumonv ‘without

" expressing’any opinion as to the merits of that story.

~.

M (1909) 13_'0'. W. N. ioez.j .o @ ,(19”10)"334Maa.fsozi .
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, The result therefore is that both the glounds on",'
whloh ‘the 1owe1 Coult has based its order fail, that.
; ne1ther the commltment nor ‘the trial is" illegal, and

f,that the order of the lowet Court must be set aside.”

' .. The quesmon still 1ema1ns as to What 01der we should: ',
.novv\make -The trlal was all but complete “when thig -

ordel was_ ‘made, and ordinarily I should have pref_emed"
to dnect that the trial should be resumed. from the stage:

where it was left and finished according * to laW Butz.

"the d;ﬁiculty has arisen in .consequence .of the delay
~ owing: to this dder, and the subsequent proceedings

‘which became necessary in consequence. of -the order. -

_"By asking the learned Judge now to write his judgment,

we: would be practically askmg him to ‘weigh .the -

1ev1dence recorded more than six months ago. ‘It is not

flleasonable to expect the learned Judge to 1ef1eeh his -

~memory of the evidence without. the. aid of further

"‘:arguments ;«and on principle it. iss desirable that the

course Which necessitates the writing of a ]udgment ina

; Sessmns ‘trial, in which the evidence is recmded more”

; than six months ago, should be. avoided. - My learned

':brother is deﬁmtely of opinion that under’ such circums-.

~..staneesa the proper course is--to. dnect a 1etna1 and
. under the peculiar cucumstancee of this case; I have
-also come to the conclusion that though the trial, so far

- as it has p1oeeeded is legal and proper, the best course
: would be to gpder a retrial according to law.  The -

.'accused have not appeared before us, though the terms
- of the Rule issued by this Court clearly gave thein noince
that a vetrial might be ordered by this Court. Tt is
- unfortunate that we have to deal with this matter at an

" interlocutory stage and to direct a retrial owing to the.

" lapse of time ; but it is the best order that could be
made under the circumstances in the mtelests of justice.

1 would, therefore, set asite the order ‘iade by the
lower Court and dirvéct that the accused be 1etued
accordmg to law, - : :
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- I desu'e to mftke it clear that the dlsmetlon of the"‘
trial Court under the provisions of the Code in framing
5 the charge of charges against the accused and in direct
1ng a joint trial is not to be fettered in any way by the
view which T have taken as to the legahty of the present B

' chzuge and the t11a1

-

- [The rest of the ]udgment is not materlal to thl%
o _ A

. 1ep01t']

MARTEN J. -—The comse wlnch the learned Addl—
tional Sessions J udge, My. Ferrers, togk in this case Was

as’ unusual as it is embwuasemg in the result. The -
_.case - was - heal(l in the - mdmary way, evidence was
 taken, the assessors gave their opinions, and then the '

1ez&nec1 Judge reserved his. judgment. - So far. every-
thmg followed a normal.course, but apparently «in” the .

- course of considering his. judgment, the Jearned Judge

* thought™ that. it was. his- duty, in following what he

conceived to be the English practice, to undertake the

. conduct of the defence. In fact the time for conductmg

the defence was over as the hearing had bee“l finished, -
but in. his ]udgment the learned Iudge 1'uSed two -
technical ob]ectlons which, agfar as I-can ascertam )

were never put to the' Government” Pleader or algued
“before him. and which ought to have been taken .at - the

“beginning of the trial if at all. Then having 0011S1de1ed

those technical objections, he decided ghat they Were\

- good and having next ‘held that section 532 -applied,.

tlie learned Judge. quashed the commitment and directed -

" g fresh enquiry. In other words, the whole proceedmgs‘i ‘
) Wele to commence de novo

\Tow in the first place I think the Iezuned Judge h‘ts-\_
stated what I have understood to be the English pxactlce )

. far too broadly. "He says: —“ Tt is, [ believe; the tradi-

tional practice of the British Courts of Justlce, that

B3

‘Where m pI‘lSOIlel le undefended the Judge ]umseli
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undertakes the conduet of the defence. - Followmo What
j~_~¢,I believe to be the traditional course T-Beel it my duty

10 advelt to certain particulars w ‘hich the aeuused hfwe‘?,

.rallowed to. pass in silence”. Now in anhnd it a

“say that the J udge conducts the case for the defence

That to- my mind implies that .the J udge mstead of
»being an mdependent officer holding. the balance even
-between the Crown on the one side and the prisoner on -

the other, leaves that position and adopts the position

“of an advocate. .If He does adopt the,position of an

advocate, then at once he is in this danger of thinking

‘that the points he himself has taken are sound ones, T

cannot help thlnkmg that the learned Judge ‘arrived at
the conclusion, ‘which he eventually did, in this case,

- largely owing to the mistaken idea of. the. course that

‘he should adopt’ where a prisoner is’ undefended That
--all proper points should' be brought out on behalf of
the prisoner, that if necessary a Judge should closely
_examine the Crown Wltnesses ‘and.. that he - should
put the pomts for the defence to' the jury, is all com-

, ‘monplace, but T protest agalnst the notion that aJ udge,
‘whether the prisoner is defended or undefended, shotld .
- deviate from his position of strict 1mpa1t1ahty between -

~ the Crown onghe one side and the- prlsonel on the

.other. T must not, however, be understood as thinking

that the Judge erred in taking the objections at, that

late stage. ~ It was unfortunate that they did not occur .

to anybody before, but that may happen however ' care-

ful Judﬂe'and counsel are. _Whenever they chd ocear,

' ‘I thmk 1t Wae right to take them,

Next turmng to the section under Whlch the learned

‘ "Judge ‘acted, viz., section 532, I agree with my learned
“brother that even if the learned J udge’ s ob]ectlons were

CILR 910 .0

.-

- 1918,

EMPEROR )

.
MADHAV

"

Laxmay,
‘prisoner is undefended the Judge very frequently ‘asks e

Ta barrlster to conduct the case for the defencer  But if
~that ¢ course is not follovved I thmk 1t 1is inaccurate - to -
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IR well- founded that sectlon did not enable him to quash'
N the present cominitment, 50 that in any event hlS actual'
- EMPEROR

.. decrsmn seems to be enoneous

“~ MADHAV

s LAXMAN. N Next t'tkmg the techmcal obgeotlons which I have
o referresto they were two. One was that the sanctlon_ E
. glven to pr osecute was 1nadequate, because it ampunte_d ‘
‘as the learned. Judge ‘thought, - to delegation, -and,
secondly, that’ thele was a misjoinder of charges, - Now
as regards’ the first pomt as to the.sanction, the. learned
Judge seems to have followed. the decmon in Queen-
meress V. Samamer“’ without consudelmg closely
enough the facts of the case and .the precise . sanction
- given in that clse and in this. I think that when: the
“two.sanctions are read side by side, there is a clear -
difference between them. In the case of Queen-ﬂmm ess -
. Samavier® 1 think there was a ‘complete delegatlon to .
the Deputy Collector to bring any such charges as he,”
_the Deputy Colléétor, would think likely to %and ins
vestlgamon "That is the way I read the sanctlon glven
in the Madras case.- But here the words are dlffelent '
for the sanction given was. “for cheating orfor such
thel offence with which it may be necessary to’ pro-
. secute them in connection with obtaining money .from
 ryots.” As I read those words, it means this, that -
" cheating was put ag what I'may call the pr imary oﬁence :
© but if for technical reasons it was necessary to add some ‘
other offence’in connectlon with the same set of facte
then the proper - authority was at hberty to do 50,
Petsonally I think that is allowable. In the. declslon g
“which my learned brother. 1eferred to m Imperatmx {r
Lakehman Salkharam®. the sanctlon is expressed I ‘
. think in better terms than the one we have got to deal
~with here. But it amounte to the same thmg, namely,
that a- pelson is to be put on trial under a paltlculal f
sectlon or any other secmon which may seem ploper' v

" (1893) 16 Med. 468 N (1877) 2Bom 481,
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eiter further ]nvestlgatlon In that 1espect I aglee

with what Was said in waardham Lal ~. The. ng-,

‘E’mperorm “that these sanctlons are 10t to: be' looked
upon as if they were the precise charge to be- framed.

‘Some latitude must be given to the gentleman who haej_
to frame the legal charge in precise: language. At the
same time I quite see that the sanction -given must be-

substantlally deﬁmte ‘but I do not think it is an objec-

tion if some words are added Wh,leh ‘does; enable the
accused to be put on trial in” conformlty with one
fpalmcular section or with such other sectlons ‘of the
»‘Code as may seem proper.under the circumstances and

arising- out'of certain-facts 1efe1red to deﬁmtely 1n the
vsanctmn , j o

*

B I accordmgly think that the sanctlon given in “the.

:present case was suﬁlment ‘but in saying thatT, do not
mean to say that I think 1t should. be adopted as a
precedent I think the foun that was used m1ght ve1y
well have been 1mproved upon, but I think. it -was
"sufﬁment under the Act. I express no oplmon on the
'pomt whether- sanction . was necessary at all bug W111
-assume for. the purposes of .this case, though Wlthout
.deeldmg the pomt that § eanctgon was necessaly

~ Then the next pomt isas’ regalds the 1n1s301nder of'

: cha1ges "Here the three villagers who are alleged to be

the victims of the accused were all paylng the same
‘Government taX on the same day- and all “together be-:

fore the twe accused. » The case for the prosecutlon, as
1 understand it,.is that there ‘was 1eally a conspiracy

between the two accused to defraud each of these
'f’vﬂlagers in- connectmn with the payment of this tax.
f'In my oplmon, on the facts of this c'tse, tlne amounted
to “the same transaction” within’ the meamng of sec-
tlon 239 of the Crlmlnal qucedme Oode Thel_e

(l) (1909) 13 C W, N 1062

ot

EMPEBOR

MADHAV
LA‘{MAN



< fo18.

" EMPEROR ~

© .

S MapHAV

- LiAXMAN,

. 162 INDIAN LAW RDPOR’I‘S [VOL XLIII ‘

' cerbalnly was: the same contmulty of pulpose as regards »

‘the accused and taking ‘the other circumstances into.
consideration, ' viz., that all the three accused Were :

x there at the same' time paying the same tax, I think. it- -

does amount to the same transaction. In that view
there could be no misjoinder of charges. - In this respect -

~ T think the decision in Emperor v. Ganesh Narayan®:-

affords a.-useful guide to what is i)roper under- the’

- circumstances. . Personally I feel thata wide meaning”
ought to be given to the words “ the same transactlon, o

- Then it will be for the Judge in any partlcular case ab:
" the trial to say that although there i is one charge yet he
would direct separate trials of certain -matters in' that
~charge. That is the remedy if he thinks that any.
embarrassment may be- caused -to the prlsonels at the.
" trial by ]&nder of charges. o

w'l‘hen as regards the case ‘that was rehed on ‘ohe other .
way, viz, ‘Girwardhart Lal v. The ng—Emperor(’?'“

_ really no decision: was arrived at by the Court. All that -

~the Court did was to say that as it - could not ascertam *
_ the facts as to what the natire of the offences were, they
were not inclined to interfere in revision, as no- ob]ec-

tion had been made ab thettual as to any mlsJomdel '

* - TThe next. questmn 1s What course.are we to take?b'

Judgment was given seven months ago. Everything
. was finished except the- 3udgment and the learned
Judge did ‘not take the course which, as at present’—
advised and witljout-hearing argfiments on the- pomt
-1 should have thought.he mlght have taken, namely; to-
have givemdan alternatlve ‘judgment. based on the’ onef
" hand on: the hypothes1s that his technical obgectlons :
were right and on: the other hand that they were wrong, ;
and then sent the case up to the High Court.” If hé had-
taken that course, ~We should have been ina pos1t10h to.
( ‘o

-.%

w (1912) 14 Bom .5 972.. (1908 18 OLW, N, 1062,
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‘ say ﬁnally What should be done But as it 'is, it seems 1918., .
to'me the only alternatives before us are either to direct:
ineffect the learned J udge to write his judgment on the EMP,E RN
merits*or to have a retrial. Personally I am opposed to - g %&;D;:: !
-the idea:that a proper judgment may be. written seven .
months after. the case has been tried, and none the less ‘_
'80 because the case is of a criminal nature. "It is almost ™
‘impossible to imagine that the facts can remain fresh-.
in-the J udge $ mind or that he will have any real re- :
collection of thé witnesses when he comes to make up
hig'mind- on which side the trath lies. I-do not think
it sufficient to say that the learned- Judge can, read up
‘his notes of the case and notes of the argument. That»
won'’t necessanly bring back the faces of the wit-

‘nesses and What he thought of them at the_ tr1a1

" Therefore’I am clearly of opinion- that the proper ;
course in the “present case is”to direct a. retrial. We
have got here very unusual cir cumstances but I thmk
that When such inusual clrcumstances do arise, the
.safest rule ordmauly is to begin de novo, and: tly the
matter over again.. — D T T~

oI accordmgly agree thab there should be a retrlal in
the present case, and of ooursed:he learned. i udge 8. order
must be set aside. : ; 5

At the retrial it will be in the dlsmemon of the J udge
who tries the case to direct separate-trials if he thinks.
fit as regards any one or more of these villagers whoare
alleged to have been defrauded. That 1s a- matter for
h1s discretion, but as far'as I can see on- “the facts, so far"
as they have been put, before me,. there is no, necessity
for ordering separate trials. - But- our judgments must
‘not fetter his discretion in any Way [The rest of the -
A Judgment is not materlal to, thls report. ]

Order set aszde. Rebmal ordered
B¢ R- B
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