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Tort—Wrongful assault—-—Master and servant—-Lmbzlzty of @ Razlway Company
for wrongful assaults committed by its servanis—The Railway Company not
- Liable for acts of the servants which the Company “itself is not authorised o
“ do—TheIndian Ra,zlways Act (IX of 1890), seciions 108, 121, 128, 131, "
[ . 182—Arrest of & passenger for pullmg the commumcatzon chain not
‘ 'authomsed by the Imlum Razlways Act. -

’The plamtﬂ and lus wife were thlrd class passengers ?n one of the
defendant Company 8 trams The plaintiff’s - compartment - which - was "‘
’ mtended to - hald ten passeno'ers became gleatly overcrowded at
partlcuhr station to: the'- inconvenicnoe- and dzscomfort of the occnpants-
. numbering about ‘twenty-five. AEteI Inelfectual efforts 40" obtain - assistance
~ from the’ guard and the- station master at the Station the plaintift stopped the -
tlam by pulhnO‘ the -ecommunication chain, %elng a,fraxd that he- would be
moles’ced by~ other passengers in the compartment, N§ step was taken to
) relieve the overcxowdedness of the compartment and ‘the train was re- started
When the train had gone some little distance further on . Its journey, . the
plamtlff again stopped it by pulling the' communication chain.* Theroupon the
" driver and the guard got down from the train ; ; and the driver pulling the -
plamtlff out of the compartment cuffed and elapped him, the guard assisting
. in the assault.” The plaintiff was arrested by the driver and the guard ata
. subsequent station . where he was handed over to 4 statiod-master and after -
his statement was.recorded by the pohce he was released and allowed to travel
- to his destination.-. -The ‘plaintiff sued the defendant Company in the -sum of -
Rs. 3,000 as damages for the wilful assault committed by the. engine- dmver .
and the guard The plaintiff complamed that the assault was aggravated
havmgtaken place in a public place ini the presence of his wife and - other -
° passengers in the train in consequence whereof he had to suffer a nfood deal,
. of public humiliation and mental agony. L, :
Held (1) that masmuch as the assault was ‘an incident Gf the arrest and the
. defendant Company had no authonty under sectlon 108 of the Indlan Railways

LT ao C.J. Appeal No. 86 of 1917,
.. ILR2-8
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_.‘f 1917. o Act to arrest the plam‘mﬂ:’ for pullmg:the communication Lham, the defendant
e Company was not liable for assaults commxtted by its servants i j. S
., GIRJA- - | o '
“HANKAR .. -(2) that the spemal prov131on oﬁseetlon 108 of the Indlan Rallways Act

. Dava- © which expressly prowded for a particular kind of obstnuctlon could not be
‘;*vSHAgKAE " controlled by the more general languawe of the wider sections 121 and 128 +Of
B.B. &0.I.. the Act... - e T -

o R%gweY Poulton v. London and South Western Razlwa Y. Co (‘) followcd

Bayley V. Manchester, Shejmld and meolnshm Railway O’o (5 and’- Goﬁ‘
v. Thc Great- No;tkern Razluay O’orrpan (3, d1<t1ngulshed

Baﬂuer . Edger"‘) referred to.

~ The master is liable’ Where tue ser wmt actmw in.a matter w hleh 'xs mtlnn
the scope of liis - authorxty ‘that - s, thhm the ‘course of ‘his employment
commits a wrong by exeeedmg the authorlty vested. in him. The act 1tself
which constltutes@the-wronv may be and usually is, in excess of. the servant's:
. authority, bat if i in thus transwressuw his aut;homty the serv'tnt'ls (lomg in the

_master’s interests one of the class of acts. which the master has employed hun '
to do, then the master is hable )

ACTION for assault

. .

.The phmtlff who WELS a mqnawmg clelk in 4 ﬁlm
of Bombay_ Solicitors, sued the:’ defendant’ Railway" -
Company for damages, on account of -the wrongful and *
tortious acts of their servants, g\ engine-driver and
a guard ~mder elrcumstanees as under :— '

On the 18th March 1916 the plamtlﬁ and his Wlfe,
‘travelled in a third. class compartment in one of the
* defendant -conipanys train, from Charni Road Statlon :

to Choltan. Accordmg to the plaintiff there were nine:.
~ passengers Vin the- compu‘tment ‘when the train’ left.
. Oharni Road Station. - At the next: station, Grant Road,
five more passengers entered the comp‘lrtment whﬂe
- the tram was stopping; .and just when the ‘train was
startmﬂ from the Grant Road Station nine more: paesen—.
gers were pushed in by the St‘ltlon Authorltles makmg

‘1)(1867)1 R. 2 Q. B.£34.. ® (1861) 30 L. J. Q B. 148,
@ (1872 L. R 70 P 415, .+ @ [1898) A.C. 748. . -
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sinall a total of” 23 ’pasis'ehg'els' At "the' subsequenb
~station, ‘Mahaluxmi, two  more p‘mseengers *entered the
" compaltment there ‘being in all 25 passengels “ina’
'compmr‘bment intended to hold only 10. - The- pl‘untlff
‘attempted .to communicate Wlth ‘the guard-and the

station master at - Mahaluxmi but could not.  When' -
"‘the train Started from Mahaluxml Statlon some of the _

‘passengers- reeled and fell on the. plamtlff Whlle one
‘putting his foot on’ the . plaintiff’s foot slipped h1s hand -
-into the plamtlff’s pocket with. a veiw to comnnt theft.
AThe plamtlff and his wife got frlghtened so the plaintiff -
, pulled the. emergency chain -and ‘the ‘train. stopped.
Nothlng was done to relieve the over crowdmg and the
train was vestarted. The plaintiff agaln pulled the:

cham and. after the train was stopped called out to the
'vguald from- the window of hlS compar tment but before
_the guard could come up, the driver of the train ran up to
“the plaintiff’s compartment, caught hold of the plaintiff,
pulled him out of the compartment .and struck him
isevelal ‘times -with his fist. The guard on coming up
-to the spot* alqo starte,g slapping . the plaintiff -on his

:fftce When the train reached Dadar Station, the

- plaintiff was arrested by the guard and-the driver and
was handed over to the- station master. « His st‘ttement
‘was recmded by the police and he was. relemsed and .
allowed to ploceed to his destmamon ‘The pl‘untlff
‘theleafter lodged criminal- ploceedmgs against -the
vdrlver and .the gmrd who Wele convicted for assault
g and ﬁned ' : :

N

Pamnraph 6f the plaint 'as-bi'ig‘inally filed fan as’,

‘ follows 1—

W The saiid_driver and the said guard - were Dn the spid day of 18th 'Max:ch_,

1916 in the emplay of the dPEendanté and in charge of the train by ‘which
the pla.mthE was travelling and they were on duty in the defendants” -employ-

ment when they committed the assault as aforesaid upon the Plaintiff.” .
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As the plalnt as 1t stood d1d not chselose any cause of -

) ‘actlon against--the defendants it was allowed t0 be,
~ amended by 1nsert1ng ab the end of paradraph 8 thej

followmg —

" The plamtlﬂf says ‘the sald Wrongful and tortiotis acts were ‘done - by the
said driver and the- guard in.the course of their employment and iin .the

: (hschaxge -of their duty as servants of the Company and. whilst acting \v1thm{',

the scope ‘of -thejr. authority. The plaintiff, therefore, prays that, the

‘defendant Company is hable for the S’ud acts of then servants ° P

N ,,’ .-
"ﬂ

The plalntlﬁ also complalned tlnt the assault hfwmg

taken- place in' a public place in the presence of hlS‘

‘wife and other passengers; he_had to suffer a 0re‘1t deal’

‘of pubhe humlhatlon “and mental fmony over: 'md.

above the physmal 1n]unes 1nﬁlcted on h1m

The plamtlﬁ sued the defendant Company 1n the Sum -

~of Rs. 3,000 as damages for the , Wlongful and -tortious_

acts of the servants of the company

~ The defendants demed that - the guard or ‘thé- dI‘lVGl"

“"Was actmg in d1scharge of his employment When he’
) committed the alleged ass'ullt ugmon. the Pl‘tlntlﬁ The

defendants never.authorised their guard or driver’ to -
commit ~any .assault upon ‘the plaintiff, ‘and" if any

- assault:was coimitted it was done'in direct defiance of, -
' ,vthe 01ders fules and regulatlons of the defendants

The defendants subnutted tlmt the dmvel and the .

- guard were solely responsﬂ)le for the wmngful assaulb-

and the plalntlﬁ having: m1sconce1ved his 1emedy_ t'l;,e;

] smt 'tgalnst them shonld bhe dlsmlssed with costs e

The suit-came on fo1 henlng before Kajiji“J Who .
dismissed theggame with costs on the ground tliat inas-:
much as_the defendant,Company had no’ power under.

'the Indian Railways Act to ‘arrest the. plaintift’ for

’pulhng the emergency chain - authouty could not be

I1mphed to have been given to- the servants to do an act



VOL XLIII] BOMBAY SERIES. ,;1‘07';

‘ onts1ﬂe the scope of thelr employment The followmg 1917
-']udgmen’c was dahveled by, his-Lordship :— - T e : {
. . IRJA; Ty

- RAJL, 7J. i~~The plfuntlff Glr]aslnnkzu Dayashank‘u SHANRAR |

Valdya who- isu managing clerk in'a firm of Sohcltors | A.S}I{)f;?;{l
“claims from the defendant Rallway Company Rs. 3,000 - I'}"g 0 L :

-as d‘tmages for .the wrongful and, tortious acts -of the‘ T RaLway
se1v*tn"ts of the defendant. R'ulvmy Oompany Tt appears . Co. .
—that the plfuntlﬂf and his wife were, on 18th March 1916, .
~travelling in a third class compaltment from . Oharnl
‘Road Station to- Choltan. It is alleged that there were
mne ‘passengers .in the compartment When the t1a1n
-left, Charni Road Station .and more got in at ‘the- inter- *
medlate stations and when the train reached Mahalaxmi-
Statlon there were in all- about twenty-ﬁve passengers
111 a compfu'tment intended to hold ten. The plaintiff’
attempted to .communicate with the ‘gnard and the
“Station Master at the Mahalixmi Station but could not.
After the train left Mahalaxmi-Station -some of the -
-passengers attempted- to molest the p1a1nt1ﬂ‘: : The
“plaintiff and his wife got :fughtened so the plalnt-
iff pulled the emergency ichain and the . ‘train ‘stopped..
The: plalntlﬁ called out for the- guard. but befom the
guard could come up ‘the drwer of the train ‘ran up to-
the pla1nt1ff’s compal tment, caught hold of him, pulled
“him out of the compartment, struck him several tlmeq ‘
with his fist. In the meantlme, thé"guard came up to .
“the. spot and he slapped the plamtﬂf several times on
‘his-face. © The defendants ‘denied that the “guard or -
driver was acting in dr-schalge of his employment when
‘he committed -the alleged’ assault- upon - the plaintiff.
They never authorised their guard or driver to commit.
any assault upon the plamtlff and that-if any assault
- was commltted it was done in direct deﬁance of the
orde1 s,.lules and regulations of the defendants "Hence
the present suit. As the phmt stood it celt'u.nly did:
not dlsclose my cmse of actlon agamst the defend‘tnts, ;
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$0 'I allowed the plamt to be :unended and 1t Was :
" amended by 1nse1't1ng at the end of mrmraph S of the
plamt the followmg .

“The plamt1ff says the said wrongful and tortious acts: were “done’ by ‘the -
said driver and guaxd irf the course of their employment and in the- dlscharge ’
of their duty as the servauts of the’ ‘Company and whilst acting within the scope

of their authouty The plaintilt, therefore, prays that the defendaxxhCompany
s hable for the said acts of their servants

On thls coungel for the!‘defen_dants raised the follow-
1ng addlmonal issue, viz. :—

“Whether the acts complained of were done in the course of theu employ-‘
ment or in discharge of’ theirduty. as serv: ants of the Company and W hether
they were within the & scope of then employment ?

OOunsel for the defendants achmtted that the compart—
ment in which ‘the plamtlif was trayelling ‘was. over-:
crowded, the emergency chain was pulled by lnm “bwme
~that the driver and the omrd were; on 18th March 191(), ;
‘and are still, in the defendzmt Company’s servme and
" that the driver and the gmrl committed the, ‘Lseault as

: ’tlleged ‘The only queetlon for the. determuntlon of

the Court i is Whether the acts complamed of were ‘done -
by the duver and the guard in the course :of theu-"

~ employment or in ‘digcharge of their duty and Whether ‘

they were within the scope of their- authority for ‘which'
the defendant Com]%any would be liable in dama(res to -
.. the plaintiff, The general rule is that a master is 11‘1b1e
for the acts and neglects and defaults of his ser vants'in .
“the course of their | service. or; employment. . We h‘we,,
thelefom to see Wh‘l.t is meant by the course of service:
or employment The 1n]ury in respect -of which a’
master becomes sub]ect to- this kind of vicarious liabi-
lity- may, according . to Pollock; be gaused in the folloW-

ing four ways :—(1) It may be the natural | consequence

of somethmg being done by a servant with ordmary care .
in execution of the master’s specific orders. (2) It may.
be due to the servant s Want of care 1n carrymg

C
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ol ot N
Lon. the WOlk or buqmess in Whmh he is employed 1917,
- (3)-The: ‘servant’s wro ong may. congist in excess or mis- —‘““*
. taken execttion. of a lawful authomty or-(4). it may - .'SI?;S;‘;",
- even be a wilful wrong, such ‘as .assault, provided the.  Dava ..
- act is done on the master’s- behalf and with' the . inten- SHAEK‘“‘ o
“tion of serving his purposes. It will be:seen that (1§ B.B.&C.IL
~and«(2) ways do mnot apply to the facts of this case.. - vRAgX’AX.,
" Theréfore, to establish a mght of action against the- -
" master in'such a case asthe present it- must be shown
-that (@) the servant intended %o do on- behalf of his
- master’ something of ‘a kind which he was in fact,
--authorised to do and - () the act, -if done in a proper
way or under the ' circumstances erroneously supposed
by the servant to exist, would:have been lawful. Tt is-
*_clear that the cause which led to the assault -is the pull--
- ing of- the emergency chain. - It is contended by the
plfuntlff’s counsel that under the Indian Railways Act -
- if; in-the opinion of a any railway servant anybody pulls-.
the emérgency chain without reasonable and sufficient
“cduse and stops. the train he thns obstruets a mllvv'ty
A Sel'vant from the.’ dlsclifuge of his duty, viz., moving, it
" ig'the duty-of the railway .servants to arrest such a per--
- son and mke him to the Smtmn-Master It therefor
. Decomes necessary to consider sections of the Indlan
. Raﬂways Act which are applicable® to- this case. - Sec-,
“tion 108 deals with the pullin g of the emergencv chfun
"Section 108 runs as follows :— - ¢
“1fa passenger, mthout 1e%sonable and sufﬁment cause makes use -of or
interferes with any means provided by a railway admlplstratlou for communica-.
" tion between passengers and the railway servants in cllarge of' a train, he shall
be punished w1th ﬁne which may extend to fifty rupees T .

© O Tbis contended by plamtlff’s counsel that seotmn 121
L of the Indian Railways Act must also be vead with

sectlon 108. . Section 121 runs as followg:—. - = #
- Yifa pe1 501 \zlfully obstruets or unpede§ any Tailway servant in the dis-:

f“,_;chalge of:his duty, he shall be. pumqhed \wth ﬁne W lnch may extend to one
- hundled rupeesz ,
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Accmdmg to plamtlﬂ'f’s contentlon a pelson who pulls

2 ‘the emergency chain,’ without reasoriable and sufficient’

ngﬁf{‘zk cause; wilfully obstructs or impedes a railway servant

T Dava- .. in the discharge of ‘his duty, viz., of running-the train,.

£ DHANKAR ~ and thus makes himself liable, for prosecution under

B B! &C I " sections 108 and 121 of the Indian Railways Act. .

R - support of this contention ‘counsel for the plaintiff says
" that vailway officials think so too and places reliance’ on .
2 passage wliich appeavs in Exhibit B, whick is a letter,
‘dated 1st May 1916, from #he General Tlaﬂic-Manage_rﬁﬁo
the “Loco and - Caulaoe Supountendent The - pas‘sage'

f relied on is:— - .- : - R R

~ %I mayadd that in such cases the Compan) s servants are undu the le\\ ay .
Act authorised to reniove passeng ers who dbstruct Company s ser vants in thelr

v duty of running the Jtrain.” - :

The first remark I should hke to make in thls con—

3 nectlon is that’ “what railway officials thought is in 110

* way binding and -that this was written by the Tmﬁic
“ Manager after coné’ultmrr the Conipany’s pleader who

- was defending ‘the driver in the Police Court’ and. in
" mitigation of his- offente for lesser sentence and this -

- remark in no way binds the Rallv&?ay Company and itis
~not the view. Wthh either the driver or the guard took
-of the smuatlon Thelefme in my opinion the plammff’
contentmn is not only fm-fetched but absolutely unten-

~ able and that section 121 of the Indian Railways Act
has no apphcatlon to the facts of the present case, and

in my opinion the" only section which is applicable is
~section 108 of the,Indian Railway$ Act. The resultis
“that in a case where a person without sufficient, andf
1easohable cause pulls the emergency chain he will-
1ender himself liable for prosecution under section 1()8

‘ only and not under section 121 also for preventing the”

1unn111rr of the train ‘and: thus obstlucting or 1mped1ng
a railway servant in discharge of his duty. *The Teason

Why counsel for the plaintiff put forward this conten- "

tion is obvious, for if a persow commits an offence under




N

jjsectlon 191 of the Indlan Ra11w1ys Act then such person '
:’cdn be arrested under .section 131 of the samé Act with-:
“out Wdl‘ldnt or ot ser’ w rltten anthomy by any railw ay'

servcmt or-by any other pe'i"son whom heunay call to his - ot

aid- Wlthout any: other reqmrements hemo first complled
“with, “But /if the offence committed is one under
sectxon 108 then in such a cage'a person who has com-

‘mitted - such- offence can be ‘arrested only after the“
réquirements set out in section 132 of the Indian Rail--

ways-Act are complied with®and thoseé l‘equireinents

are- shortly: (1) there is reason to believe thathe will
abscond :%2) his name-dnd address are. unknown i 3)
refuses on demand to give name and address ; (4) there .
is reason to believe that the name or address gnren, by.’
‘him is incorrect. There' is no evidence in this cage to
show that- cany. Rzulway official or -servant or ‘engine-
driver or guard ever asked plalntlff his name or address'

:much less he refused ‘to give one,and I think - from the
,ewdence it is clear that the- -engine-driver had absolute-
1y no reason to believe that th,e plaintiff would abscond
‘as: he was safe in the compar tment. Under these cir-
cumstances the Raﬂway Oompany 1tself would have had
B (s) autlxonby under the-Indian. lewavs ‘Act ,%0 commit
“or do‘the acts complained of with- a view ¥ arrest the
plaintiff ‘much’ less its- servants and the driver and

“the guard by doing the acts which they ] have done in this -
N case. “¢annot, make the Railway Oompany liable in

~damages, ’ and tha.t -this- is the law is clcar from the

passage at page 255 of Vol XX . of Hdlsbuly s Laws of ‘

: }gngland The passage I refer fo is as follows

4 K The master is not lxable merely because the servant, m domg the act,

‘ honestly believed that he was acting in his master’s interests and intended the
act to be for the master’s beneht Br/rue v. Longdonderry Tramway Co'V).

“The caSe whu h igin pomt. is Poulton v. London and

i..-'South . IVestern uluu J C’o‘-’ I have ccuefully

o [1902]2 LR 451, o e (18b7)L R. 2Q B. 534.
' 1L32—4 oL
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,1917'. - cons1dered eve1y case wh1eh hasbeen clted by Mr Wadla

. for the plaintiff and the important of them, like Goff v.

' SHANKAR
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The Great Northern -Railway Company®, Greenwood

- v. Seymour®, Limpus v. The London General Omnibus
.. Company (Limited)®, have been considered -and dis-

tinguished by the learned Judges in Poulton v. London

and Sowth Western Railway Co®. To mymind it is
- clear that the defendant Company had no power. under

the Inchan Raﬂwaye ‘Act’to arrest the plamtlﬁ for pull-‘ :

ing the emergency chain® therefore, autherity. cannot,

- be implied to have ‘been given to the servants to doan .

~act outside the scope of the . employment I 'therefme

: hold that the acts complame@ of were not done in the

- cougse of their employment or in discharge of _their: |
fduty as servants of the Company and they weré mot

. within® the scope of the employment The 1esult is
- “that the suit’ must be dlemlssed ‘

‘1 think it is. but Tair to add that the defen&ants 11ave
in their letter and in their written statement expressed
their regret that the plammﬂf should have suffered any -

',1nd1gn1ty or .injury ~while tlavellmg in the train and.

have pumshed both the drlvel and the guard depart- -
mentally ‘

- Suit dismissed with costs
The plamtlif appealed
Setalvad Wadaa and Rang _/nelcm for the appellant

Strom Jmom Waldon» and Oampbell for the 1espond- :
ents '

- Setalvad : ——Pmma - fame Wmngful assault Was'

- committed by the servants of the Company inthe course
‘of their employment and in discharge of thelr duty.
- Sections-108, 121 and 128 of the Indian Raﬂways Act

]ead to an irresistible conclusmn that the Rallway

W (1861)30 L. J.Q.B. 148~ . ((1862) 32 L. J. Bx. 34>
@ (1861) 30 L. J, Bx. 327, " :_(4) (1869) L. R. 2 Q. B. 534,

C e
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t

5 pullmg the emergency chain.” Section 108 punishes an
act. of a passenger who Wlthout reasonable and sufﬁment‘
Ny cause makes” use’ of or 1nte1‘feres with any meéans pro-

}Vlded by a 1a11way administration for communication

: between passengels and the- rallway servants in charge

f’of a tlaur Admlttedly the -plaintiff twice - pulled thelv‘;

A3

_'Company Would be entltled to auest the plamtlﬁ for 917

Tt
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‘emergency chain, his- ‘intention’ being to -obstruct and -

1mpede the driver in the dlschalge of his duty (see the -

‘report .of ‘the guard). The plaintifP’s acts, therefore,
fell urider section 121. Under Rule 266 of the General
Rules for Indian Railways, the guald is in charge of
the train for starting, stopping or- moving.". Under

;Rule 311 it is the duty of the engine-driver to take the .

“train in proper time. The" obstruction need ,not be
"direct : ~%see” The’ Queen v. Hadfieldw; The Queen V.
Hardy(” and Bells v. Stevens(") The pulling -of the
~chain was one mode of obstluctmg the’ guard and ‘the *
drlver in - the. performance . of their~ duties. Under”
“section 128 the plaintiff may be said to have obstructed

“the’ rolhng stock from procéeding -further: ~Rolling

stock” includes the engine : see section 3, chuse 10 of the
Indlan Rallways Act. The result is “that if the plaint-
'ifP’s act viewed as a Whole fell within  sections 121 and

128, the. Companys servants- had power to a11est h1m )

;undel sectlon 131 of the’ Indlan Rallways Act..

' In any event, the Company is liable (@) if the servanﬁs K
: thought that in the special - case. beforg thém the™cir- .-

cumstances emsted which warranted the arrest of the
plaintiff and (b) the servants+intended to act for the-
_beneﬁt of the Company and not for their own private
-ends;  Two distinct and separate principles gogeln such -
“cases. Ome class of cases of which Poulton v. London and
South. Western Railway Co. is a leading type
11111stmtes that where the accusation is such that the

- (1870) 39 L. J MC13L . . @ [1910] 1 K. B. 1.
- @ (1871) 4OL J.M 0 62, ,' o (4) (1&,7)L R 2Q B 534
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Rulww Company Would not have been in a posmon to -
‘arrest the plaintiff under any circumst; ances, the~acts -
‘of the servants would be bayond the scope of their
~authority. The' other class of cases of which Bai/ley v,
Manchester, Sheffizid,  and Lincolushire Rilway Co.M.
is a’leading type .illustrates that where - a servant °
. comnnts an excess be) ond the scope of his- authouty but -
in course of -his employment “the master is liable :-see
"Dyer v. Munday(’: R/l(ll‘ y v. London County Oounczl(s).

»and Lzmpus v. London General Omnibus Co. M.

. Campbell —-(1) On the facts the acts of the dmver and

" the guard could not be held to have been done in'the:

course -of tlieir employmﬂnt in the dlqchcuge of their

‘duties or W1th1n the scope of ,their employment. Nor

were t‘hey intended - to. be so, by them. Undey, Rule. 266,';‘

_ of the General Rales for.the Indian Railways, the guald
is the person ins charge of the train and not the engine- "
. dllVEl 1nja11 matters affecting the starting, stoppmg ,
and movement of the train: see also ‘Rule 301. The

~‘enzine-driver havm"\no mﬂht to auesﬁ the - ‘plaintiff, -

- he'acted on his own account to gratity his own sense.of
E annovanee in having his ‘engine stopped twicet: see

Richurds . West Middlesex Wuaterworks Company®.

Even the guird did not intend 60 act, for the benefit of
the- company, he having -aided, and abetted the dr1ver~
) Who actéd.on. h1s own acr-ount :

Ms«,

: (2) Aqsammw the dmver and the guard 1ntended to-
“ facts th hiff’ the course of their employment, -what they
* did’'wis nobin the course of their emp[oymenb in the
awchame of their duties and within the scope of their
; “authority. - The plamtlff’ act fell under section 108 of.
~sthe Indfin Railways" A.ct which expressly deals with"

the pullmg of the emerffency cham. The fact thab the

N~

T {1872) L. R. 7C. P- 415 G (191%) 109 L. T. 162 ?
(2: [lSOole B 142, W (13¢2) + H. & C, 526 atp 537.
: (°J(1885)16Q.B D, bﬁOatp.bGE)’



VOL XLIII] | BOMBAY SERIES ity

_;cham was pulled twice: Would not brmg the act under .
;,sectlon l)l wiich treats of a dllfelent and ‘move serious -
Aorm of obalu;aemon For pullmrr the emergency chain

‘no- arrest 1s warranted except .under cwcumstances »

-speuﬁed in section 132 ‘which “ are not proved. - Sec-
.tion.132 gives power to arlest which can ‘be exercised

;‘,Wllen certain conditions are fulﬁlled but not otherwise, :

-;Havm@ relmrd_ tothe facts of the case the Lompany had
1o power to” arrest and the Company was not liable for
the .acts of the servants. ]‘ oulton v. London and

S

1917,
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~South Western Ruilway Co. W s d1reebly in point : see
‘the dicta of Blackbmn J. in that case wherein he pomted}
‘out that there was no power to artest to start . with, as

Cin Goff v. The Great No rfhe7 1 Razlway C’ompanym

-sée also Dyer v. Mundiy® dnd Rowlatt J. in Ormzs-

ton v. Great Western Railway Compaml'«a

Selatvag; in reply :—The plamtlff was pulled out for

) the purpose of being handed over to the station-master .

:and for detenmon There was arrest.and 1ntent10n to

“arrest in the' dlschzuge of duty and W1th1n the course‘

«‘lofemployment _ IR C e .

W The enﬂlne-drlvel and the guard thought that the‘
" ‘chain ‘was unlawfually pulled and-that they had a
-right to ;arrest. Ssction 128  speaks  of unlawful acts

“and secmon 121 of wilfal obbtrucblon Power is- glven
' ?under section 132 to arrest.:’ The servantsar&the proper
.persons to- judge whether the condmons laid -down-.in
.section 132 for a lawful arrest are. fulhlled .,j.I‘heu-
‘]udo'ment and their acts are presumably 1ntended to,be
.Aor’ the benefit of the Gompany These acts could be

.“BATCHELOR:J —-The appelhnt before. us - was ‘the
plamtlﬂ' in the Comb below, his suit havmg been

. (1861) L R.2Q.B. 534 at p- 536, @ Ll895] 1Q.B.742.

+ ®)(1861)30 L J. Q. B. 148, « _j;_, @ [191711 K. B. 598t g 601,

dlssoma,ted from the personal annoyance to them. i B
. . ‘& - C A. V, %
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d1sm1ssed by Ka]1]1 J. The plamtlif whoisa managmg
clerk in a firm of Bombay Solicitors, brought ' the suit
-~ "to recover damages from the defendant Raxlway Com—
~-pany, on account of the wrongful and tortlous acts’ of

; .bthelr servants, an englne-drlver and_ a guard.

B}REII%VEY. B . Owing to varlous adm1ss10ns made by the- parbles at'

-Co. i~ the trial, the facts have not been elicited from the
.Witne'sses ‘with the usnal completeness, but there can
‘be no doubt upon the record what the-essential- facts
“are, and Mr. Campbell for the Railway Company did not
‘press his attempt to- give to them any other comple-
3,x1on than - that “which appeared to the learned trlal
Judge These facts are as follows —

;‘,‘.' -

* On the mght of the 18th March 1916 the. plamtlﬁ‘ ,
‘was a ‘third class passenger in one of the defendants .-
trains. - The . plalnuff’s compartment was .greatly. :
‘,OVercrowded to the inconvenience and dlscomfort of -
_the occupants After ineffectual . efforts to . obtam -
_assistance from the guard or- the station-master .at.a-
- station, the plaintiff ‘stopped theytlaln by pulling the -
- commiunication chain. ~ The train was re-started, butno ~.
* other’incident then occuried, nor was any step taken to. .
relieve the overcrowdedness of the compartment.  Con- -
sequently when the train had gone some- little distance -
~ further on its journey, the plaintiff again ‘stopped it by -
pulhng the communication chain. Thereupcn ‘the
drlver and the guard got down from-the train ; :the -
driver. pulled the plaintiff out of the compartment and
cuffed and ‘slapped him, the guard assisting in this-
--assault. The degree of violence used is not now mate- -
rial ; it was, T think, probably not much, but the assault
“is admitted, .and the plaintiff na‘ourally resents the -
indignity and affront to which he was sub]ected The B
" plaintiff was arrested, Dby’ the driver and guard ab
Dadar Station, where he was handed over to the station
_master ; his statement having been recorded by the..
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L_Pohce he was released and allowed" to go on to hls

;‘destmat] on. The guard and driver were prosecuted to

conviction befo1e the Mdglstrate Who ﬁned them for
ithe assault v :

v,-vvrongful acts of their. servants .

NOW the general nropos1t10n of law apphcable to the'
questlon of the master’s liability for the wr ongful acts.

of his servants may, for our present purposes be stated
-thus ; the master is liable where the servant, acting in
»‘a matter which is within the scope “of h1s authorlty,
that is, within the course of his employment commits
“a wrong by exceedmg the -authority -vested in him.,

The act itself which constitutes the Wrong may be—_

.and usually is—in excess: of the servant’s authority,
but if in thus transgressmg his authomty the selvantas
f domg in the master’s interests one of the class of acts
-which the master has enfployed him to do, then the
‘master is liable. It is unnecessary to.refer to decided
- .cases in support of this general propos1t10n which, as
¢ .a'broad statement of the law, is *well established and
. has been accepted bv both 51des at the bar :

, It remams to see how th1s prmolple is to ‘be apphed
*in such &’ case as this where a person is arrested and
“‘wrongfully assaulted By the servant.. Here, -in " con=
- formity with the .general principle, the law, as I under-
. stand it, is this: the assault bemg an - incident of
'the arrest, and being an -excess of. ‘the servant’s
- authority, the master is liable if, and only if, the arrest
- was W1thm the servant’s authority. In other  words,

i the supposed offence. for which thé pelson was

arrested was an offence for which the master h1mself
would have-had authonty to make the arrest, then the
.. master will be liable ; he will not be lighle: where ho

o7,
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himself,. for the allewed oﬁ‘ence, ‘would not hive bgen;.'

]usuﬁedun, arresting the offender, for in such a_case

the d.ll?n[l!l 7 woul l ba b>yo:1 Land outside the coursa, v
“of the Servi wt’s employment, and the 1dded asmult‘,:
Wlelld not be referable to any of the class of acts Wluch,‘

the mmaber hai lmpheily pat the servant there

to do..

Tlus punmple may %e illustrated by a comparlson of‘.i

two decisions, - tha}b_ in Ponlton v. .Linlon and South:

Western R tilway Co® and.that in B yley . v. Min-

chester, Sheffizld, and Lincolnshire Raiilway ~Co®.

, In the former case the plaintiff was detained in custody”

under a ‘station-master’s orders becauss he refussd to
pay the vailway fure for a horse thellmg by one of’

‘the defendant Company’s trains. It was held that the’

Company were fot liable for the wrongful arrest on the”
ground that, since the Company themselves would not

ha.ve had the power to arrest the plaintiff on the;i

assumpuon that he had wroaglually taken the horse by "

- the train withoat paying, there could be no authouty

BN

1mphed from them to the station-master to arrest the;‘

plaintiff on this assumption. Buyley’s case™ fell on the.

other side of the linel Biyley, a passeanger oa-the'
defendant Company’s railway, sustained i injuriesin con-
sequence of b2ing vistently pilled out of a railway-.

carriaze by one of the defendants’ porters, who acted -
unler the mistaken im )1‘33'310[1 that Biyley, the plaint-.
iff, was in the wroang train.. The Court held the:
Company lmble on the.gronnd that the removal of a

passenger Ero'n‘a carriaga by a4 porter wisan act Wib!un‘_;
the porter’s aathority, so that vhe injnries, cwnsel by”

the plaintifl’y violeat e(bubloﬂ were caused bv-.the.
porter in the course of doinz one of the dass of. the:

acts which the Company had put hun thbu todo. .

w @867) L.R. %Qr B. 534 at p. gsas.\_ : (21 (1872)L R.7 C P 415
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There are nUmerous other cases in’ the books Wh;:h' "
'1llustrate the same principle, notably, Dyer v, Mun~ "
,day‘“ and Rowlatt J.’s decision in Ormiston v. G’reat‘?‘
; Western Railway Company®. But probably no more .
“concise or lucid statement of the distinction could beﬂ"“% HANRAR

found than the words used by Mr. Justice Blackbum )

‘ag he thén was, 'in the course of the argument in

Poulton’s case™. Counsel for the plamtlﬂ‘ there contend- -
ed that the station master was the person in authorlty-

to do all acts required by the- exwency of business; and
that consequently the Company were'bound by his act
in arrestmg the pla,mmff and counsel cited, in support,
a case ‘where a passenger was wrongfully -arrested on
‘the mistaken assumption that he had not paid his fare -

“Goff v.. The Great Northern Railway: Oompgn Y@,

»'»Blackbum J. 1nterposmg said :~—“In that case there

‘ was'a power to arrest on the assumption that the facts
- were as the oﬂicer arresting supposed ; here there 1s.

no such power

'I.‘he a.pphcatmn of these prmmples to the presenb:‘

‘facts raises the question whether the defendant Coms=
‘pany would have had authority to arrest the plaintiff

for the offence for which the Company’s: servants arrest-.

ed h1m That offence was, clearly on the evidence, the

»pulhng of the communication chain “without reason--

“able and sufficient cause,” an offence made punishable
under séction 108 of the Indian Rculwqys Act, 1890. - It
'is unrecessary. to decide whether the plaintiff had, or
~had not, reasonable and sufficient cause. I will assume,
in favour of his present suit, that he had not, and that,

in consequence, he laid himself open to punishment

) under section 108. But for this offence, it is admitted
~ that, under the Act, the defendant'Company had mo

- [1895]1 Q. B. 742, ® (1867) L. B. 2 Q. B. 534 at p. 536.
. @[1917)1K:B. 598. @ (1861) 3OL J Q. B. 148,
- TLR2—5 - ’ , ‘
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_authouty to. amesb h1m It follows as. my 1earned
*- brother, Kaml J., held, that the Company. cannot be

held liable for the fxssaults commltted by thelr» servants

- in the course of the arrest.  -To escape from this -

dlfﬁculty Mz. Setalvad. for the plaintiff ingeniously
contended that the offence for Wthh the arrest must’

- be taken to have been made was an offence falhnor not
only under section 108, but also under sections 121 and
©128. Ifthis contentlon were sound, the plaintiff would,

no doubt be entitled to succeed, for persons offending’

_under sectlon 21 or sectlon 128.may, as prov1ded by
Atseotlon 131, be: arrested without Warranbby any. railway

gervant. '[n my opinion, however, the contention is.

»not sound Section 121 deals with the obstructink of

any. rallway servant. i in the dlschm 'ge of his duty, and
sectioff 128 (so far as we are- now. concerned w1th 1t)

'prov1des pumshment for any person who obstructs any

rolhng-stock upon any railway. Ib is ‘admitted that,

‘owing to the ‘working of the gnechamcal contrivance;
the pullmg of the commumcatmn chain automamcally

stops the frain, which cannot be re-started till - the
vacuum has been restored. Mr. Setalvad’ consequently

- contended that the. plaintiff’s action here obstructed

the driver in ‘the discharge of his duty to keep the tram :
running, and obstructed the ‘rolling-stock of the- train -
by bringing it to a stop. - Tt may be admitted that, as a

- mere matter of words, some colour may be lent to th1s
‘ argument from the generahty of the pluaseolooy in~

sections 121 and 128, and if section 108 did not ‘exist,

-the plamtlff’s offence mwht ~perhaps be brought within .

the scope of either of the. later sections. But. inter-
preting the Act as we have it, I think that Mr. Setalvad’s”

" construction is forced and unnatural. " Reading ‘the

sections together, the fair conclusmn seems to.me to be

~ that the stopping of the train by the wrongful pulling .
of the cpm_mumcatlon chain is one special kind of -
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?obstructlon for Whlch the Leﬂlslature has made specla.l

provision.” It has ordained a ‘patticular pumsh‘ment »
Whlch is hghter than that allowed for other* obstruc-,f
'tlons presumably ‘because the stoppmg of the train by ," g

-"ﬁhls mechamcal means is not likely to be attended with

any- ‘danger to the travelling public. This dlﬂeren-,
ffation of . the consequences or-results seems. to me
'stlongly in favour of the view that the .specia) provi-. '

sions of section 108 are not to -be -controlled by ‘the
more- general language of the wider sections. Lf
Mr. Setalvad’s contention were allowed, it would follow,

that in. every case where a passenger wrongfully’ pulled
‘the- commumcatlon chain, "he would be liable to impri- *
,vsonment for a term of two years under sectlon 128 ; -but
i section 108 the Legisldture expressly enacts that for
“this parmculal offence the maximiin penalby shall heva -
fine of Rs. 50." Remembering- that we are dealmg Wwith

'penal sections, I think that the 1mpos1t10n of tHe heav-
ier pumshment Would be a result wholly outside the
_‘contemplatlon of the Legislature ; in other words, the
plaintiff’s offence " is, under the Act, pumshable under

-;’ _'sectlon 108, and not under section 121 or section’ 128.
: ‘The rule of construction here applied is bpt a parucular
- case of the general prmmple embodied in the: ‘maxim,.

generalm specialibus non derogcmt whlch s 1nvoked'

-in'the interpretation of a later genela.l Act bearmg upon

‘an earher special Act. In explaining this maxim in

Barker v. Edger™ Lord 'Hobhouse used the . followmg

language Wh1ch, mutatis mutcmdzs, -appears to'me to
guide us to the true: meaning of the earlier and the

- later sections in the Act now under consideration :—-

“ When,” said his Lordship, “the Legislature has g1ven

© its attention to a separate subject, and made provision

‘for it, the presumption is that a subsequent general

enaotment is not intended to mtelipre with the special

(1) [1898] A © 748 at p 751‘

BRI L AN

K ',"GIRJA-" -

SHANEAR -
‘DAYA- .

SHANKAR 'g

B B. &O I
RAILWAY
. Co



1917,

HANKAR
-~ Dava-
., - BHANKAR .

S v.
B.B.&0C.1L
o~ RaiLway

< Co.

1918,

- March 20. -

SN - INDIAN LAW REPORTS. [VOL: XLif

2

prov1s1on . 8o here the earher speclal prov1smn

T o ~ must be held to control the general provision - quoad
* L GIRIAS .

oyl

the partlcular case: speclally prov1ded for.

" On these grounds Lcome to the conclus1on that for

" the offence for which defendants’ servants arrested the

plaintiff the defendants themselves would have had’ no
authority to arrest him, and, consequently, that the

“defendants are not liable for the assaults committed by
‘their servants. The appea.l therefore, falls and must

he dlsmlssed w1th costs

Scorr, C. J. —1 concur R
Sollcltors for the pla1nt1ff Messrs. mam & C’o.

“"Solicitors - for the - defendants Messrs Crawford
Bayley & Co.

Appeaz dzsmzssed

@GN

',‘_'VCRIMINAL;_ AP?ELL‘ATFI. |
Beforc Mr “Justice Skah'amd Mr Justwe Marlen

EWIPEROR v RAMRAO VISHVANATH AND OTHERS ¢

City of Bombay Municipal Act (Bombay Act ITT of 1888), sections 305 and B
8 (w), (x) and (y)t—Private ‘street—-Sewer pipe laid by Municipality before
the Act of 1888 came into force—Sewer pips carrying sullage from houses™-
abutting on the streei—Streat includes houses on either side-—-Requisz'iibn by~

o the Mumc'palzty to level and drain ‘such sireets. .-'5 S

A Do ©Criminal Appeal No. 487 of 1917
'l‘ The sectlons run as follow i— -

305. If any pnvate street be not levelled; jmetalled or paved, sewered,'i
drained, channelled and lighted to the “satisfaction of the Commissioner, he”
“may, with the sanction of the standing committee, by written notice, require thé -
owners of the several premises fronting or adjoining the said street or"abut‘t'in-g"'f
thereon to level, metal or paye, dram and light the same in’ such manner a8’ he“?:
shall duect :
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