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: ‘REHLIATUN NISSA BEGUM v., PRICE. .
[ On appeal from the High Co\url:. of Judicature at. Bofnbny“]
Partnersth—-li’zght to sue for dissolution of - partners hip where et cannot  Be
: carvied onexcept at a loss—Clause in partnership agreement stating date.
gctobeg, 301' . - agreed upon for termination of partnership—Contract Act (IX of 1872),
oveén(s e . - sections. 262, 264, sub section (6 )——Rzght to protection of Court on equztable
o grounds——Dzscretzon of Court to. grant dissolution. o

\/5 A [ j 5‘/ 5 = The‘defendants (respondents) a.firm of contractors had’ undertaken the con-
structron of the NeV?f‘Alexandra Dc)ck o Bombay, and they . required for the
work a large suppfy of gramte and othe1 stone. For that purpose they formed
a parfnerslixp with'the plaintiff (now represented by the appellants) for* the
quarrying and’ supplying the Tequired materials. By clause 4 of the deed of

" ‘partnership it was agreed that “ the workm.rz; of the quarries, ‘and the partner-,
* ship should contmue until the supplv of. granite or other stone for. the construc-.
. tion of the dock was completed and that the pmtnewlnp should then. ter mis
nate and be wound up.” " The plqmtlff ﬁndmfr after a time that. the partner-‘
ship could not be cartied on except at a.Joss, brought-a suit for its dmoluhon,'
and foran account before the supply of gramte and stone had been completed '
. and the defendants contended that the smt was premature TR -

Held (reversmg ou this- _point  the decmon of the Appellate ngh Court~

which had set aside that-of the trial Judge) that. notmthandmg the terms

. of clause 4, the plaintiff was entitled on the ground alleged, and under - the

circumstances of the case, to hava a dissolution” under sub-section (6) of

- section 254.of the Contract Act (IX of 1872). There was . nothing.in sec-

- -tion 252 of that . Act to constitute a bar to such a suit * A partner’s clatm to’

- a decree for, dissolution rested, in its origin. got on contract, but “on his in-

herent right to invoke the Court’s protection on equitable grouuds, “in spite of

the terms on which the rights and obligations of the partners might “have been

regulated and defined by. the partnerslnp contract. . There was no ground for

. .questioning or disturbing the discretion given by the. r}el, and "exercised by
- the original Court in rnz{king 2 decree for dissolution in the plaintiff’s fivour. ’

APPEAL 42 of 1916 frmn & :judgment. ‘and decree (8th
‘Septémber 1914) of the Hmh Court at Bombay " on :its
“Appellate side which varied a decree (28tl] March 1914)

~'of a Judge of the same Court on its Orlgmal s1de. PR

% Present.—Lord Buckmaster, Sir J ohn Edge, Sir Walter Phxlhmore, Bart
nnd Sir Lawrence J enking '
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Th%pla1nt1ﬁs were . the appellants +o HIS Ma1esty
j.‘m Counc1l

The sult Whlch gave rise to th1s appeal was insti-

Ttuted on 14th; October 1910 by the original - appel]ant ‘

;Nawab Kamal YarJ ung, now deceased and represented
by the present appellants, agamt the . respondents for.
“the dissolution of a partnership formed between them
under the name of the Hyderabad Granite 001npany, to
,' supply granite and other stone to the reepondents for
the New Alexandra Dock in Bombay whlch the res-
pondents had contracted with the. Trustees of the Port

_of Bombay to construct. The plaint also asked fotj an,

account

B3

_ The facts are sufficiently stated in the ]udgment of
. their LOIdShlpS of the Judicial Committee.

z

. .-The only question materlal to this appeal 1elated to
‘the ternis of clause 4 of the deed of partnership which

Were ‘that the working of the quarriés and the partner- -

‘Shlp should continue until the supply of granite for the.
constructlon of the dock was completed, and that the‘
pal t}IIEIShlp should then terminate and be Wound up

¥

Tlns questmn Was 1a1sed in 1ssues (l) and (Q) of those

: settled viz,.:— ‘ .

, (l) ‘Whether the plaintiff had at the d'tte of the filing
of the'suit any right to'-sue for a dissolution of the
partnershlp, and whether the suit is not premature ?

e)) Whether it is possible to take an account of the :

partnershlp before the termination  of the adventure
for which the partnersh1p was formed ?

< The trial- Judge (MACLEOD J.) decided both theqe

issues in favour of the plamtlff “The- argument” le.

-said * was that the partnership havingt been formed for

a particular adventure, namely, to supply a certain

quanuty of granite and stone to the Dock Contrd(.tors,
CILE9—3 .
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- the . partnewhlp eould not be termlnated untll tlre ‘
adventure was, completed But it is clear tlrat a part=.
nelshlp for.a parueular adventure is in the same cate-
-gory as a. partnelshlp for.a fixed time or a partnershlpl

~ at will, in that any parmes can apply to the Court for
a d1ssolut1on under sub-sectmn ‘6 of section 254 of “the,

Indlan Contract Act M

- :His decree was for a dlssolutmn of the partnerslnp,:
and for an account to be taken hom 11th March 19(‘8 .

to 14th October 1910

-~ An appeal by the respondents on the ground that
“issues (1) and’ (2) had been Wrongly decided was hezud;

~ by SIR BASIL ScorT C.J. and DAVAR J., who. on this

- point reversed the decision of MACLEOD J. :The “ap-
- pellate Court held that it was clear, not only.from all

the c1rcumstances Jbut from the express wording of.

clause 4 of the. partnerslup deed that it was agxeed ‘that

- the, partnershlp should not be wound up: untll the

. work of .the dock construciion was completed ; “that

: sectmn 154 of the Oontract Act must be read in con-»’,

]unctmn with section. 252 ; and that both unde1 tha.t

- Act, and, in accordance w1th the law’ laid down by*

“the Privy Council in the case of Cowasjee Nanabhoy.
~ v. Lallbhoy Vullubhoy“’ the partners must be taken -

by this agreement to have expresely rehnqulshed the

‘rights they would otherwise have had to a dissolution"

(if the paltnershlp could not_have been contlnued‘

rd

" except at a loss ; ~and that apart from this, the ]ur1sdlc-~
{.tion under- sectlon 254 was dlscretmnary, and: in the .

circumstances of the case that d1seret10n ought ‘not to.

_be exercised in favour of the Nawab The Appellate

- Court, therefore, held that the plaintiff was not entltled' ‘
. to have the par tnelehlp dissolved when- the suit was -
b1ought the w01k not having then been completed ;o

(1) (187b) 1 Bom. 466 L R 3 l A, 200,
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bnt tlnt as the Work had been completed s1nce ‘no” o
useful purpose would be served by -dismissing the - su1t;’ :
on that ground. . The Appellate Court - furthér pointed .
out that .there 'was an-obligation on. the defendants '

to take all the stone for ‘the docks from the’ partnerqlnp
and an express sblpulamon in the partnerelnp ag1eementx
thqst the working of the quarries .and. the _partnership'.
should continue until the supply was completed, and_,
they held this stipulation. 'to ‘be binding ‘on the
parties and that the case, therefore, did not come within'

‘sub- section (6) of sectlon 254 of the Contract Act. The .

Appellate Court varied the decree of the lower Court -
“by- duectmg that the account should be taken from -
11th March 1908 down to the date. when the” work was
‘completed;. and by ordering the -plaintiff to pay the
costs of issues (1) and (2) to the defendants

On this appeal, b

Upjohn K. C., and Sir W. Garth for the appellants

’;contended that neithér -the circumstances of the case,

“nor clause 4 of the partnership agreement ]usmﬁed the .‘

finding that the parties agreed to relinquish their right

; ‘offdissolvving the partnership if they found it could not
-be carried on except at a loss. - - The plaintiff, -it was

"submitted, was entitled under section 254, sub- sect10n(6)
-of the -Contract Act (lX of 187 )) to have the part-

nership dlssolved as from the date when the suit-was

filed. The power of the Court under section 254 is not
discretionary, and even if it were, the dlscretmn should,
under the circuinstances, have been exercised in favour
of the plammf There Wwas no gr ound for interfering
_W1t,h the discretion of the first Court ;’ ; and his decision
--on the question raised by issues (1) and (2) was right,
Reference was made to Cowasjee Nanabhoy v. Lallbloy
_' Vutéub/wy W: and Lmd.ley on Par tnershi p (Sth edluon),
;paé,es 502, 6 )8 s
' (1) (1876) 1 Bom. 468; L.R. 8 I.A 200. :
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-5@91?. - Poo. Tflwrﬂncp K O De Gruv/z‘her K. C’, and’
- - E.B. l?m/.es for the rospondents ‘contended *that in

LR

‘RERMAT-

“onxissa - - view of the terms of the partnership wreement and 1ts_‘
- BeeuM | mutual obligations no dissolution could, or at any rate
.o U A

~PRICE. _ - ghould, h‘we been - decreed until. after the completion

of the supply of stone for-the conetructlon of the dock.
The plaintiff, it was submitted, had by the agreement
in clause 4 of the partnership deed, renounced his
: rlght to sue.for a dissolution until that date ; and the
,case was governed by the provisions of sectlon 252 of
~the Contract Act, ‘and sub-section (6) of ‘section 201
- did not.upply. . In the case cited for the appellant it
» Was beld” that ‘there was no provision in the partner--
“ship agrecnie nt by. which the plaintitfs relmqmshed
‘their 110116 to sue for a dissolution before the date-
*agreed upon ; but the- plalntlﬂ had done 50 .in the:
present cose, it was contended, by clause 4 of the deed '
" of pautnerblup The . discretion not to dissolve. the E
- partnership ‘was properly exercised ; and the decision -
of the High Court was, therefore, for the reasons given
in the judgment appealed. from; right and should‘
be upheld

Upyokn,K C., rephed

- 1917, November 261h —The judgment of thelr Lord—
N sh1ps was delivered by . : o

SR LAWRENGE JENKINS :—This is an appeal from\

‘a . decree of the High Court -at Bombay 1n its
-appellate  jurisdiction, - dated . the 8th beptemberr
1914, varying  a' decree of that Court in. its .

original jurisdiction passed on the 28th March 1914.

_ The suit"is for a dissolution of partnership. The
“origihal plaintiff was Nawab Kamal Khan, but he has
‘died in the course of the sult and thepresent appellants.
are his 1epresentdt1ves .The defendants his ¢ partners,.

are the 1espondents in this appeal. The palnnershlp’
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Was const1tuted on the llth March 1908, and its terms .
are contained in an instrument of that date. - To "ap-
precmte its" purpose and legal effect it will be - ‘con- .
venlent to describe briefly the events that led up’ to -
its-execution. ‘The defendants, a. firm of. contractors, °
“had undertaken the construction of the New Alexandra .
Dock in the island of Bombay, and they required for -

“the Wo1ka large supply of-tgmmte and other stone.

They accordingly -made two contracts 'in 1906 for this

“supply, and in both of them the Nawab' was either
dlrectly or 1ndlrectly 1nte1ested »

For. reasons which need not be d1scussed the supply
<of granite and stone under these contracts was so
unsatisfactory that the defendants’ manager .com-
plained, and declared that he would be compelled to

- look elsewhew if he could not get dehvery accordlng to

contlact

In the end an arrangement was made for cancella- :

t10n of the two contracts and the release of all claims

tor thelr breach by .the Nawab’ and those interested
w1th himgand for the formation of a new partnershlp '
betvveen the Nawab and the defendants for the quarry- :

ing and supply of the requisite granite and other stone.

The delendants insisted that the Nawab should be a .

sleepmg partner without any voice in the control and
conduct of the business, so his advisers naturally
demanded the insertion in the partnership instrument
ofa provision which would secure h1m agamst the rlsk'
of extravagant working. '

- To this the defendants assented and a clause Was ,
mserted which ultimately became the 25th in the in- '

strument as executed. It is this clause that has glven
rise to much of the present dLSpute

[N

~[n'the instrument,. which is expressed to be made be

tween the Nawab, of the one part, and the defendants

1017, -
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(thelemat'fer called the contractor%) of the other‘

:part, after a narrative of the events- leadln,rz up -to the

pdrtnehhlp it is recited that “for.the purpose of carry-’

- ing out the said® terms- and’ conditions and of work-

ing the said quarries and producing stone and granite

~ therefrom, and rendering the said quarries remunera- -
- tive and profitable to the parties thereto,-and in - con-
L,mderatlon of the advances to be. made by the contract--
. ors,” it had been armnoed that the aﬂreement should
‘-vbe entered 1nt0 S e ' \

The msfrument then prov1ded that ‘the Navmh and"

- the defendants should. be. interested in the Workmg ‘of

the quarries- at Lingampalli and Dharur, and - shonld: -

“share the profits and losses-half and half (clause 1
: that the granite and stone produced from “the quarries. -
_ should bs furnished to the defendants for their “works .
“at the dock in accordance with their requlremente and.
“sent, - delivered, “and paid for as ~ therein: provided
: (clause 3).;' that the Workmfr of the: qua.rmee and the
‘partnershlp should continue untll the supply of gramte -
- of other stone for the’ constructmn of .the docks was.:
- completed, and that the pdrtnershlp should then termi- ",
" nate and be Wound up (clause 4) that the expendxtme '
”mculred in managing ‘and supervxelng ‘the - quar ries

' should not exceed the proportion: of 10 per cent. on the -
: cost of the work, mcludln«v all charges (clause 17) 5 that »
the royalty should. be one of the expenses of Workmg g
* the “quarries, to be’ defrayed out of the ‘partnership

funds or the income earned (clause 22) ; and that the

- average rate of expense per cubic foot at which. the -

stone has hitherto been quarried, exclusive of manage- 3

" ment and superintendence, shall not be ex_ceeded* in -

tuture except under extraordinary circumstances, when

~ the rate of expense may be increased by 10 per  cent.” :
- The woxk contemphmxd by the partnership was carr fed
.on, but Wltah bhe ong unvaxymg resulb ot anuual 1oss,
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fwhl(h amounted to upvs ards of three lakhs of rupees on
Lthe .s()lh ]une 1910. Inthese(nonnmtan(esthepresent L
suit was 1nst1tuted in. October 1912, pmymg for a
:;dlseolutlon on -the ground that the busineéss- of the
"’partnershlp had been, and only could be, carr1ed on -

) ata loss. B

In the plaint extravagant charges of fraud Were ;

-made, but they bave been abandoned. - While ground-
less charges of this type are to be deprecated and may
- well attract the consequence of an adverse order as to

coets, their Lordships. cannot accede to the- su;zgeetlon, E
. somewhat faintly made, that the Nawab Had by these .

.eharges forfeited his rlght to the protectlon of the
j Court 1f he other\mse had a good cause of actlon

The matters now in contest are : (1) Whether the Sult
51% premflture ; (2). what is the “average rateof expense”-

-mentioned in clause 25 of the partnership instrument ;
~and (3) have there been “extraordinary circumstances”
-,Wlthln the meanlng of than clause ? ‘

The Court of first 1nstance declded .in the Namab’ .

favour on the first and second of these pomts and

adversely-to him on the third. The appellate Bench’s
‘decision was: Wholly adverse to the Nawab, but as the

work on the docks had been completed before the

hearlnrr of the. appeal the Coulb directed that partner-
_ship accounts should be taken from the 11th March
1908, up to the end of the construcmon work of
»the docks ~

- The Court of Appeal’s de01s1on that the Nawab when -
he filed his suit was not entitled to claim a dissolution
“was based on the continuance of -the partnership -in-

Volved,‘m the terms of,the partnership agreement and

‘on section 232° 6f the- Contract Act, And the Court -
proceeded to express the opinjon -that, even if it had-

1919
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] ]unsdlctlon it Would have lefused to declare the part—
) ~ nership dissolved at anv perlod earlier than the com-".
- pletion of the work.: - The first and the more extreme of
- these propositions, was not seriously p1essed in argu-
o ment before this Board, nor mdeed dould it be

Ttis beyond controversy that at the 1nst1tut10n of

“this Suit the business:of the partnership could only be';‘
: carrled onat a. loss.  Thisis conclusively shown by the

firm’s balance sheets the profit and loss account for the

. period froim the 1st March 1908, to the 30th June 1912, -
and the admission in the detendants written sfatement )
" The condition described in sectlon 254 (6) of the Indlan ’

Contract Act, 1872, is thus established, and it is pro- -

“vided that in this event the Court may, at the suit. of

a’ partner, dissolve the par(nership. . What then, is
there in the circumstances of this case to deprive the:

. Court of its jurisdiction or the plalntlff of hls 11ght to
~seek the Court’s dsmstance? B R o

Their LOI‘dShlpS are unable to agree with the ngh"
Court’s view that there is anythlng in section 252 that -

" _constitutes a.bar ; it appears to them to be dnected to ‘
. somethlng Wholly different. -~ -~ - . -7

"A partner s claim to a decree for dlseoluhon rests, 1n"‘

_its origin, not on"contract, but on his inherent rlght‘

“to invoke the Court’svprotection on equitable grounds,

- in spite of the terms in which the rights and obligations =

- of the partners may have been regulated and deﬁned ‘
by the partnershlp contract. TR v

Tt was not therefore, any contnavenhon of that:

" gection for the plaintiff to seek a dissolution or- for- the

' Court to decree it though. the pmjt\nership agreement
" contemplated the continuance of the partnership be- -
‘yond the date at which the-suit was institnted. No -

man can exclude himself from the protection - of the -

- Courts, and yet,. if the.view of the Appellate Bench is |
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o prevaﬂ this is- what the Nawab has done for a 1T
~decree for dissolution would be the protectlon appro- i
prlate in the circumstances of ‘this case, - Tt'is no I;iilf;i'
answer to say that this partnershlp was not’ terminable BEGUM ‘
- at will ; it is to meet that precise predlcament that the -
‘Court’s power to decree dissolution is conferred in .the"
“events enumerated in -section 254, Fora partnership
- terminable at will no such provision would berre(juired ’

: PBI.CE{

The1r Lordships, therefore, are- unable to .affirm the :
de01s1on of the-Appellate Bench as to the competence
“of the suit. But this leave. .open the questlon whether -
~ the Court’s discretion should be exercised for or against
-the "Nawab’s - claim. “The Appellate Bench decided
' adverSely toit, and it was urged in argument against
_interference with this decision that it is opposed to -
~sound practice for an Appellate Court to substitute its,

* discretion for that of the Court from Whlch an appeal
" has been preferred ‘The justice .of- this argument is
undoubted, but it was at least as relevant before the
Appellate Bench as it is before this Board. And yet .

- the Appellate Bench did not hesitate to express its "
-readiness to substitute -its dlscretmn for that of the

: orlglnal Court, although in the view it took of the
Court’s jurisdiction the question could not arise.

In these c1rcums’rances the real question is whether
there was or is any ]ustlﬁcamon for questioning or
dlsturblng the discretion exerciséd by the original Court *

" when it passed the decree for dissolution in the Nawab’s,
favour: It cannot be said that the Court acted capr1-
ciously or in disregard of any legal principle in this -
exercise of its discretion. On the contrary, there are"
elements in the case which can fairly be regarded as
ample warrant for the first Court’s demsmn, and for
‘this it is enough to point to the dual position of the
_defendants, which brought their interests as contract-

‘ors into sharp conflict, Wlth their dutles as paltners
o ILB9—3
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: 19'17-.“',‘ g of the Nawab and also to the prommence glven in the .
—_— “vremtal to the common purpose that the quarries shouldf]

be. 1emunerat1ve and. profitable to the partners

Their Lordshlps therefore hold that there is. nof'ﬂ

- sufficient ground f01 dlsturbmg the original decree so?’,
’ »far as 1t pronouneed for a, dlssolutlon LT y

[The rest- of the ]udgment ‘dealt Wlth questlons of"

i fact not matemal to this report.] -

IS

* Their Lordshlps w111 accordingly humbly adwse HIS |

f-_‘Ma]esty to allow- thls appeal and to - direct that ‘the’
. decree of the Appeal Court should be set: aside and thatf
“of the original Court restored, ~ Their Lordshlps do not"
u'{Wlsh to interfere Wlth the dlscretlon exercised by the

- original Court in its dlrectlon as' to - costs; -and "as to ’

, fthe costs of this appeal and the appeal to the nghi

: Gourt they will recommend that there be no order'
- save that each’ party bear hlS own.:

bollcltors fortheappellants Messrs 1. L Wzlson & bo

Sohe1tors for ‘the - respondents Messrs GrundJ,,

. "Kerslmw, Samson & Co.

' Appec:t’l‘al?owed." (‘
T VW
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