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[011 appeal from the High Couxt of J udu.ature at Bombay] I T
e o -+ October -
Wagewng contracts—Comman *intention to wager essentwl—-Spwculatzon not‘,?' %‘75' 29;
‘ Novem--".

N “equivalent to wagemng——Pakkl Adat—Contract Act { IX of 1872 }, sectzon 30 der 2()
“~Bonbay Act 111 of 1865, sectzons 1 and 2.

Speculatlo‘h does not necessarilyinv o]ve s, contract by way of wager, and to /ﬁ/4 [/ 2,}
consmute such a contract a common mtentlon to wager is essentlal

Fven if one party to u contract were a speculator -who never mtended to*
give delivery, and_ that fact was known to the other party, yet in the absence
> of any bargam or understanding, express or implied, that the goods were not *
_tobe delnered that- would not-.convert a'contract. otherwise mnoccnt into _
a wager; nor would the mere fact that as to the greater ‘part of- the goods
. there was no delivery but an ad]ustment of claims, vitiate the transactlon :
"o Palki Adat dealings are well established as a legxtlmate mode of conducting
- commercial business in the Bombay market. = . SR DRI
. Held (reversmg the decxsmn of the- Appellate High', Court)— that ithe"
. ontracts in suit were not wagcnng contracts

. APPEAL 51 of 1916 from » ]udgment and decree (28th
;Marcln 1913) of the High Court at Bombay in its appellate
]uusdlctlon Whlch revereed a ]udgment and decwe

- . . Ll - .. p D -

.

e py Ment --Lord Bucl\master, Sll’ John Edge, Su Walter Plulhmore, Bart.,
and Sir Lawrence Jenkms. : :
ILRY
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Btk (24th October,s 1912) of the same Cou1t in the exerc1se of :

“Bmowax- 108 ongmal civil ]ur1sd1ct1on

: mi}i@ The only pomt for’ determ1nat10n on this appeal Was
"'.Bm:}:’omf ' Whether the transactmns 1n question in the suit’ from :
BU;‘TongE.‘ji ngnch" the” appeal arose were agr eements by way: of
- gaming and - Wagerlng Wlthm the meaning of’ Bombay

) Act I11 of 1865

The facts Wh1ch Ted. to the 11t1gat10n Wlll be found 1n,'
~3-the-report of the case in the Appellate Court.at page 204
"ofI L. R: 38 Bom '

The trial J udge ( BrAMAN J.) held that the defence.
*“that the contracts were of a wagering nature failed and
‘ made a decree in favour of’ the pla1nt1ffs ‘

s

On appeal. by the defendant the Appellate Court
., (SIr BASIL SOOTT C.J. and CHANDAVARKAR-J.) reversed
the de01s1on of’ the first Court and d1sm1ssed the su1t

On thls appeal Whlch was heard ex. parte

Szr W Garth for the appellant contended that the
contracts between the appellant firm and the respond-
o ents were not, as' held by the High Court (Appellate),
Wagermg contracts ‘within the meaning of the Act.
-~ The former law in f01ce\ in India as to wagenng
~contraets has beer -held by the Boa1d to have “been "
v superseded by section 30 of the Contract Act (IX of 187 2), :
- and that is, therefore, now the’law as to wagers and in
" Bombay is supplemented by Bombay Act IIT of 1865,.
" sections 1 and 2. The appellant, as'“ Pakka Adatia,” .
- could accept.the contracts himself, or he would, as
. hé did in the present instance, pass it on to others.
~ He: guaranteed the price Wh1chever he'did and was pard
his commission. :In the case of Bhaqwandas V. Kom;z(‘)

B wh1ch has been tleated by both Courts in Ind1a agan-

N"

o (190530 Bom. 05,
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authorlty for the custom of a Paicka Adatm s deahng, it -

is said “ the contract of a Pakka -Addtia is one Whereby .
he undertakes or guarantees in eﬁect to find goods for:

cash, or cash for goods or.to pay the dlft’erences “The -

appellant therefore, could not’ hayze gamed or lost by the
.rise or fall of the market in l1nseed at due date and was - -

not 1nterestecl in the result of the" contracts The

Appellate Court was "not ]ust1ﬁed in holdmg that thet..-
appellant Was gambhng with reference to. the sub-"

contracts which he entered into. He was entitled to

commission and 1e1mbu1 sement of his expenses, but ran:’
_ no r1sks “For a contract to be a wagering contract it .
. 'was eSsentlaL that each party to it should stand to -
. win or lose according to the result of the event as to

wlneh a, risk i is taken. - Reference was made to Sassoon
TN Tokersey(“ The points relied'on by the Appellate

) Court as to” the evidence that 300 tons of linseed was
, bought “ for Court purposes’ ,and that in'all the sub-"

contracts .delivery to-a Spemﬁed Marwari: firm was

bar1 ed, were not established. The defendant- respondent"‘

-had not dlscharged the onus Wh1ch lay on- him tasprove,
| them. They - were not raised -in- the pleadings, and
: should not have been taken irnto consideration. There,

was 1o evidence to support the ﬁndmg of the Appellate -
~Court that the sub-contracts were for differences only, -

“'The decisionyof the trial'J ndge that the contracts were

not . wagermg contracts was r1ght and should be

:restored. I

1917 November 261 :~—The ]udgment of the1r Lord-
slnps wag-delivered by © & oo '

SIR LAWRENCE“ JENKINS ——-Tlns appeal arises out of a
sult for the recovery of money - Many defences have
been pleadecl ‘but only one need now be not1ced it 1s_

" that the transactions on which the claim rests were
e e P L - - ‘ - @ - -
- @ (1904) 28 Bowm. 616 at pp.-624 , 625+~
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19170 awreements by Way of Wager At the trial several 1qsues

T - Were tmmed and the third st in these. terms —

-‘»BHAGWAN- co
o pA8 T * Whether the transactlone mentloned in" the plamt are not wagermg
PARASRAM

0. - transactions “and-- whether the plaintiffs. were not aware. of the defend mt’
BUR JORJL* mtentxbn to deal in dlﬁerences only?” " ’
RUTTO\IJI

The tnal Judge srttmg on the orrglnal s1de of the
ngh Ooyrt at Bombay,,iound all ‘the. issues -in the
plcuntrﬁs tavom and- passed a demee for Lhe amount
clalmed R : ' ‘-

On appeal the appellate Bench: of the ngh C‘ourt
aﬂreed with the’ hndmgs of the trial Judge on all the
~issues but the thlrd "On that it held 1n favour of the

detendant and dlsmlssed the eult

v lt is from that decree that thls appeal has been pre—
* ferred--by the pldmmﬁs and the only questlon is’
. whether the plea that the, transactions were, by Way of
: wager has peen éstablished. . ot oe o ES

At the da.te of these transactlom the plamtlffs were a.

: ﬁrm ‘carrying on a Jarge mercantile business at Bombay,
_and, as a branch’ of i, they were in’the habit of dcting
gas Pukka Adatias. ‘The defendant, on the other hand, «
*.was a young -man without any regular busmess who,
w1th the aid of winnings in a lottery, engaged m

speculatlve transactlons on the Bombay market

~ In June and July 1910, he instructed the plamtlifs to
~gell for him three. several lots of linseed amountmg in
all to 4,000 tons for beptember delivery. :

On the strength of this order the plamtlffs sold ‘
11nseed to this amount by separate- contracts. to thlrty-
- nine buyers. * Though the transactions took the form of
" sales by the- defendant to the plamtﬂfs followed by
 re-sules by the” plaintiffs to thirty-nine’ buyuﬂs, the
plamuﬂe acged throughout as Pakka Adatias, and to-
. secure them “against loss, . suwms amountmg in ‘the-
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aggregate to 61 OOO rupees v&ere depomted Wlth themf

“ by the defendunt as. margin money

“‘? The market Went agamst the defendant and at the :
“end ‘of August -the - plaintiffs ‘asked him elther to give
* delivery of the linseed, or to authorlqe them to purchase -
- linseed on lus behalf.- The- defendant however did-~
"neither the one nor the other, and SO - the pla1nt1ﬂ:'s,d
actlng Wlthm their rights, dlechalged their’ obllgatlon-\
to the thuty mne buyers by dehvermg 300 tons, and by -
makmg ‘cross contracts, and paying: differences as to -
the ‘balance of .the linseed.- The result was, that after _
g1v1ng the defendant credit- for the 61,000 rupees‘
depos1ted as margin money, and a sum of Rs. 5804-2.3
due to hlm on another: account, there. was due to--the -
pldmtlﬁ's Rs. 90 763- 14- 6, unless the plea of wagering is -
‘an-answer'to their claim. To determine Whethel this -
-Plea is’ applicable, it is necessary to- cons1der the real -

‘nature of the -relations betvveen the paltles to the

, transactlons The case has ploceeded in both the Couxta‘_
“oni the footlng that the plalntlffs were employed by the
" defendant,” and acted as Pakka Adatias, and the de-':"-
scription in Bl?vawan 'as v. Kanfi® of the custom- '
_ary - 1n01dents of such an employment was apphcable_

to ‘the . clrcumstances of “this case, though ‘it is to
bhe noted thdt the defendant Was ‘not an - up-country
constltuent ; = .

;
Sy

The plamtlffs“ therefore acted in conformlty W1th.
the terms of ‘their employment when they made the -

contlacts with-the thlrty-mne buyers

"And. as they made’ ‘theseé contracts in exerc1se of the -

authorlty conferred upon them and became liable*for

stheir performance, ‘they also became entitled to-be -

1ndemmﬁed by their emp10361 the defendant, against
- the conbequenees of the ac*s ‘done by them unless those

m (1905) .’:0 Bom. 205. '
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: acts’ were unlawful There 1s no suggestlon that the_
~acts ofaPaklm Adatm as such are nnlawful ; on 'the

contrary, Pakki Adat dealings are' well estabhshed as”
a, legitimate. mode of conductmg commercial business”

in the Bombay market.

No doubt the contract of a. Palclm Adatm as that of”

fhanyone else may be by way of wager ; but can it be.
~said  that ‘the employment of the plamtlf]fs by the
".defendant was of th1s descr1pt10n?

. Tt has not been shown -that there was any bargain or

’ understandmg between the parties, either ‘express or’
“ ‘1mp11ed that’ hnseed ‘was not to be delivered, hor:was
++it & term, of the employment that the plaintiffs should

protect the defendant from 11ab111ty to make dehvery
fIt may Well be, as suggested in the ev1dence of

-"’Hargopal -that the defendant . was a ‘speculator, who

never intended to give delivery, and -even that™the

~ plaintiffs did not expect-him o deliver; but that would

not convert a .contract, otherwise innocent, mto a'

'.Wager Speculatlon does not necessarily mvolve a
“ contract by way of wager, and to constitute such a,
contract a common mtentlon to wager is essentlal

" No such 1ntent10n has been proved.

 Under the sales to the thirty-nine buyers it was the
rlght of each buyer to call for delivery, but as the
plaintiffs had carried through the transaction as Pakka

- Adatias .of the defendant the rise or fall of the market
was a matter of no concern to them, except so far as it
¢ might enhance the risk of recovering . complete in-
”demmty from the1r employer. Their right was to their

commission and t0 an indemnity agamst loss as 1n01-

_ dents of their employment.

The mere fact that as’ to the greater part of the

\’ lmseed there was: no dehvery, ‘but an; ad]ustment of
.~cla1ms, cannot alone wtmte the transactlons
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The learned Judges in appeal Were ev1dently 1m- 1917,
‘pressed by .the statement ascnbed to the plamﬁlﬁs - B —
-minim that the delivery of 300 tons was made for'the - ppt
purpose of’ Court proceedlngs and by-the clausein the . Parasray.
~contracts forb1dd1ng de11ve1y “to Messrs. . Narandas BUR”JORJI .
~Rajaram- and Co.  Their Lordships, however attnbute RUTTONJ_I IR
no.importance to either of these matters: ,aEven if the '
mumm 8 -statement be regarded as’ p1oved—-a po1nt 011 '
which their Lordships are, in: the c1rcumstances far -
from satisfied—it would mean no moré than that the v
pla1nt1ffs fancied an actual dellvery would .tend- to
allay such doubts as the Court might othervvlse have as:

1o the reality of the t1ansact1ons ‘But .this was in no
‘sense inconsistent with this real1ty At the same time
" the clauses forb1dd1ng delivery to Messrs. Narandas
Ra]aram .clearly cannot be regarded as throwmg any
doubt on the-transactions. No ‘such suggestion seems’
to have1 beenn made at-the tr1a1 in the Court of first
mstance and it does not appear to their Lordshlps tobe.

‘,reasonably: susceptible of the s1gn1ﬁcance -ascribed to.it.

Their Lordships, \‘l;here’fe'léj hold- there was 1o ground -
for setting aside the" decree “of the Court  of first |
instance, and they will, thelefme humbly'adwse I—I1s
Ma]esty to restore it and to reverse the decree of the
High Court on appeal, ordering instead of it that the
appeal to it be dismissed with costs. As the defendant
Burjorji has -died during the pendency of the appeal, -
and the present respondent has been appointed at the
-instance of the lappellants to represent him for the
purpose ‘of this appeal alone, there will be no 01der as
to the costs of this appeal

s Solw]tors for the appellant Messrs Ashurt Morms,

Cmsp é’r Co. .

. Appeal_ qllowed.
L V.W.
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