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In that v1eW, I ﬁnd upon the prellmmary pomt ralsedf
by the defendant that the valuation agreed upon by the._
ma]orlty of the committee appointed kw Government is:
* the valuation expressed to be determined- and 50 made
b1nd1ng upon both Jthe parties to the resumptlon term’
m the Sanad

Upon the. ﬁrst prehmmary issue, which' is ‘really’
merely mtroductory, I hold as a matter of form rather,
“than substance that the' three persons named therein-
Were ‘hot. arbitrators but constituted a commxttee of
valuers contemplated in the resumption clause of bhe‘
Sanad.” On the second I have already found: - It is
unnecessary to ﬁnd upon the thlrd 1ssue. o “':r: -

The sult W111 now be dlsmlssed Wlth all costs

Sohcltors for the gplammﬁs : Messrs. Edgelow, Gulab-
ciwmd Wadm g 00. e

Sohcxtox; for the defendant Mr. E F. Nzcholson.
Smt dzsmzssed

-

G. G. N.

‘,'oRiGINAL C‘IVI'L‘.P\.

X

Begfore Mr: Justzce Marten

Sm DORABJI JAMSETJI TATA KT (PLAXNTIFF) v EDWARDF LANCEo
AND o'rmms (DEFENDANTS) »

-f'/ Indum C’ontract Act fIX qf 1872), aectum 30—-Bombay Act III of 1865 :
- section I—Lottery—Sanctwn of Government of Indza—-Eﬁ’ect of sdnction
: '_' to save criminal - prosecution—Sanction cannot override Imperial. Acts or

Acts of Indian. "Legislature definingcivil law-—-Contract to' purchase a )
tickét in o lottery though ‘sanctioned by Government is cozd—]munctwn

b -_cannot be granted in support of a-void contract—Motzon——Ca:ts. AR

0 C J Smt No 630 of 1917
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In Apnl 191‘7 the Western Indra Turf Club orgamsed a War Loan Lottery .
havmg prewously obtamed the sanctron of the Government of Indla for such -
nndertakmg as. a specml casé.” The tickets in the said Jottery from No; 1 SIB 8
~onwards ‘were offered 49 the public, - at Rs. 10 each ".The’ plaintiff bemg.‘; "‘.}1(1)&?5?;;; §
desirous of securmg a partrcular t1cket bearing the- number 15315 purchased . -Tats, KT, -
fthe same through one of the agents’ of the Club, who had- the disposal of such ~ o s R
,ﬂtzcket A receipt for Rs, 10 was passed to the plaintiff in which the numberf_- N «I'? pﬁ::fcl;‘f!i
of the ticket was entered. = As the book containing the trcket had not been =~
sold” to that' number the agent of the Club agreed. actually to hand over.the
ticket itself. when he got to the partlcular number in'the book. Through some. -
mistake the book containing the particular. ticket was sent ‘to Calcutta. where
it was issued and delivered to defendant No. 3..-The plaintiff insisting on
having the ticket purchased by him applied to the Club for its delivery to him.

'The Club thereupon decided. to -withdraw the ticket 15315 altogether, to -
‘return the plaintiff's money paid in respect of that ticket and to issue a new. -
ticket 15315A to the 3rd defendant. ~ The 3rd defendant altered the ‘number
“of the ticket to 15315A - but the plaintiff declined to abide by this arrangement )
The plaintiff .then sued-the Club and 3rd defendant for an injunction and .
-order restraining the 1st defendant, the Secretarg of the Club, and 2nd defend: -
.ant, -a ‘member of the. Club, on behalf of himself and all other members of ..
“the Club from withdrawing ticket ‘No. 15315 from the lottery and from
- paying “the .amount of any prize drawn by that tlcket or any other trcket
) substltuted in place thereof to the 3rd defendant

= : 1917.{;_.""‘

L]

" Held, (1) that the effect of the sanctlon of the Government of Indra bemg '
) ‘mere}y to save any prosecutron under the criminal-law, so far as the civil
aw was concerned the Government had' no power, to overrule the Imperial "
‘Acts ‘or the Acts ‘of the Indlan Legrslature whrch determmed the nghts
,ofpartles,,, ' S LR

. (2) that havmg regard to the ﬁrst portron of section 30 of the Indxan -
) Contract Act which provided * that agreements by way of wager are void "
. the -contract in questxon was an agreement by way of Wager and was

' consequently void ; ’ ’

, (3) that the contract sued on was. also one of the character mentroned in-
- the first portlon of section 1 of Bombay Act- III o£ 1865 and was, therefore, ,
"ol and void ; -

. -

(4) that no m]unctlon could be granted in support of a v01d contract

’

MOTION for 1n]unct10n. -

-In * »Apnl 1917, ~th‘e Western Indla. Turf 101ub'
«_,-ad\_rertisdd to the public a War Lozn Lottery started by
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1917 \' the Club W1th the sanctlon of the Government of Indla
T am " The tickets in the said lottery from No. l onwards were -
i D'ORABJI -voffered to the publicat Rs. 10 each and it was announced

n élgﬁSE%; that several prizes of varying values would be glven

e to the holders of the tickets who drew the same’ ‘under -
EDWARD - the modus operandi adopted by the Club for ascertaln-'

~F. LaANOE, -
- 77" . ingthe winning tickets. - - The whole amount subscribed

“ Was to'be given.away in prizes in shape of Government
- 'War Loan Bonds after deductmg kil per cent thereout
for expenses ' . . L

.

- The tlckets in thé sald lottery were. handed for
sale to various agents, one of whom - was the firm of
‘Messrs. Thomas Cook & Son. The plaintiff, Sir Dorabji-
J amsetp Tata, Kt., being des1rous of acqu1r1ng a parti-

* cular ticket, viz. No 15315, and finding that the said
t1cket had. been handed to Messrs Thomas Cook & Son
oﬁered to buy the same from - the latter ‘who' accepted
" the said offer. - The plaintiff thereupon: paid Rs. 10 to
" Messrs. Thomas Cook & Son who ‘on 18th April. 1917
 passed a receipt .as, follows :—* Received of Sir D.-J..
Tata the sum.of Rs. 10 only for ticket No. 15315.% " The
sald ticket was not then delivered to the pla1nt1ff ag it -

~ was in a ‘book of Whlch the earlier tickets were not then
sold. - Messrs. Thomas Cook & Son, however promlsed
that Immedlately the earlier tickets were all sold,- they

. would deliver the tleket No. 15315 to the plalntlff Some
.time after the pla1nt1ff asked Messrs. Thomas Oook & Son
to deliver the said ticket to the pla1nt1ﬂ when ‘he” was |
.iriformed that the book: conta1n1ng the said t1cket had -
“been through mistake sent to Calcutta and that Messrs
~Thomas Cook § Son had wired to their Calcutta. agents
* not to part with the said ticket but to return the same
“to Bombay.  On further i inquiry Messrs Thomas Cook-
& Son intimated to the plaintiff’ tHat the said ticket had
.been sold and del1vered to the 3rd defendant W H ‘3
Halley of Assam
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On 6th June 1917 the plamtﬂf through h1s attomeys ' :1~917'-"- N

”Qalled upon Messrs. Thomas Cook & Son to hand over’ & -

S G

1ft}1e sald ticket to the plaintiff. In the correspondence - DoraBIT
“that followed Messrs., Thomas Cook § Son expressed’ JAMSETII

TATA, Kn

" their mablhty to hand over the said ticket to. the =« - -

‘plalntlﬁ and repudlatmg all -lizbility on their part - Eowarp

_F,.LANCE. .

~offered ‘to- refund to the pla1nt1fE Rs. 10 Whlch the

‘plamtlﬂ:' dechned to accept

" The plalntlff submltted that the property in the sald

-=‘t1<3ket had passed to him, that Messrs. Thomas -Cook -
& Son were holdmg the ticket on behalf of the plamtlﬁ

“and as his trustees and that the 3rd defendant had not

<N\

-acquired any r1g11t title or interest to'or in the said
- ticket by reason of the: subsequent sale to him by
: Mess1s Thomas Cook & Son’s agents at QGalcutta.”.On .

_;the 14th J une 1917, the, ‘plaintiff through his attorneys

gave notice to the 1st defendant Edwa1d F. Lance as’

: Secretary of the Western India Turf Club ‘War Loan
o Lottery, that in case the said ticket should draw a prize
“-at the lottery the sald Club should not pay. -the amount
*.of stich prize to ‘any. one except the plamtﬂf By their -

\a’rtorneys 1etter dated 21st June -1917, the Club inti- -

" mated to the plaintiff that in order :to. avoid ‘any. dis-
. pute the Club had withdrawn. No. 15315, altogether from -

the lottery, that they were writing to the 3rd defendant

1nform1ng him of the: withdrawal. of the ‘said number 7
. and:that the number:. of. the ticket:had.been .changed

“to 15315A, and that in oonclusmn the Olub offeled to

:returm to the plaintiff - Rs. 10 ‘on \the .ground . that the-
~ ticket No. 15315 having been withdrawn was not" avail-

_able-for sale: The plaintiff declined to receive Rs. 10

from the Club, contending that the Club had 'no ' right
to Wlthdraw the ticket bearing No: 15315 of Wh1ch the

: plamtlff ‘was the rightful owner. _The plaintiff sub-

- mitted that whatever the Club might have done ‘with

“ regard to the ticke_t,pgrcha's_ed«_by ‘him '_i_Lrld.-_fWrorIgfully
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haLi handed over to the 3rd defendant the plamtlif’ rlght
s ‘to have the ticket No. 15315 put in at. the lottery with’
" Dorasn .~ the. other tickets for drawing the prizes could not be
- TJ;;:I‘B:S,EE’I!‘.?" ; affected by. such action to the pre]udlce of the pla1nt1ff
E@?&g;i : The plaintiff said that he had no objection to the Club
F. Laxos.- ~;1ssumg a ticket beanng No. 15315 to the 3rd defendant
o ) ";or any other pelson so long as the ticket No: 15315 - was

.treated by them as a vahd existing t1cket owned by. the
‘.plamtnff

*.The plamtlif prayed () that it might be declared that
-he was the owner of the ticket No. 15315 or of. any
‘tlcket subsmtuted in place theleof "(b) that, the 8rd
;i'defendant mlght be ordered to hard over to the plamtlff
‘ticket No. 15315 or any ticket substituted-in place there-*
“of Wh1ch was: 1n the possession of the 3rd defendant (o)
~that the 1st and 2nd defendants, (the 2nd .defendant “be-:
ing a membe1 of the Club and sued on behalf of h1mself
: and all other-members of the- Club) m1ght be restramed
: by an order and injunction of the Court from Wlthdraw-
-ing ticket No. 15815 from- the lottery, (d) that in the
event of ticket No. 15315 or any ticket substltuted in
place thereof dravvmg a prize at the lottery, the pla1nt1ﬁ'
“mightbe declared to be the owner of the prize and. the
“1st and 2nd defendants might be ordered to pay the .
- amount of such prize to the plaintiff, and (¢) that pend—~ .
ing. the decision of the suit the 1st and. 2nd defendants -
might be restrained by an order-and . 1n]unct10n of the
‘Qourt from pavmg the amount of any prize drawn by
ticket No 15315 or any ticket subst1tuted in place there- ;
jof to the 3rd defendant e, -

“The pla1nt1ff 1mmed1ately after ﬁhng the plamt on
:i29th June 1917 took -out a notice . of motion’ for interim
1n]unct10n in terms of prayers (¢) and (e) of the plaint, -
“The lottery was advertised to be drawn on 2nd July 1917
“at 3-30 p.am. The motion came on for heanng on ZndJ uly
.‘1917 abdut 2 p.m. when 1t Wae a/dgourned for a da) f’or



(VOL. XLIL]  BOMBAY SERIES. 1‘63'11'

- argument on a questlon of Iaw the d1aW1ng of the
. lottery Wlthout ticket No. 15%15 belng in the meanwhlle
: restramed t111 the dec151on of the Court on the motlon

The motlcn Was argued on’ the 3rd of July 1917

Afﬁdawts Were put in'on behalf of the p1a1nt1ff and l

fxéi'}; o

BIR
DOBABJ[

" JAMSEDY

TATA. K’r,"ji_:
L DR
EDWARD. .

“F. LANCE.

; the -1st defendant.- The 3rd " defendant res1d1ng at T

o Assam Was not served when the notlce came on for'«-

: hear1ng TR E ST S

The plalntlﬂ’s afﬁdav:lt Was a fo1 mal afﬁl matlon of the

. varlous remtals in the plamt

The lst defendant in hig aﬁ'idawt st'ated that afterf

B recelvmg the plamtﬂf’s attorneys” lettet of the "14th

June 1917 he actlng under the. advice of the sohcltors of
the Western . India Turf Club had “the disc” bearing
‘No. 15315 withdrawh ‘from the Iottery and destroyed .
-and had another dise bearlng No. 15315A printed and |
substltuted for disc No: 15315 and not1ce of such with- -

dravval had been glven to the 3rd defendant who had

purchased tlcket No. 15315, that the 3rd” defendant was .

‘authorised * to- change the number of . his - tlcket to
“No. 15315A, that it was 1mposs,1ble to have another
ticket bearing No. 15315 ‘printed. before the* advertised

‘time for the ' announcement of the -drawing of" the
“tickets, that effect could not be -given. to’ prayer(c) of
“the plaint-and that he had no objection to the granting .

_:of an m]unctlon restraining him-and ‘defendant No.: 2
j;from paying the amount of any prize that mlght be

drawn by ticket No. 15315 or any other tlcket sub-

'strtuted in its place to defendant No. 3. . . S

‘C. H. Setalvad Stromgman (Advocate-Gene1al) and '\

»Taraporevala, for the plamtlif o ?eﬂ L
Weldon for defendants Nos. 1 and 2,

Setalvad :—The Western Ind1a Turf Club has no power 4

t,o cancel the t1cket No 15315 havmg once represented
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that the tlcket would partlelpate in the drawmg The ;
ownersh1p of the ticket on which: the plaintiff rests hlS;
_case will be decided after. the heaung of the. smt on:.
memts By substltutlng another ticket the plalntlﬁ i
cleally depnved of the chance of drawmg apmze "No-
dlﬁiculty ‘can be pleaded by .the Club in 1est0r1ng the -
' ticket No. 15315 as no person’ W111 be- aﬁected theleby .
Drawmg may be postponed without- ple]udlce to anyi;
tlcket-holder until disc No. 15315 is cast and put in, * 7
“Weldon: ——Whatever the result of this suit may be the

defendants intend to cauy ou,t their undertaklngs in this .
lottel N but. they contend that inasmuch as no smt can’ be

: malntalned in respect, of a lottery, no 1n]unet1on suchas.

s eought by the p‘lalntlff can’ be granted ongmotlon
: The ‘contract 1nvsu1t is void under, section 30 of : ‘the:
Indian Contract Act and under Bombay Act I1I of 1865
The sanction’ granted by the. Govelnment for the lottery .
merelya bars : ‘any prosecution- under . the Penal Code,
seetlon 294A. It cannot affect the 01v11 ughts ‘of. the ¥
parmes Neither the Contract Act nor the Act, of 1865
“have, been repealed expressly or 1mp11ed1y by the :
S‘metmn - The_ plalntﬁf neve1 had possessmn of the
ticket in questmn Under section 21 of the Spe(nﬁc :
“Relief Act the plaintiff would not be entltled to. an .in- -
junction, even if the suit were mamtamable ‘His. remedy .
“would, be damages seer O’haplm v. Hzcks“’ The chance
of dlanIlﬂ' a prize may be detelmlned by applymg the .
law of-averages. -As a mattel of fact the, plaintiff; had’ X
snffered no. damfxge _The ticket No, 15315-not belng '5
_in the "possession of’ the defendants they cannot be 2
dnected by 1n3unct10n to de11ve1 it to the plalntlff

Setalvad in ieply —Bombay Aet TII of 1865 1s ultra )
mres of the local Legislature. 1naemueh as it purpmts to ‘
take awwy the ]ullsdlctlon of a H] gh Céult

W [1911] 2 K. B 786
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[MARTEN, J. —-Is it your contentwn that this Act is
' ultm vires in whole or in part ?] - S e

~In so far as’ it prevents the bmnglng of- sults on a |

| ‘Wagerlng contract in the . High Court, 1t is wltra wvires.
Section 30 of the Indian Contract Act affects suits

-for the recovery of money won on wager. The p1a1nt1ff’ | »‘

suit as framed at present is not for money but for a
declaratmn that he is the owner of the ticket No. 15315.

Section 30 of the Indian Contract Act ought to be read"

flas a Whole and not in parts

[MARTEN J. ——Gan the plaintiff succeed if the Court

~holds that section 30 of the Indian Contract Act renders
call agreements by way of wager void, and the remam-
*1ng portion is read separately and not as one whole ?]

5. On stich a construction the plaintiff may fail. But
the section does not forbid an action to recover. the
tlcket beca.use it-has something to do with a transaction:
' Whlch is'a wager: see Pollock’s Commentaries on the

“Indian Contract Act for distinction between that Act
and Bombay Act ITT of 1865. The Bombay Act goesmuch .

further than the Indian Contract Act with reference to

‘whlch alone the rlghts of parties should be decided. . |
Section 30 of the Indian Contract Act leaves untouched

the plamtlff’s claim in respect of the tlcket

MARTEN J. —Th1s is a Notice of motmn for an injunc- -

tion and order in terms of prayers (¢) and (e) of the plaint.

_Thoée prayers'are : (¢) that the first and second defend--
ants (who represent the Western India Turf Club) may ‘

be restrained by an order and injunction of this Court
from withdrawing ticket No. 15315 from the lottery and
(¢) that pending the decision of this'suit.the first and
gecond defendants may be restrained by an order and

1n]unct10n of this Court from paying the amount of any .

prize drawn by the ticket No. 15315 or any tlcket
subst1tuted in place thereof to the third defendant
ILBIZ—S -

1

1917,

:‘ . 'N.‘v

Sk e

TATA Er.:
. -

EDWARD

. LaNCE.

" Dorapyg _
JAMSETJI :

’v(

AR
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1017, Put shortly, the facts ‘are - these The plamtrﬁ g
T purchased through the admitted agents ‘of the defend- ,
' 'Dorapsr ... ant Olub a tlcket bearmg the number’ 15315.. Those -
'i‘IﬁfEIT{J; agents were' Messrs Thomas Cook & Son. of Bombay
. g+ They had the disposal of this ticket and they gave a.
FE’}J“;‘;’(‘;’: . receipt to the plaintiff for the Rs. 10 paid in respect of .
that particular. ticket bearlng that pa1t1cular number )
+ But-it appears that at that moment the book contalmng )
~the ticket had not been sold down to-that number and. .
80 Messrs. Thomas Cook & Son agreed actually to hand. "~
-over the ticket  itself when they got-to the part1cu1ar
number in the book Messrs Thomas . Cook & Son are,i
"ot hefore me but they seem - by ‘Some" m1stake to have'
gerib the ticket: in questlon to another part of- Indla{)
where it - -was - eventually " issued and” dehvered byﬁ

another branch ‘of th”errs to the th1rd defendant

, Oorrespon’dence took place betvveen the pla1nt1ff and’
- Messrs. Thoras Cqok ' & .Son, and it: appears from - that‘ﬁ
corlespondence or from other parts of the ev1dence that
some offer. was made by or on behalf of the the plalntlﬂf )
to the.third defendant for this tlcket There was a't
-counter-offer made” by the third defendant which was -
refused "80 there would appear to be some value attach-"
-ed to this particular ticket by the plamtlff ‘and ‘the
' third defendant over. and . above its‘face . value. Thenv
- the plaintiff bemg unable to obtain’ the ticket he
thought he had bought apphed to the Turf Club, and[
the decision the Turf Club came to was this.- They
. decided’ to withdraw this ticket 15315 altogether, to
. return the’ plalntlff’s money paid in respect of that-
tlcket and to issue -a new ticket 15315A-to the third

defendant They . wrote - to~ the thlrd defendant at'the
“same time askmg for his approval whlch T understand

‘wis subsequently given- and tell1ng him that if tlcket
" No. 15315A. was" successful in ‘the lottery, the-amount:;
‘thereof would be paid to the third defendant There-_
upon the plamt1ﬁ brought this action;
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oI should say bhat the 1etter of the Club announcmg 117

What it-had done was written on the 21st June and that-* ==~ =~
“this’ ‘action~was not brought till. ‘the 29th. “But the Doilfmrff
explanatlon of that. delay, - which m1ght possnbly have %:;’:“’TK’;
‘been serious, is this, that the plalnmﬁ ‘was-in Kashmlr Tl
at the time, and that accounts for the delay of a week:~ - EI:]DIW::?&.?
1n taking. action.- Formal emdence as to thls is to be

put in by the plajntiff. -

r U As regards the act1on 1tse1f one can understand the
plalntlff feeling that the Club had acted arbitrarily in
_deciding the dispute substantlally in favour-of one of
~the partles without giving either of-them-an oppor-
‘tunity of ‘being heard and also in doing an act which.
the lottery conditions did not empower them to do,
viz., "to cancel a particular ticket, and that consequently
he had been rather harshly treated in the matter. |
Apart from’ this factor, I find it strange ‘that - parties
should attach so much wvalue to a partlcular tlcket 80 as-
to come here ‘with a law suit of thig nature.

* ~But the pomt Whmh I have to deal with is really in
}the nature’ of a preliminary objection to .the whole
-action, on the. ground stated shortly, that the contract -
.on which the plaintiff professes to sue is in the nature -
ofa gaming and wagering - contract, and therefore, no-
.action will lie on it in this Court. * It is really unneces-
‘sary. for me to refer to any Act or authorities for the
-proposition that apart from some special sanction glven
by the Government or the Legislature recently, no such

action would lie. The Courts of this country do not

exist for the purpose of helpmg gaming and wagering
.;transactlons and they resolutely set their faces ‘against-
.any attempts of that sort.. But-in the present case the
.lottery prospectus issued by the Turf Club is headed
““ Sanctioned by the Government of India” and it was

not “until this morning ‘that I saw what this sanction

,really consists of.. Nobody /suggeste there is any further
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S ‘_ sanctlon than What is contamed in this document now:
?;m “before me, viz., a letter written by the Secretary of the |
- Dorasr Bombay Grovernment Judicial Department; No. 1943
,iljf:lﬂg;j dated :the 26th “March 1917 and addressed to - the‘

R Chalrman Bombay Citizens’ -Executive Commlttee,

E?DE’;‘N‘;D “+Indian War Loan. It is to the following effect :— . " 1

e e

. With reference to your letter, dated the -15th March 1917, T am directed to
mform you that the Government of India have approved of the orgamzatlon by
the Western Indis Turf Club oi the proposed War Loan Bond sweepsta.'ke :
. With the approval of the Govemment of India, Iam acoordmgly to convey the
sanctlon of the Government of Bombay to this lottery asa specml case.” 1. ,’«'

Th1s letter is ‘not in ‘the defendants” ev1dence and»
I ‘have. accordmgly directed it to be exh1b1ted to a
further affidavit. “Now this letter, it is qulte clear,
vvould stop the lottery bemg a criminal offence tnder.
“ thé Indian Penal Code.” A’ lottery, unless authorized.
by Government, renders parties liable to certain pumsh-
‘ment by the criminal law. - That letter is an authorlty
by Government and it. would clear] y at any rate have i
this effect thag no. prosecution under the criminal law -
+would lie." But the question of the civil Jaw is some-T
- thing entlrely different. There oné has to see what'is
prolublted or made void by -the . civil law, and unlessi
- you-have some qualifying words of the- 11ke nature as
- those found in- the Indian Penal Code, viz,, “notz_
" authorized by Government ?, the Government has no.
" power to overrule ‘the Imperlal Acts or the Acts of thef
“Indian Legislature’ by "correspondence., Indeed ‘it is
~not attempted to argue -in -this case that they have any -
‘such power: 8o really therefore “one has toconsider
whether this action'is.covered either by section 30 of the
Indian. Gontract Act or by section 1 of the Bombay Act"
III of 1865. *

"As regards section 30 of the Indian Contract Act, that.
prov1des that “agreements' by way of Wager are void”.
and. it goes on to provide that “no suit’ ‘shall be brought
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for recovermg anythmg alleged t0 be won on any

'__'wager are v01d ?Jand I ha.ve no hesitation in saying -

-

/that the. contract entered into in this case was an agree-'
;_ment by ‘way of wager, and that consequently it is v01d o

In tha,t view . it ig really 1mmater1al to- cons1der
fjwhetlier ‘this present suit also falls within the latteri
. part of the section, viz., “no suit shall be brought for -
recovering anything alleged to be won- on any. wager.”
-~ Tt is, however, said this is not a suit brought for re-

- covering anything alleged to be won, because it is only
-,to recover something in the contingent event of the
~draw resulting in the plaintiff’s favour. Now, I have got
' to remember the foundation of tifis suit. It is not, in

me opinion, the practice to grant specific performance
-of a contract for merely a piece of paper. -In substance
~ the object: of this action is to recover the prize, if any,
~ which this particular number, if inserted,in the lottery, '

_ shadl win, and even if the suit at the present moment
“does not come precisely within the latter portion of

_gSection 30, it undoubtedly falls within the spirit of it .
- and T should not grant spec1ﬁc performance in a suit of |

that nature. R .

t

Then as regards the Bombay Act I1I of 1865 it is sald )

* boldly by Mr. Setalvad that this Act was ultra vires of

the Bombay Leg1slature and is not binding on parties -
- go far as it purports to affect the High Court. But he-
~ admits very frankly that the ‘wlira vires portion of the

~argument applies only to what is stated in section 1
- %with respect to not allowing certain suits in any Court

‘of Justice ‘for recovering any. sum -of money paid or’
“‘payable inrespect of a wagering contract. “But if sec-
" tion 1 is split up into two portions in a similar way to

that in'which I have split up section 30 of the Indian

91T

.

‘Dorassy. .

re - LT

:';»’Wager,” &c. In -my view ‘these. two portmns of ‘the >
. section are 1ndependent In other Words, [Tam. ent1tled,
.to take the first part alone, viz,, ‘agreements by’ way of

SR,

© JamMsETa1”
TATA, KT. j’

lEDWAnD
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. 1917 -"Contract Act, then this particular contract :would fall |

T em ..within the first portlon of section 1 of the Bombay. Act
P S

" DorABIL . - and the ultra’ vwes argument would not aifect it.-
:fjﬁf:mg Now I do not propose to dec1de, partlcularly on a
Em:’ARD »7 Motlon whether.this Act “is or is not«ultm vires of the >
“F. Laxos. - local Leg1slature ‘as’ regards the.. latter portmn of sec-;
~ -tion1.- -1 have heard no argument on that point and so.
I will say nothmg further about it., “But L am- qulte
.satisfied that the fair Way of readmg section 1 is to say,
~that- all -contragts- of a -certain - character therein men-.
-tioned are null and void. I have equally no, doubt that~
~the contraet sued. on:in the present case 1s one of. the

character mentloned 1n the first portlon of sectlon 1/»

" Now, What is the result of that’ ? Tt is th1s that I ﬁnd
and hold that under two Acts, one, the Indian Oontract
“Act,"and- the other, ‘the Bombay Act III of 1865, “the.
fagreement in this case is a void - agreement Under
* these c1rcumstanges, I think it follows that I cannot

'grant an’”injunction, which, if granted depends ‘on.the
- validity of the contract. Obv10us1y I cannot grant an-
1n]unct10n in support of ‘a v01d ;contract. - That' be1ng
g0, thls motion must be d1sm1ssed and’ “the - mtemm
'm]unctlon granted yesterday must be dlssolved ’

i~'§

‘ " As regards the costs, T have to bear in mlnd that th1s .
3 techmcal point was not mentioned in the ev1dence and -
- was not raised till the last minute and I think the
pla1nt1ﬁ' has some ground for thinking ; that he has been

“treated rather harshly by either the Club or its agents :
o ‘Under these: clrcumstances, I thlnk the falr order W111
':.3 be to dismiss the motion W1thout costs, R :
, & C'Sohcltors for the plamtlﬁ Messrs Wadm, Gandhy .
g Coi -

Sohcltors for the defendants Messrs Crazgw, Blunt
& O'aroe

4

e.e N.,
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