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L1918 ‘]udgment he has ]ust dehvered to Lhat expressed by
: KﬁﬁA ':-5 ~Mr. Justice Brandt.in- Queen-Empress v. Ahmed®, The.
RUKHAD disputed agreement Exhibit-18/1 is a curious one, for it -
“Inre. - purports to treat the cattle in question as a security for.
‘the return of the wife of accused No. 1 or alternatively -
as damages Aor her non-return.  If this agreernent ‘be -
Aestabhshed the wrlghts of:the partles under it can best
-be determined in a civil Court. ' The complamant can:
therefore now do What he could have done in the firgt
‘;mstance viz., have his" ‘rights ascertained 'in a civil:
- Court instead’ of attempting to steal a march upon his.
opponents . by 1nst1tutmg criminal proceedmgs agamst
them for theft of the cattle the subject of the agreement
Exbibit 18/1, charges ‘which the trial Maglstrate has -
« held to be unfounded

. accoxdmgly agree Wlth the. order proposed by my
learned brother.

Order seZ aszde
“R.R.

@ (1886) 9 Mad. 448.

'ORIGINAL CIVIL.

quore Mr, Justzce Beaman

f, 1917, " MAHOMEDALI ADAMJI PEDRBHOY 'AND OTHERS (PLAINTIFFS) v, THE .
Harch 30 ': SECRETARY or STATE FOR INDIA 1x COUNCIL (DEFENDANTS)"

Land held under Sanad from Government~Resumptzon of land-~Valuation.
f ~ fof land to be- determmed by a committee appointed by Govermnent——(}omiruc- .
. tzon of the word * committee’ '~ Yaluation fized by the magority. bmdmg on.
Pames to the Sana,d——Dzstmctwn between arbitrators and valuers. s i

Land was held by the plamtlﬁs under ? Sanad from Govemment Wthh
pxovxded " the &ud ground to be at any time resumable by Govemment for :

®0. C J. Su1t No, 935 of 1915.
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pubhc purposes six months notme bemg prevmusly glven and a Just valuatmn Co17.

_ of all buildings.or improvements thereon being paid- the -owner,  the. AMOUNt e

of wlncha Committee appointed by Government is in such 'a case to deter- MAHOMEDAL!"

. mine”. The land being resumed with due notice glven under the above clause e ADAM” i

“.the Government appointed a committee of three persons t6 value the compensa-. & SECBE’I‘ ARY

tlon to be paid to the plaintiffs. Two members- of the- committes ‘valued ,the - OF STATR

~land at Rs. 90,383, the third valuing it at Rs. 1,79,774. The Government - ‘f ;;Ii

- .accepted the report of the ma.]orlty ‘a8 the determmatxon by the comnuttee Y
‘inder the terms of the Sanad and took possession of the land after payment

-"of Rs. 90,383 to the plaintiffs, The plaintiffs filed the present suit to recover
compensatlon at the higher valuation, or any sum in ‘excess ‘of : Rs 90 385

whlch the Court might think just and proper. .- ey

-, Held, dismissing the suit (1) that it was the understandmg and within the ~
" contemplation of all the parties to the Sanad that the determination’ of the )
-just value of the land to bemade by a committee appointed by Government
ﬁhould be accepted if that determination represented the concurrent opinion |
of a ma30r1ty of the ~cowmittee ; (2) that the valuation agreed upon by the
majority of the committee appointed by Goverpment -was “the valuatlon ex-
pressed to be determined and 50 made bmdlng upon the parties to the resump-

v A

tlon term in the Sanad. S 4 ¢ Coe

" 8ir Adamji Peerbhoy, a Borah Mahomedan of Bom— -
bay, died on the 11th day of August 1913, 1eav1ng a will,
. dated the 4th day of August 1913.. The plaintiffs, the ,
sons of the deceased, were the executors of the said w111

* The testator was possessed of two pleces of land, sltuate
k,at Mount Pleasant Road and/Mount Napean Road, Bom- -
- bay, bearing New Survey Nos. 7173, 7174. - A portion of -
" each of the said plots of land was held under Sanads
‘from the Government of - ‘Bombay, dated, respectlvely, )
“the 6th of May 1842 and 10th of June 1845. The resump-
tlon clause in the said Sanads prov1ded as follows :—

" ...............the said ground to be at any time - resumable by Government
for public purposes six months’ notice being” prewously given and a just valua:
tion of all buildings or improvements thereon being paid the owner the amount of
‘which a committee appointed by Government is in such-a case to determine ”.

- On 26th April 1910, the Collector‘ of Bombay serued
on 8ir Adamji Peerbhoy a notice to the effect that the
+Banadi land was required for a public purpose and -

P vt PR ]



?670- INDIAN LAW REPORTS [VOL XLII

. ‘1917*' : requlrlng h1m to dellver possessmn thereof on lst
. November 1910." Sir Adamji Peerbhoy did not- give
MAHOMEDALI ,,,,,
o Apayr- - . Up possessmn of the land in pursuance of the said notice,
s EOI:,ETAM “nor did he* admrt the clarm of the Government of”
O STATE Bombay

"FOR©
":,INDIA- o The Government of Bombay thereafter opened nego-

tlatlons with Sir'Adamji with a view to come. to some’
_agreement for the acquisition of the said land.  Certain_
~correspondence then took place and on the 7th of-June
<1911, the Collector of Bombay wrote to Sir Adamji”
}Peerbhoy stating that the Government of Bombay had .
»'sanctloned(l) the resumptmn of the Sanadl portion of plot
_No. 7174 according to the terms of the Sanad and (2) the
grant of alease of the Sanadi portion of plot No. 7173~
fora term of 999 years at a rental of 1/2% on the Value of-
‘the land such value being calculated .at Rs. 15 per.
.-’square yard By his letter, dated ‘the 9th’ of June .

1911, addressed to the Collectot of Bombay, Sip Adam‘_u
:Peerbhoy conﬁrmed the arrangement set forth in-the:
‘ ‘sald letter. -

A comm1ttee was thereafter appomted to proceed
‘Wlth the determmatmn of the amount of compensatmn
:to be awarded to Sir Adamp Peerbhoy in respect of the

_Sanadi land, plot No. 7174, The said committee cons1sted
fof the Collector of Bombay, the Executlve Engmeer and
‘Mr Gregson, the last-named being a nomlnee of ‘Sir.
"Adamp Peerbhoy * 8ir Adamp died on 11th of August
i191% before: the committee mude its final report and the :
trplamtlﬁs a8 the’ .executors, of “his will, subsequently

appointed. Mr N. D. Kanga as their nommee on: ‘the .
,commlttee in place of Mr. Gregson

On the. 17 th of August 1913, the commlttee made 1ts
.report. It appeared from the said report and the minute
of d1ssent referred to therein that the three members
’ of the comm1ttee d]d not agree, that Whrle the 0011ector
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‘of Bomhay and” the Exeeutlve Engmeer valued the 1917

1mpr0vemen‘n to the Sanadi portion of plot -No. 717 4 at. MAHOMEDAL -
-Rs. 90,383, Mr. Kanga Valued the same at Rs 1,79,774. Anum *
'On the 1st of February 1915 the Oollector of Bombay

o8
‘paid Rs. 90;383-5- 11 to the plaintﬂfs and the ‘Govern- "+ oic}éiiﬁy
‘ment took possession of the Sanadi land on the 22nd" of ) £§g§‘;i§ 0
May 1915

- The: pla1nt1ﬁs thereupon, after giving notice as requir- .
ed by section 80 of the Civil Procedure Code, filed the
rpresent suit praying that the defendants might be. or der-
ed to pay to them as executors of the will of Sir. Adam_]l
Peerbhoy Rs. 89, 391 being the d1ﬁerence between the
two_valuations, or such other sum-as to the Honourable
Courb might seem just, in excess of the amount already
pa1d to them for the impr ovements on the Sanadi port1on
.of plot.bearing New Survey No 7174. Themain conten-»
tion of the plaintifls was that notw1thstand1ng the use -
of the word “ cominittee ” the resumptlon clause read
as a Whole prov1ded for an ordinary. subm1ss1on to arbi-
tratlon and~ that as the report of the comm1ttee was |
not unanimous the Court had power to decree a sum' of
Rs. 89,391 in excess of that already paid, or such other
sum as the equltles of the case demanded T

- The defendants eontended mter alm, that the Word
“ committee’ necessarlly connoted a majority, that the
‘detérmination by the majority.of the committee was a
determination by the committee within the meaning of
the Sanad and that the valuatlon was ]ust” imthm the
terms of the Sanad. T - -

. The suit was by consent of parties set dovvn for tnal of s
the followmg prellmmary issuesof law :—= - ‘

-1, Whether the Collector of Bombay, the Executive Engmeer and Mr. Kanga
were Arbltrators as alleged in para 8 of the plaint or a commlttee of valuers ?

: 2 Whether if. they were 4 -committes of valuers the valuation . of
Rs. 90,383 made by two members of the committee. was not the valuatlon
determined by the commxttee within the meamng of the Sanad ? ‘
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&

3 Whether even 1f the valuatlon of Rs 90, %83 be not a valuahon deter-‘

‘mmed within the meaning of the Sanad this Honourab}e Court has any Jurlsdlc-;
-lion to determine what amount should be paid to the plammfs for the 1mprow ex
“ments on the Sanadl land compnsed in plot No. 71 74 ? -

M ulla W1th Jmnah and Desaz for plamtlifs

Kanga Wlth Stmngman (Advocate-General), “for.

BEAMAN J —-The prehmmary point, 1 am asked tozgﬁ

determme ,is in effect this: Whether the dec1s1on of a”

valuatlon commlttee appointed by Government under,-

the resumptmn term of the plaintiffs’ Sanad must be an
’ unammous demsmn of ‘the committee or may be -a-
. magomty declslon ? The resumptnon term prowdes that

a just valuation shall be paid and that such a ‘valuation -

s to be. determlnegl by a committee appomted by
»"Government The defendant’s contention in the brlef-"'
"~ est form i is that in all such connections the word “com-/
- mittee” necessanly connotes a ma]omty No case can

be' given, it was argued, of any committee appomted to-
settle any matter as yet uncertain where by implication-

* it 'was not intended that a ma]orlty decision should : be:

'the decision of the committee. On the other hand. the
plaintiffs contend that notwithstanding the use .of - the

“word “committee” this part of the resumptlon ‘clause .
- read as a whole provides for an ordinary submission to ~
i arbltratmn

L The pomt on a first view would seem to be ‘of the

“simplest. Such difficulties as it may give rise to have

been occasioned by the decisions of the English Courts

- that-in all cases of submission to arbitrators the result-
“ant award must be an unanimous award of the arbitrat-
- ors hamed. And it is very difficult t0 - dlSCOVGI‘ in
-,prmmple or reason any ground upon- Whlch a vahd~

: ;dlstmctlon could be drawn. between the case of three

arbltrators appomted by partles toa dlspute and three )
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f;‘valuers In the cases of Tn re- Carus-Wilson ‘and. .
;_'Greenem and In reDawdy(” the pomt of primary 1mport—.’
‘ance. was. whether the valuatlon of valuers was an -
“award within the meaning of the Common Law Proce- .

'

.dure Act and as such could be 1mpeached in the Courts. "

~ But in the judgments, the learned Judges took particu-
lar pains’ ‘to distinguish between the object with: which

arbltrators and valuers are appointed, respectively ; and

upon that ground’ they proceeded further to mark off the -

" different limits within which the activities. of arbitrat-

ors and valuers respectively are intended to bé confined

~and -the resultant powers of supermtendence Whlch

.Courts may have over them.. A very little reflection

~upon these distinctions, which have afterwards ‘been
~embodied in all anthoritative text-book writings, will
“show that even if they are valid as far as they go they do
- not touch the principle of unanifni‘ty which is here in

-controversy. But the defendant’s -argument has been .

_ made to'depend primarily upon the committee appointed
1under the resumption term being a committee of valuers

_.and not of arbitrators. It is tiue that as the argument de-

veloped and it began to be percelved that this contentmn

~ would not go the length of giving valid distinctions for _

. -the purposes of unanimity between. the two classes of
-'cases under' examination, mnch greater stress was laid
'_fupon what was alleged to be.the connotation of the
" word “committee.”  In the case. of United ngdom

. Mutual Steamship Assumnce Association v. Houston.

& Co.,® Mathew J. ruled very emphatically that where
it was a true case of arbitration and there ‘had been a

: submlsslon to more than one arbitrator, unless all the

' arbxtrators concurred in the award there could be no
. arbitration award at all NOW, if that be -true of an
‘ arbxtratmn commltted to two or more arbltratoxs Wlthout

(1) (1885) 18Q.B.D.7. (2) (1885) 15Q B. D, 426,
)} [1395] 1 Q.B.567.". o

e
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o any specml prov1s1on in- the -case of th1s agreement
. Mm(}m’mﬁ as I began-by saymg it is extremely difficult to find any.
~Apayir. /- grQung in reason or pr1n01p1e Why the-same rule should
B "sédnz%\,my -~ not govern a: valuatlon pure and simple;" commltted to
“ orS§rate two or-more valuers. In either-case, if we “start” by
L JOR . _usmg the word “committee” in’ the sense tha’o partles

*» . - INp1a,
o ~to an: arb1tr§t10n commit the matters in-, dlﬁerence

: between them to the decision of an arbitrator or body of
’ arbltrators there Would be little difficulty in denomi~
B natmg that body 1n aecordance with strict- 1ega1 usage
- as’ ‘a-tommittee of the matters i in dispute at the hands
_ of the parties at Vanance Yet so naming. collectwely
the 1nd1v1dua1 arb1trators nominated could hatdly be
" said to take the case out of the authority of the current-
of- Enghsh decisions’ upon the point, I should have.
) ‘thought that in every case of the kind, whether- the
persons concerned “were arbitrators in the strict’ sense’
- or mere valuers; assuming the parties relylng upon ‘bhelr
de01s1on had committed the mattex;s in difference ‘or to-
“be in dlﬁ"erence between them to their ]udgment and
“the members were capable of yielding a majority de01-
- sion, “as -a matter.of common sense it would have been
“presumed. that the parties intended to accept _any such i
décision of the ma]orlty It is-easy to put cases where -
‘there may bie such a submission toarbitr ation or appomt— -
: ment of valuers and no majority decision has been.i come -
- As in the’case before me the. pla1nt1ffs asked Whatr
Would have been the result if. each of the three members
“of the commlttee valued.the property in- dlspute dlffer-
“ently. Such considerations do not, in my opinion, give.
‘rise to any real difficulty. The answer is plam In all’
- cases of that kind, there is-no majority decision of" the
committes, or -to-take ‘the othel supposition, the body
“of -arbitrators. ‘T am, however, wholly unablé’ to ‘dis-"
. cover, as I, said, any reason which commends itself. to
‘me -for applymg one rule 1n the case of arb1trat19n and

“y
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- much whether the defendant’s. main contentlon here,

iz, ,that a commlttee connotes a, ma;orlty ofa comnuttee =

;;WOlﬂd be sufﬁment -But I do emphatically think ‘that

“all common sense would point to the adoption of the;

constructlon I am asked to put upon this resumption .
term by the defendant. " I should not have had . the

1 least, he51tat10n in dolng S0 but for the , embarrass-
.ment ‘caused by the view -taken in Eng]and of analo-’

gous cases of arbitration. =~ There™ can, I think, be

-little: doubt, however, but that - the English Courts

“were- quite satlsﬁed Wlth the d1st1nct10ns they drew
so emphatically between the. cases of arb1trators propert

A\and ‘mere’ valuers, and .would have employed them
':had it been mnecessary to do so to put such a ‘deci-

sion as that which I am called upen to give here upon

a dlfferent ground from such a declsmn as that in the ‘
case of United ngdom Mutual Sieamslzzp Assurance .
Association v. Houston & Co. ®, My own feehng is that

. while no such distinction upon an exhaustive analysm ,

“would. be found to -be valid, the real answer is that in

~every case of the kind in the'abs’ence of special provision,

parties confiding their differenc_es to the-judgment of -

a body ‘made up of an uneven number of indivi- -

.duals ought to.be understood as implying that they
would accept the decision .of the majority of them.
‘ There was certainly nothing in' the actual wording of

‘ the resumptlon term in tlie Sanad before me repugnant ‘

“to such a cnnstruction, nor, have I the least doubt that
When that Sanad was drafted it was the understandmg
and w1th1n the contemphtlon ‘of all the parties to it
that the determination of the just value of the land to
be made- by a committee appomted by Government
should be’ accepted if that determination represented
the concurrent op1n1on of a’ m‘t]omty of such commlttee

: oy [1896] 1Q,B. 561."
LR13—3

: another in the case of & commlttee of valuers I doubt e :19'1,,75“‘;
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In that v1eW, I ﬁnd upon the prellmmary pomt ralsedf
by the defendant that the valuation agreed upon by the._
ma]orlty of the committee appointed kw Government is:
* the valuation expressed to be determined- and 50 made
b1nd1ng upon both Jthe parties to the resumptlon term’
m the Sanad

Upon the. ﬁrst prehmmary issue, which' is ‘really’
merely mtroductory, I hold as a matter of form rather,
“than substance that the' three persons named therein-
Were ‘hot. arbitrators but constituted a commxttee of
valuers contemplated in the resumption clause of bhe‘
Sanad.” On the second I have already found: - It is
unnecessary to ﬁnd upon the thlrd 1ssue. o “':r: -

The sult W111 now be dlsmlssed Wlth all costs

Sohcltors for the gplammﬁs : Messrs. Edgelow, Gulab-
ciwmd Wadm g 00. e

Sohcxtox; for the defendant Mr. E F. Nzcholson.
Smt dzsmzssed

-

G. G. N.

‘,'oRiGINAL C‘IVI'L‘.P\.

X

Begfore Mr: Justzce Marten

Sm DORABJI JAMSETJI TATA KT (PLAXNTIFF) v EDWARDF LANCEo
AND o'rmms (DEFENDANTS) »

-f'/ Indum C’ontract Act fIX qf 1872), aectum 30—-Bombay Act III of 1865 :
- section I—Lottery—Sanctwn of Government of Indza—-Eﬁ’ect of sdnction
: '_' to save criminal - prosecution—Sanction cannot override Imperial. Acts or

Acts of Indian. "Legislature definingcivil law-—-Contract to' purchase a )
tickét in o lottery though ‘sanctioned by Government is cozd—]munctwn

b -_cannot be granted in support of a-void contract—Motzon——Ca:ts. AR

0 C J Smt No 630 of 1917
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