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Bajarc Mr. Justu:a Mertan, -

»

PURSHOTTAMDAS HARKISONDAS (PLA:\NTIFF) ¥ THE "CENTRAL
INDIA SPINNING “WEAVING AND MANUFACTURING COMPANY
LIMITED (DEFENDANTS)" -

OOmpang/—-Fexed pre;ference ami ordmary sharelzolders——Prqference share-
" holders liable to pay income-tax on their dividends: unless otherwise promdgd
- =—=The Income-Tax Act (II of 1886), sectzons.g 11, 12 49, Schedule I,

Part IT—The Income-Tax Amendment ~Act (V. _of 1916)——T/w Enghsh

- Income-Taz, Act of 1842, sectzom 40, 54 100 .

As between fixed preference -and ordmary shareholders ina ]omt stock
company the former are not entitled to have their preference dl\vldends paid -

. free of income-tax in & case where there are no express words to that eifect in -~

 the contract regulatmg the rights of partms R -;.»r

" Under the Indian Acts as'well as the English Acts the income- tax is in effect
pmd on behalf of the shareholder by the company. Ina narrow ‘technical -
. sensé it may be said that the company being 4 separate legal entity the net
profits belong to the company and not to the shareholders, at any rate until -
a dividend. has been aotuelly declared. But in effect these net profits do belong

~ to the ‘shareholders, If therefore any sum _has to .be paid out of those net :

« profits to the Crown for. tax, in effect it is the ‘shareholders' who have to pay.
The iprovisions of the Income-Tax ‘Act” as'to assessment on and payment by ",
the company. are in effect mere machmery for the co]]ectmn of the tax, and -

s 1917‘1‘

)

the ‘matter is made much clearer if onesweeps away this IIla.(,hmel y.and regards g

. the matter as between the Crown and the subject.
 Attorney- Genoral . Aahton Gas C’ompany‘” referred to.

THE plaznﬁztf, Purshottamdas Harklsondas was the
~registered shareholder of six preference shares in the

.Central India Spmnmg, Weavmg and Mmufactunng -

A

Oompany, lerted . -

" The gaid’ company was mcorporated in 1874 with an
original capital of fifteen lacs" only divided into 3,000
ordmary shares of Rs. 500 each ‘The capltal of the
°o C.J. 'Suit No. 930 of 1916.

o - [1904] 2 Ch. 621,
- ILR 11— R
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g altered

Among the. Articles of Assoelatlon of the Company‘

tfthe followmg were materlal —

e 3. -The capltal of the company now consists. of Rs. 96,87,500 subject to E

N ’company was 1ncreased from time to tlme, and at the_‘
_beginning of. 1912 consisted of Rs. 46,87,500, part ‘of
- which consistéd of shares of Rs. 500 each and part. of
- shares of Rs. 250 each. Bya special Resolumon passed
.. at meetmgs held. on the 5th’ of September and 3rd.of -
" October 1912, the capital was increased to Rs. 96,87,500

by the issue of 10,000 five per cent. cumulative’prefei'-_?
. ence shares of the value of Rs. 500 each. The Resolu‘-zr
.+ “tion defined. the rights of the preference shareholders s
-and  the. Artleles of Assomamon Were aecordmgly B

‘be mcreased i accordance with the regulatlons of the company and:the legis-.

PN

5 fereno “shiares of Rs. 000 each 3,000 shares of Rs. 500 each and 12, 750shares ‘
of Bs. 250 each, L

;ther right to partwlpate in ploﬁts or any surplus assets. TR

latlve provisions for the time bemg in force in this behalf

- BA.. The said capital is divided into 10,000 five per ‘cent. cumilative pre- .

-4 3B. The sald prefelence shares sha]l conifer on the holders thereof the ngh’c i

. out of the net profits of the company which it shall be determined to- dlstnbutej
oin dividends, to a fised cumulative preferential dividend . at the rate’of ﬁve'.—
per cent. per annuin on the capital amount for the time bem paid-up thereon 7
! -respectively to be:calculated from - the date of -allotment of the said shares ‘
g _and to be payable half-yearly, and also the right in & winding up of the -~
‘ company to payment,of the capital amount and all arrears of inferest, whether )
- declared or - undeclared, up to the commencement of such winding" up - in’

-

priority to the existing shares of the company, but shall not confer any fur- ‘

4‘*‘

4116, Pr eviously to the Directors’ recommendmg any dlwdend or bonus they

+ may set aside out of ‘the profits of the company such sums as they think

" 'proper to the credit of a Reserve Fund, a Depreciation and Renewal Fund,-and

.- an Insurance Fund, respectively, and may invest-the amounts standmg to the

. credit of the said respeotlve funds' for the time being in securities guaranteed

jby ‘Government or of the Bombay Munwlpahty, Bombay Port Trust or Boribay:

‘ImprO\ ement Trust as they shall thlnk fit. - Irrespective of the Insurance Fund -
. above referred to, the Directors may  at the1r dlscre‘mon insure the mill’ and

propex ty of the company. with ~local and foreign Insurance Compames to such

xten‘& as they may deem exped1ent e
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 Sinée the issue of the. preference shares the company

fdeclared six half—yedrly d1v1dends and in.. each case .
paid those. dividends less . income-tax. The last - “of:’
“these dividends, namely, that-due in- May 1916 bécame -
_due‘after the passing of the "Act of 1916. . CAlL the other" -

e

five dividends became due’ prior to the Acb “Which, came’ -
into force on. the lst of Ap111 1916, The plalnm‘f com-’ -
"SPINNING G
. Wmvma :

plained that he had been” “underpaid -in respect of the’"

d1v1dends to the extent of Rs 11-4- 9

The plamtlff therefore filed the present sult on_

: behalf of himself and all other prefe 1ence shareholders '
~to have it declared that the - plefelence shaleholdels
- were entitled out of the net ‘profits of the company to a..
- payment of a fixed cumulative - pr eferential d1v1dend at -
the rate of five per cent per annum without any deduec- :

tion for income-tax. The’ plalntlﬂ prayed that. the

-.company be ordered to refund the amounts deducted-',

“in respect of the income-tax, The main’ contentlon on
"Whlch the plaintiff rested his case was that under the

Indlan Income—Tax Acts the shareholder was unde1 ’
no hablhty for the tax; .that the company pa1d the taxwr

on its own account and not on behalf of the shareholder
and that the fund actually distributable was the fund-

on Whlch all tax had been paid.- The  defendant
company contended inter alio that.in- the absence of -
express provision in the Articles of Association that'the

preferential dividend was to be'paid free of income-tax,

‘the income-tax was rightly déducted from the prefer-

ential dividend, ihasmuch as-the payment of the tax

by the company was in effect on behalf of all share-

holders 1nclud1ng the holde1s of prefelence shales

KanJa and Tarapurvala, for the plam’mﬂf

g Strangman (AdvocateaGenelaI) and Seialvad for the

defend'mts. .
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'MARTEN, J.—This case raises an interesting ’poin'o‘ on

~which there is. apparently no authority in India,

namely, "whether, * as between fixed preference and

Lw_HARK‘SON' . Ordmary shareholders, the former are entitled to have
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the 10 per cent free of income-tax.

- their preference dividends paid free-of income-tax in a

“case where there are no express words to that effect in

the contract regulating the rights of the parties.. The
Crown is not affected.. The full tax on the net profits.

. of the defendant company -has admittedly been “paid,

and the sole ‘question is whether the preference share- -

' holders can escape liability for their proportion of the

tax, Now, if' this case arose in England, ‘the matter’

o “would be qulte clear. "The preference shareholders

- would undoubtedly have to bear the income-tax on:;,

‘their respective shares. If authority is needed for that
. proposition, I may refer to Aftorney-General-v. Ashton -

Gas Company®. That was a case where the special

Act under which the company was incorporated pro-

_vided that the profits of the company to. be-divided

' ~ amongs the shareholders in any year should not exceed

‘the rate of 10 per cent. per annum on the or‘dmauryt
“share capital, and the question which . arose was

. whether that 10 per cent. included the income-tax..

It was held in all the Courts that it did and that the
‘company had been wrong in paying the shareholders

&

There in the Court of Appeal(’) Lord Justlce Romer,“

~ said as follows. : : e .

- . S

N | must say, speakmg for myself that the case’ appears to me to be a
réasonably clear one on principle. ' I such a company as we have to deal with
pays income-tax on ity profits, the" income- tax, a8 has been pointed. out, is-
ayable out of the profits, and is part of the profits; and if the proﬁts, after
deductmg the income-tax, have eubsequently to be distributed amongst the v
members of the company, that income-tax is not payable agam by those'.

o [1904]2011.‘621;[1906]‘& o.;_1o. » (:» [1904]20&.621@%1;.-629.
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members 80 far as they receive therr share “of the proﬁts, because the income” ~ ‘?19‘17. .

" ‘tax is to be taken as having been pa1d out of their profits, and on their behalf, '——-—“———:—-
_If, for example, a company such as this had preference’ shareholders as well - PURSHOT ©
_as ordinary shareholders, and the preference shareholders were only entitled - ’Hifgs?ﬁ- :
to receive out of the profits a fixed sum, say™5 per cent.; then, when income- . pag’

tax is paid by the company out of its profits, the company must be treated jn? . Y-

oo THB

. respect of 'so much of the proﬁts as is going to the preference shareholders 48" U CpnrRAL
: havmg paid their income-tax in respect of their 5 per cent, Accordmvly, to’ . Inpik

- my mind, it is clear on principle in such a case that there ought to.be deductcd SPINNING' ¥
WreavING

) from the dividend warrants payable to the preference shareholders the income-: © 7, ept

_ tax on the 5 per cent. which-had beeri- previously: pard on . their behalf by the - Maxu- -

FACTURING

company. The same principle, “of- course, .applies to ‘the shareholdels in the
. present case who are restricted by the provision of the Act 8o that they are '
: only to sharea llrmted amount of the proﬁts :

COMPANY

Th1s decision was aﬂirmed by the House of Lords
and I may refer 1n partmular to .the speech of Lord‘
55Halsbury‘1’ - - L ) ‘

~ But it has been urged by Mr Kanga in h1s for(nble'
«.argufm‘ent for the plaintiff that the provisions of the -
- English Income-Tax Acts are entirely different from
~ the Indian Income-Tax Acts, and that the liability in
. England ‘of the preference ghaieholders for the pay-.
~ ment of the tax rests on the fact that the company is-
taken to pay oon their behalf and that that is the ground
-of the decision in the Ashton Gas Company’s case®
which I have referred ‘to.. He argues that under, the"
- Indian Income-Ta*{ Acts this is not so; that the share- -
holder is under no liability for the tax; and that the
- company pays the tax on its own account and not on
" behalf of the shareholder. ‘ Consequently, he says, the
fund actually distributable is the fund on which all tax -
has been paid, and there is no reason therefore why -
_ the preference. shareholders should not be pa1d thelr'
_ 5 ‘per cent. Wlthout any deductlon. : -2

Before turmng to the. Acts, I should deal shortly"
with the facts, which are not in d1spute. ‘The company -
o @ [1906]AC.10atp 1L o - @ [1906] A.C.19.

v
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19177 was incorporated in 1874 with an original capital of
j;PU'};lS;m__A- fifteen lacs, divided into 3,000 shares of Rs. 500 - -each.
~ " TAMDAS - The. capltal was from time to time increasedrand at
- Harxmson-'* - the beginning of 1912 consisted of Rs. 46,87,500, part

e ’Dais',’v ~.-of ‘which capital consisted of_ shares of Rs. 500 :eaeh.‘
getm. o and part of it of shares of Rs. 250 each. By a special-

. Ino - Resolution pasted at meetings held on the 5th. of
R September and 3rd of October 1912 the capital was .
- anp_ o increased to Rs. 96,87,500 by the issue of 10,000. 5 per -
?.}ﬁﬁxﬂh&_ ‘cent. cumulative preference shares of the nominal value
~-Coueanv. . of Rs. 500 each. The Resolution defined the rights of
' ~the preference shareholdels and at the same time the
‘Artlcles of ‘Agsociation were altered. Armcle 3 )
“which is 1n 31m11ar terms to- the Resolutlon prov1ded
_asfollows:— -
“The maid preference shares sha]l confer on- the holders thereof the nght
K out of the net: profits of the company which it shall be determined to dlstu~~
. bute i in dividends, to a fixed cumulative preferential . dividend at the rate of .

6 per cent. per annum on the capltal amount, for the time being pald p there~ )
on, respectwely......” '

) Then after deahng with certain. rights in the Wmdmg

»up, the Article concluded: “but shall not confer.any.-
" further rlght to. participate in profits:or any surplus
- agsets.”

It Wlll be seen that this Article 3 «(b) does not;

: expressly make the preference dividends free of income-",
,tax as one would have expected if that had been thé '
,/lntentlon of the parties. Moreover it appears from the .
- Cir cular (Exhibit A) that this issue was unde1vvr1tten,
: and one would not expect the underwmters to allow

“ such a pomt to be left open to "doubt if the real agree- -
jf ment was what the plalntlﬁ says it was. = It is not con-"

‘tended that in India such an agreement Would be ille~"
. gal or void—I mean an . agreement that ‘after payment’
;- of tax; the balance of the net profits should be chstrlbu-
table in sueh a. wmy that- the pleference shareholder

- L . -

L
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f4, 1017

'get 5 per cent. free from any deductlon for tax,” ft is
“said:in a note-to Palmer’s Company Precedents, 11th -
‘-edlglon Vol. I, p. 765, that suchian' agreement- would
in England be void havmg regard to sections 102 and °
103 of the Income Tax Act, 1842, but the aécuracy of

that note may be doubted in view of the receht decwmn

"of the House of Lords i in Brooke v. Price®,

‘shareholder in the defendant company sumg on behalf
of himself and all other preference shareholders His-

original holding was three preference share{s ‘but ‘was
‘subsequently increased to six. The company  have .
‘declared six half-yearly dividends on the preference

‘shares and in each case they have paid those dividends
less income-tax. The result is that the.plaintiff claims
that he has. been underpaid in respect ‘of those: d1v1—
‘dends tc the extent of Rs. 11-4-9 as set out in the partl-
culars (Exhibit B) to the plaint, and he claims amongst .
~other things payment of that sum. The last of those divi-

: dends namely, that due i in May 1916 became due after )
_the passing of the Act of 1916 The other five d1v1dends ,
all became due prior to the Act which  came- 1nto force -

~on the 1st of Aprll 1916. - ‘The reports and balance-
“sheets of the company for the four years from 1912 to.
1916 have been put in but for the moment I will not

deal with them. Similarly, for the moment I will not
deal with the words in Article 3 (b) of the Articles of-

‘Association “which it shall be determined to distribute

in. dividends” but will assume in the first instance -

that that Article referred to net profits only. ‘

~ Now, turning to the Acts, T mean the Engliéh‘ Income
Tax Acts and the Indian Income Tax Acts, one finds
these points of similarity. In both cases it is .the
company by its proper.officer who has to make a return-
' of the proﬁts of the company Tt is the- company Whlch

. [1917] Akc 115,
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© is agsessed on_t}iose profits and it is the cornpany which

is obliged to pay and does pay the tax on those profits.

" All therefore that the shareholder can get is the,

balance of the proflts after paying the tax. Tlie above

~will be seen by comparing sections 4, 11 and 12 and-
- Schedule II, Part IT of the Indian Income Tax Act,
1886, with sections 40, 54 and 100 of the Enghsh Income
Tax A'es of 1842 g ‘ <

The alleged pomts of dlssmularlty are that there 1e
1o express power under the Indian Acts for.the ‘com-

.pany to deduct the tax on the dividends as is contained
in section 54 of the English Act. Further, and thisis

especially important, that under section 5 (1) ) of -

“the 1886 “Act, the shareholder is expressly exempted
from 11ab111ty for the tax on any income ‘which he
'en]oys as a member of the company prov1ded ‘the

company-is liable to the tax, And, thu‘dly, that until-,

‘the Act of 1916 no right of exemption was given to the

- shareholdér however poor and on the other hand it 1
Jwas the: company which was entitled to exemptlon_‘ﬁ'
-under section 5 (1) () of the 1886 Act in cases where °
'its income from all sources was less than a partlcular :

sum, that sum being under the 1886 Act Rs. 500 per -

- annum and under the amendlng Act of 1903 Rs 1 000 .
per annum , '

Now as regards the first’ pomt no doubt thls express
power ‘of deduction given by the English Acts was

s largely relied on' in the Ashton Gas Campany’s case®
" in all the Courts as showing that the company paid.the

dividend on -behalf of the shareholder. Bd% the

‘answer made here is that that express power 1is really

unnecessary and for this reason. 0bv1ouely the shftre-j

“holder can Only get the balance of the net profits after
the Grown has been pald the income- tax Ib does not -

PRI 4

) [1906] A 0. 10.
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therefore matter to h1m whether the company dlstﬂ-‘ :

‘butes the available balance by in form declarmg a T
*- "Pursmor-
- TAMDAS :

‘higher dividend, less tax or by declaring a lower

dividend, free of tax. In either event, all-that the

shareholder gets is precisely the same amount in actual

cash. Clause 49 of the Indian Income Tax Act of 1886 -

was not referred to m argument That secbwn provides
‘that « every person . - paying any tax in pursuapce of

‘this- Act in respect of income belongmo to another. -
person-is hereby 1ndemn1ﬁed for the .. payment there-
of” If the words “income belongmg to- another -

person” include income referred to in clause5 (1) (£),viz,,
“income which a person’ enjoys as'a member of a‘com-
‘pany ”, then the.company would be expressly indemni-
fied for the payment of tax in the present case. In
that event there would be no substantial difference.
Dbetween the Indian’and English Acts on the important
point as to the company’s right of deduction or indem-

nity and it -would be very difficult for the plaintiff to
distinguish the dshion Gas Company’s case®). As, how- -
.ever, I have heard no argument on clause 49-and have-

arrived at my decision irrespective of that clause, I
think it safer to express no opinion on it and leave the
point open for discussion if necessary on some future
occasion. : = -

_‘As regards the second point, the answer given by the
defendant company was that the reason for clause 5 (1)
( f) is merely to prevent the shareholder being in effect
taxed twice over, although in terms the clause may go

further than was intended or was necessary. Then as
regards the third point, viz., the exemption, it is admit- -

ted by the defendant company that the word “ person ”

in clause 5 (1) () includes a company as was subsequent--

ly made clear by the amendment effected by the Act of
1916, buat the answer given is that the Indian Acts
» @ [1906] A. €. 10.
ILR11—5 ‘ ; o
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, demded to give the company exempmon rather ﬁhan an'»

individual sharehol_der -and that this policy was sub-

forcibly. urged on behalf of the defendants that having.

- regard to the use- of the word “refund” in CIa.u‘seis" 4

and 7 and in the proviso to Part II of the Second Sche--
dule of thie Act of 1916, the Indian Legislature must have

~ contemplated that the tax was paid if not by, at any rate-
- on behalf of, the shareholder, for otherwise there c‘oulrd

be no ¢ refund “to him.

These shortly, are the main points in dlspute Wh1ch

' I have to decide. In my judgment, the true view'is
- that under the Indian Acts as well as the English Acts
- the income tax is in effect paid on behalf of the share-

holder. -1 think one must look at this matter from a
‘broad point of view. Ina warrow technical sense it -
may be said that the company being aseparate legal
‘entity the net profits belong to the company and not to
the shareholders, at any rate until a dividend has been'
actually declared. - But in effect these net profits do

’ %aaelong to.the shareholders. If therefore any sum has

o be paid out of those mnet profits to the-Crown for tax,'
in effect, it is the shareholders, who have. to pay.. The
provisions of the Income Tax Acts as to assessment on

~and payment by the company are-in effect mere machin-

ery for  the collection of the tax, and, as was said by
Lord Halsbury in the Ashton Gas Company’s case®

_ the matter is made .much clearer if one sweeps away

this mflchmery and regards the matter as between the -
Crown. and its sub]ect

a ~If, then, as I think is the case, it is the shafeholders :
- who have in effect to.bear -the tax, how one ought to

 deal with a case where the: balance of the fund after '
paymg the tax 1s dlstubutable parbly amongst ‘fixed -

w [1906] A. C. 10.
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~preference shaleholders and paltly amongst ordmaly

' shareholders‘ ; We have in-such a case a fund. which
. subject to tax consists of £ X+£ Y of which £ X passes
“to the preference shareholders and £ Y to the ordinary

shareholders. But the Whole fund namely, £X+£Y
is subject to the common burden of income tax. How"

then must it be borne ? Surely the fair way is to appor-
tion the gross amount of the tax between £ X and £Y
-according to their respective values. - In this way each
shareholder, preference and -ordinary alike; will bear.
. his proportion of the tax, This Would I think, be the
result supposing the case was one of a paramount charge
on two properties, White-acre and Black-acre, which,
subject to the charge, passes to-two- diﬁerént owners,
“A and B. In such acase I think that ina Court of
Equity. A and B would have to bear this paramount
charge in propor tlon to the values of their respective
‘properties, White-acre and Black-acre (see Flint v.
Howard®), This mode of apportionment is consistent

- with the Act itself, for Part II of the Second Schedulgg
provides that the rate of tax is to be one anna in the rupee”

on the whole of the net proﬁts made by the company.
In other W01ds tax has to be- paid in respect of every
rupee of those profits and. consequently it would seem
fair that prima facie each such rupee should bear its
own tax which is in effect carried out hy -the method of
apporblonmenb which I have suggested. This view
receives additional - support from the use of the word

“refund ” which I have already alluded_ ‘to in. the,_

Amending Act of 1916.

" As regards- clause 5 Y0) of the. 1886 Act I can Welli

understand some such provision being inserted for the
‘protection of the shareholder so as to make it quite
clear that the tax should not be paid twice over, viz.,
first by the company and secondly by himself. - But I

- [1893] 2 Ch. 54 at pp. 61, 73.

197

- Pugsitor-

TAMDAS .

- HARKISON-"

- DAS - o

TaE

" CENTRAL .

INDIA ¥,
SPINNING,
TWEAVING

CAND

© MaNU--
- FACTURING
- CoMPANY. *



1917.

" PORSHOT-

TAMDAS °
Hargison- -

‘DAS
v,
Tae
CENTRATL

INDIA
SPINNING,

. WeaviNg .

"~ AND
Maxvu-
FACTURING

ComMpANy. -

590 INDIAN LAW REPORTS [VOL. XLII‘

do not thmk that this clause gets rid of the fact that in
effect it is the shareholder who bears the tax, whatever
his legal liability may be. ‘

" 'The exemption point I do not attach any- substf:ihtial ‘
importance to. An exemption is after all a concession
by the Legislature. Under the 1886 Act it thought fit
to grant the exemption to the company, and to the
company alone, and under the 1916 Act it has thought
fit to grant an exemption to the shareholder also. But
here again I do not think this seriously affects the

‘question whether 1t isin effect the shareholder WhO‘

>

bears the tax.

' It was further urged before me by counsel for the' ‘
plaintiff that the Indian Income Tax Act is really very
similar to‘the new Excess Profits Tax in England and
that there are two decisions of Mr. Justice Peterson,

" namely, Collins v. Sedgwick® and In re Coridran®

which go to show that this Excess Profits Tax is not
paid on behalf of the shareholder and that consequently

must be deducted before you arrive at the net profits
available for distribution amongst -the sharcholders.

-On the other hand there are decisions in Wzllmm_

Hollins & Co., Limited v. Paget® and Thomas v.
Hamlyn & Co. (Limited)® where a different result was
arrived at in calculating the commissions to be paid on

- the net profits of a company -.or business. There

Mr. Justice Eve in the:.0One case and. Mr. Justice Rowlatt

“in the other held in effect that Excess Profits Dutystands:

very much on the same footing as income-tax and ought
not to be deducted before arriving at the proﬁts on-

“which such commission was to be calculated. I do not

propose to discuss the “Act under which the Excess

Profits Duty was leviable, nor to enter on the questmn '

(1) [1917] 1 Ch. 179 : (3) [1917] 1 Ch 187

® [1917] W.N. 137, (since @ [1916] 33 T. L. R. 129 (since -
reported [1917] 1 Ch. 639.) ° reported [1917] 1 K. B. 527).
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- which of these somewhat conﬂwtmg demsmns isto be. o
preferred. I would only say this that under section 38 - -
sub-section 1 of that Act there is an actual charge for 7 Pfj;?ﬁﬁi'

the amount of the duty and that under section 35, sub- HMEZISON- ‘
8

section (1) there is an express provision for deductmo : v
the amount of the Excess Profits Duty before arriving CEE’I{;E;L :
at the amount of the profits on which the income- taxis . Inom
leviable. It is also questionable whether the dlffere.qces : %ﬁiﬁﬁ*
between the income-tax and Excess Profits Duty, asp:

-which Mr. Justice Peterson relies on in Coltins v. Sedg-" A\gﬁgm ‘

_wick®, at page 186, exist, at any 1ate -to the extent Coxpany -
Wh1ch the learned Judge rehes on.

Apart, then, from the spec1a1 W01ds of Article 3 (b)
I should have thought the defendant company. in the
present case was right in deducting the tax'on the pre- .
ference shares. That brings me to the remaining diffi-
culty, namely, as to the wording of Article 3 (b) of the
Articles of Association and the course actually adopted
by the defendant company in its accounts. Now, it
will be seen that in Article 8 (b) the duty is payabie
/not ‘merely out of the net profits of the company but
“out of the net profits of the company which it shall
be determined to distribute in dividends.” 1f one
turns to Article 116 of the Articles of Association it -
will be seen that previously to recommending any
dividend the Directors have power to set aside out of
the profits of the company such sums as they think’
proper to the ¢reditof a Reserve Fand, a Depreciation ’
and Renewal Fund and an Insurance Fand respectively.
I can quite understand therefore the words “determined -
to distribute in dividends” being used in preference .
to the more usual phrase “profits available for distri- -
bution by way of dividend”. But even.the latter
phrase is not strictly accurate. The net profits on

@ [1917] 1 Ch. 179 at p. 186. -
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Whlch the tax has to be pald are- not avallable for dlS- ~
tribution in their entirety. The tax must be paid first-

and therefore strictly speaking it may be said that it is

only the balangce of the prdfits after paying tax and not-
the whole of the net profits which are available for dis-
tribution by Way of dividends. The tax is, however, )
paid out.of and is therefore part of the net profits of the

‘compdny, and takmg the view that 1 do, that in effect
" it is' paid on behalf of the shareholders, I think the -

whole of the net profits may be said to be available for

 distribution by way of dividend, although in effecta
* portion, viz.; income tax, goes to Government. This;

indeed, is the view taken by Mr. Justice Sargant -

_in Johnston v. Chestergate Hat Manufacturing Com-.
- pany, Limited®, although no doubt the learned Judge
" got 'some help from section 54 of the Income Tax Act, -

1842 in arriving at that conclusion. He also points out
there that the company pays the tax to Government on

‘an average of three years” profits, whereas the deduc-

tion made by the company in respect of the tax is made

- on the amount which is paid to the shareholder ; and”
‘that -although - this matter would adjust itself over a

long series of years, it does not follow that in any parti-.
cular year the two payments would exactly balance"
each other. - o

Now, does it make any difference hele that mstead of

- .the ‘words “available for distribution” the words”

“ which it shall be determined to distribute ” are u‘s_edr?k{i
I think not. I do not mean tosay that the ordinary

: shareholders may not, if they like, makea present of
- the tax.to the preference shareholders, but I think that

one should be very cautious in arriving at such a result

. ‘m'ewly from the date of actual payment of the- tax or
- from the mode in which accountants or audltors have

chosen to draW up their accounts and the nianner in-

. [1915] 2 Ch. 33
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i which they h‘ave been assented to and /p\aése,d at’ the -
‘meetings. Taking -for example the Report and- Ac'—“

‘counts for the 1st of July 1914 to-the 30th of June 1915,

*(Exhibit C) (3) one finds on page 12 'in the Revenue -
“Account that income-tax has been pa1d amounting to - -
Rs. 39,152-15-1 and I am told that this sum includes the'
‘tax on the preference shares. The.balance- of proﬁts .

arrived at after paying this and other sums is shown at

the foot of page-12 and amounts to Rs. 11.54,826-6-7.
This balance profit is then brought in to the Profit and
Loss Appropriation Account on pp. 14 and 15 and after. -

‘providing for, amongst other. thmgs Depreciation and
; Renewal Fund- Account leaves a balance available for

d1v1dends of Rs. 7,60,373-10-1. I turn next -to the -
Directors’ Reportat page 5. They first add together the
above balance profit of Rs. 11,54,826-6-7 and the -

‘balance brought -forward _from the last account,
namely, Rs. 3,80,297-3-6 ‘making together a total of

_Rs. 15,35,123-10-1. - This total of Rs. 15,35,123-10-1 the -

Directors deal with as follows. They report that they
have paid an interim dividend of inter alia Rs.12-3-0
net on, the preference shares and that after carrying
_certain sums to Provident Fund Account, Depreciation
and Renewal Fund Account and Office Recreation
Room Fund Account they recommend payment of a

final dividend due on the 5 per cent. preference shares‘
for the period ended 30th “June 1915 after deducting :

income-tax, at Rs. 12-3-0~ per share and they farther
recommend a final - (11v1dend on the ordinary shares

leaving a balance of Rs. 1,22,873-10-1 to be carried

forward to the next account. This report does not
_state whether the nterim dlwdend on the preference

shares was paid less tax but it is common ground that-
it was so ; that the gross amount payable was Rs. 12-8-0

and that the income-tax in respect of it ‘was 5 annas,

thus leaving the ‘Rs. 12-3-0 per share mentioned in the

report. - I think it may also be taken as common ground
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that the dividends as reeommended by the Du'ectors”
were passed at the various meetings. At any rate it
was admitted that these were the dividends actually.
paid and one must assume that they were paid in

- accordance with resolutions passed at the meetings.

NOW the argument for the plaintiff is that on those

facts the fund which is determined to distribute by way -

of dividend was a fund on which all tax had been paid

‘and that consequently the preference shareholders were
entitled to their 5 per cent. dividend in fall. Itis

quite clear that the only dividend the Directors recom-

" mended or the shareholders passed was a dividend less )
tax in tlie case of the preference shareholders and T do ‘
- not think that the accounts and declarations of dividend

can be twisted soas to give a right to a dividend free

of tax. The true Vlew is, I think, this, viz., that it must
be taken ‘that the sum which the company determined
" to distribute by way of dividend included the tax on so

much of the profits as, after setting aside certain sums:
for reserve and so‘on, belonged to and was distribut-
able amongst the shareholders by way of dividend. 1

think, therefore, the plaintiff fails on that point! -

Looking, therefore, at the case as a whole, I am of
opinion that the company ‘was right in deducting the
tax and that accordmgly the actlon fails and must be~
dismissed. ' : : .

I accordmgly answer the formal issues; viz.,

| (1) whether the defendants rightly deducted the Income-

tax in respect of (@) the first five dividends referred to
in EXhlblt B to the plaint and (b) the last dividend
therein referred to ; (2) whether the plaintiff is entitled
to any and if so.what declaration ; and (3) general issue,

-as follows: (1) Yes (2) No. (3) Actlon dlsmlssed

I will only add this, that T have no doubt that if a':
contrary result had been arrived at, the preference -

. shareholders would be getting an advantage which they
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never contemplated orlgmally, and a vamance Would be
created between the business practlces in the two
countries of India and  England which. has nothmg

to recommend it so far as I cai “see from the pomtf :

of view of: elther fairness or common sense. -

" As regards “the costs, there will, by arrangement'!

- between the parties, be 1o order as to costs. .

Sohcltors for plaintiff : Messrs. Ardeshw Hormusyz, :

- Dinshaw & Co.

Solicitors for defendants- Messrs Wadm Gandhg/‘

“and Co.

Action dismisSed.

G G. N.

APPELLLATE ‘CIVILV.V'

Before Mr Justzce Beaman and M1 Justu‘e Heaton. ~

- THE HONOURABLE "Rio BAHADUR RAMANBHAI M. NILKANTH AND

Mr. SANKALCHAND BECHARDAS, OvFICiAL . LIQUIDATORS OF THE .
KATHIAWAD axp AHMEDABAD BANKING CORPORATION, LiyiteD,
(18- L1quiDATION) (ORIGINAL OPPONENTS) " APPELLANTS .v. GHASHIRAM
LADLIPRASAD, (omGINAL APPLIQA;yT)\B\ESPoNDENT.*‘
Indian Complam'ee Act (VI of 1832), sections 45 dnd "58—Rectification of
‘register of  shareholders— Winding "up—Oontributory—-Application for
. shares—Condition attached—Applicant unable to fulfill the condition—

Applicant’s liability as a contmbutmy—]nientzon to become a member in

proesenti or in futuro. -
4 A manager of a Banking Company represented to the petltlonm that _if the
petitioner took 400 preference shares he would be appomteda cashler in a new
branch of the company.” In pur suance of this contract, the petltlonel applied
for 100 only of preference shares. He paid .the deposit money and was
entered on the register of shareholders._ Subsequently~he found himself un-
able to take up the remaining 300 shares, he Was not appointed -a cashier in
the branch office and the contract was treated as cancelled by ‘the - Directors,
: " ® First Appeal No, 108 of 19167 -
ILR -6 " ' '
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