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GANGADAS ’\lULJI (PLAINTlFF) v, HAJT ALI MAHOMED JALAL
_BAJI AND ANOTHER (DEFEWDANTS)“ : o

The City. of Bombay Improvement Trust Act'( Bom. Act IV'of1898),sect;on 48

(11)— ~—The Land Acquisition Act (I of 1894), sections 11, 12, 18, 81—Award”
.- of the Special Collector—Notice of the award and of payment to be made there-
* under—A  pportionment disputed by a claimant not appearing beforé the Special
Collector and after paymentmade to other claimants—Reference to the Tribunal
of Appeal——Jumsdzctwn of the T'ribunal of Appeal to hear the reference but
"ot {0 order the- refund. of money—Remedy of the claimant to recover the .
refund by @ suit—Inherent Jurzsdzctwn of the High Court—Estoppel.

The plamhfﬁ wasg the owner of a latge piece of ‘land situated within the
island of Bombay and let out on a lease for a térm of ninety-nine “years to-
A. M. and M. 1. In \Iovember 1914, the Trustees- for the Improvement of
_the City of Bombay acquired a portlon of the land under the City of -Bombay
Improvement Trust Act. - At the time of -the acqu1s1t10n,‘ the lessee's interest
in the land had become vested in the first defendant who had mortgaged his
mterests to the second’ defendant “Gompany who in their turn created a sub :
-mortgage of their interests in favour of R. P. M. . The plaintiff did - not take
any part in the enquiry before the Special Collector. * The amount of compen-:
sation was amicably settled between the Improvenient Truft and ‘the ﬁrst'
defendant for Rs. 85,000 which was apportioned as follows Rs. 43, 116 to the”
" gecond defendant in part’ payment of their mortgage claim against the first
defendant Rs. 7 967 to R. P. M. in full satisfaction of his claim as equitable
sub- mortgagee of second defendant, Rs. 2,804 to the plaintiff, Rs. 30,000 to
"the mortgagee of the plaintiff, and Rs. 1,113 to the Municipal Commissioner, -

_ Bombay. The Special. Collector ~gave notice of his “award on 7th queml;ef )

1914 to the parties.concerned intimating that compensition moneys wduld be

" paid on 11th November 1914. The plaintiff received this notice on  11thv’

November 1914. The next day after payment was made to the second defend- -
ant and R. P. M..in-pursuance of the notice, the Special Collector received a.
letter from the plaintiff- who was dissatisfied with the faWard‘ asking for a
reference to the Tribunal of Appeal.: The plaintiff did not dispute the total -
amount of compensation awarded, but dlsputed the apportioifment made by the
Specm,l Collector ag between himself and the first defendant. ‘Ona reference
bemg made under séction 18 of the Land Acquisition Act, the Trlbunal of Appeal (

—
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varied the award of the Spemal Collectm Wlth the ‘result that the plamtlﬂf was i .

decIared to be entitled to a sum of Rs. 2 ,960-10-0 out of the moneys received by
«the second defendant. The Tribunal .0f Appeal, however, held that it had no
Junsdlcuon to make an order £6r the refund of the moneys paid ’co the second

defendant whereupon the plaintiff brought the ‘present suit against thie defend.
ants Nos. 1 and 2. Tho defendants contended- (1) that the plaintiff was.
:estopped by his conduct from questioning the payment of compensation moneys, -
(2) that the Special Collector had no jurisdiction to. make the “reference under -

section 18 of the Land Acquisition Act after-payment was made in accordance
-with the award before the raising of any objection and when there were no

moneys which could be deposited with the Tribunal of Appeal as required by

section 31 (2) of the Land Acquisition Act, (3) that the Tribunal of Appeal
“had no jurisdiction, to entertain the reference, and (4) the suit was not main-

‘tainable as the plaintiff had not appealed- frowm the order of the Tnbuna.l of

-

Appeal as provided by section 48 (11) of Act IV of 1898. -

Held (1) that the plaintift by. not adducmg any evidence before the Col- -

lector and by his mortgagee accepting the sum of Rs. 30,000 had not expressly
or by implication accepted the award; as after getting notice of the award he
duly intimated to the Collector that he did not accept the same ;

2) that deposit of the amount in Court was not a condition precedent to the
making of the reference by the Collector and that the Tribunal of Appeal had
i Jurlsdlctlon to entertain the refexence e -

- (3) that the suit was not premature because the plaintiff did not avail hxm--

self of the fight of appeal given tohim by section 48 (11) of Act IV of 1898 ;

- (4) that the questlon bemg a8 to how the plaintiff was to receive the
~ amount which he was declared to be entitled to by the Tribunal of Appeal,

his remedy was by a suit in the civil Court and the Court had inherent j Juris-

diction to entertam such suit,

G’obmdamnee Dasee v. Brinda Ranée- Daseuﬂ) Inre Land Acquisition

rAct(z) and Nusserwanjee Pestonjee v. Meer Mynoodeen Khan®), referred to.
A

SUIT to recover mouney.

‘The plaintiff Gangadas-Mulji was the owner of a
‘large piece of land admeasuring -about 8,295 square .

yards situate at De Lisle Road, in the City of Bombay.
By an indenture of lease made on the 12th January
1903, he had leased the said land to Ahmed Moosarand

@ (1908) 35 Cal. 1104, e ®_(1905) 30 Boui. 275.
) -_(_3) (1855) 6 Moo. 1. A'134.
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MahomedIbrahlm their heirg, executors admlnlstrators ‘
and assignsfor a term of 99 yearsrenewable upon cer ta;m‘ .
conditions at a yeally rent of Rs. 2,073-12-0.

© In the year 1914, the Trustees for the Improvement'r

-+ of the City of Bombay acquired 7,825 square yards of |

the said piece of land together with  all structures
erected thereon under the powers conferred on them
by the City of Bombay Improvement Trust Act.  Af
the time of the said acquisition, the lessee’s interest

in the said piece of land had become vested in Haji Ali_

Mahomed, the first defendant, who had mortgaged his’
interests to'Kuppa, Dolla and Co., the second defendants,
who were a partnership fjrm carrying on business

" as money-lenders in Bombay. The second. defendants

had in their turn created a sub- -mozrtgage of thelr 1nter—

est in favour of Rustomp P. Mehta Ny

The Specml Collectm made an award on the Tth\,
November 1914 by which he awarded Rs. 85,000 as the

‘ compensatlon to be paid for the land so acquired and

apportioned such compensation as under :—Rs. 43 116?"
to the second defendants in part payment of their mort--

"gage claims against the first defendant, Rs. 7,967 to

Rustomji P. Mehta in full satlsfactmn of his claim as-
sub-mortgagee of the second defendants, Rs. 2,804 to the .
plaintiff, Rs. 30,000 to Narottam Anandji, the mortgagee

_oftheplaintiff’s interest,in full satisfaction of his equita-

ble mortgage claim and Rs. 1,113 to the Municipal Com-

~ missioner, Bombay.. The Special Collector thus valued

the lessor’s interests inthe land so acquired at Rs.32, 804. 7
The plaintiff, however, took no part in the proceedings -

. before the Special Collector, but received a copy of the

award on the 9th November. The plaintiff being

- dissatisfied swith the said award applied by his soli-
“ citors’ letter of the 11t November 1914 ‘to the
Special Collector for a reference to the . Tribunal of -
AAppeal A reference was accordingly -made and the
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‘same was treated as an apportlonment T eference, the. par-
ties thereto being the plaintiff and the first and second

defendants. Before the Special: Collector had received
the plaintiff’s application for a reference, he paid on the‘
11th November 1914 to all the parties interested (other

than the pLuntlﬂT) the amount: awalded to them under
the said award. ~ B

: The reference was heald by the Tubunal of Appeal-,

Who varied the awald of the Special Collector on 28th:
April 1915, and a.walded to the plaintiff the sum of

- Rs. 35,764-10-0 instead of the sum of Rs. 82,804 awarded
by the Special Collector, upon the ground that he was"

entitled. to a higher number of yeafs’ purchase of the

ground rent than that allowed by the Special Collector,.

the net result being that the plaintiff became entitled
to a sum of Rs. 2,960-10-0 out of- the moneys received by
the second defendants,

The Tribunal of Appeal, however, giving 'snbpel'b to :

_.the contentions of the second defendants held that it had
no jurisdiction to make any order for a refund of the

compensation moneys paid to the second defendants. On.

the second deéfendants’ failing to pay the said sum of
Rs. 2,960-10-0, the plaintiff filed the present suit, praying

that the second defendants may be ordered to pay to the

plaintiff the sum of Rs. 2,960-10-0 together with interest
thereon at the raté of 6 per cent. per annum from the

11th November 1914 until judgment ; the costs of the

suit and further interest on judgment at the rate of
6 per cent. per annum until payment. - -

The first defendant was joined as a palty to the sult

'as being interested to deny the plaintiff’s nght to any -

refund from the 2nd defendants. - .

"The defendants contended infer alia that the plaintiff

was informed by the Special Collector by a letter dated
7th November 1914 that payment would be.:made to the
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1nterested parbles on the da,te of the takmg possessmn
of the land under acquisition, namely, on the-1ith
November 1914. The plaintiff failed to object within

“the time to the payment to the second defendants of the

amounts awarded to them. The defendants submitted -
that the plaintiff having permitted the said payment and -

-s0 stood by as to induce the belief that he.assented to

such payment he must be deemed to have accepted the

- award ‘and. was estopped from questmnmg the payment

'of the sums awarded ; and furfher that the reférence

- was ultra vires of the Special Collector as the Special
.Oollector had no power in law elthel under section 18

or section 30 of the City of Bombay Improvement Trust.
Act to make the said reference, as instead of a dispute
having arisen the plaintiff had by his acquiescence and-
laches accepted the award in its entirety. In any

"event the defendants submitted that the p1esent su1t“
“was not maintainable as the plaintiff had not appealed
-from the order- of the Trlbunal of Appeal, dated 28th’

Aprll 1915, as- p10v1ded in section 48 (11) of Act IV of_‘, :
1898. ‘ ‘

The followmg 1ssues were ralsed on behalf of the :

' defendants —

* (1) Whether this suit is mamtamable ?

(2) Whether the plamtlﬁ is now estopped from qixe’s-'f
tioning the payment of the compensation moneys by the N

- Special Collectar to the parties interested ? -

(8) Whether the Special Collector had | any power to )
make the reference, and whether the Trlbunal of Appeal '
had any 3urlsd1ct10n to entertain the same [

(4) Whether the . plamtlff is at law . enﬁtled to:

~ Rs. 2960100? ' ’ .

-

(5) ‘Whether the. plamtlﬂf is entltled to the 1nterest ‘
claimed on the said sum P )

6) The general issue.
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* The following issue wés raised on behaif of the ’plaint‘_i
iff t— S

(7) Whether this Court has any ]urlsdwmon to em‘er- M
©0 . HanAunr

- tain issueno. 3? .

+

-the plaintiff’s only remedy was to sue for the. refund

- Weldon (with Strangman), for the plamtlﬁ' —
The Tribunal of Appeal has exclusive ]umsdlctlon in -
‘the maftter. This Court is not competent to try the
same questions under section 11 of the Code-of Civil -
Procedure : see Raja . Nilmoni Singh Deo Bahadur v.

Ram Bandhu Rai®. Inthe events that had happened

. of money : see section 72 of the Indian Contract Act.-

"The Collector’s award is only an offer.” The plamtlff

was not bound to accept it ; nor did' he accept it : see
Ezra v. Secretary of State for India®, The plaintiff

cannot be estopped by the action of the Collector in pay-

ing money. The Colléctor shouldgive reasonable notice "

. of payment to pa_;rties-—two days’ notice in the present

case was not reasonable, There was no laches or acqu1-
escence on the part of the plamtlﬂ

It was not necessary for the pla;ntiff to appeal from
the decision of the Tribunal of Appeal having regard to

" the decision of the Calcutta High Court in Gobinda-

ranee Dasee v. Brinda Ranee Dasee®. A civil suit

may be brought : sée Nilkanth v. Collector of Thana®.

Campbell with B.J. Wadia, for defendant :—The
Collector had no jurisdiction to refer the matter to the
Tribunal of Appeal. The Collectorhad made payments
to parties interested after due notice being served on
them. Section 18 of the Land Acquisition Act cannot be
invoked by the plaintiff. Section 12, cl. (2) makes it
obligatory upon-the Collector to give ‘immediate notice’;

The plaintiff was 1nformed that moneys Would be pa1d~

. (1) (1881) 7 Cal. 388.; .- @ (1908) 35 Cal. 1104,
® (1905) 32 Cal. 605, .~ . ) (1897) 22 Bom. 802,

e
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on 11th. November 1914 Plompt acmon was necessaly
on the part of the plalntlﬁ see In re Land Acquisitien

_Act®. The plaintiff had virtually accepted the award of -

the apportionment. Hewas estopped by his acquiescence “
and laches: see Raja Nilmoni Singh- Deo-Bahadur v.
Ram Bandhw Rai®. The ‘terms ‘paid’ or ‘tendered’ in

- section 19 of the Land Acqmsmlon Act imply that theg\
“ section cannot apply when the moneys apportwned :
- have been paid away. Moéreover, there was never a dis-

tinct requisition for reference by - the plaintiff. The

_ plaintiff’s attorneys’ letters were vague. The Collectm .

having no jurisdiction, the Tribunal of Appeal had no .
jurisdiction. Section 32 contemplates a deposjt which :

“is a cgndltlon precedent for the jurisdiction of the.:
" Tribunal of Appeal. Gobindaranee Dasee V. Brinda .

Ranee Dasee® not followed by the Bombay High Court

in an unreported case, Anomdrao Bhau Jare v. Gom—
pati Bhaw Jare®.

Under section 48 cl. (11) of the Bombay Improvement,

- Trust Act an appeal ought to have been filed. The

plaintiff ought to exhaust all remedies: “see Nus-
serwangee Pestonjee v. Meer Mynood()en Khan®. -
;Weldon in reply '

¢. A V.

‘ KAJIJII,' J.:—1In this case there is no dispute as to facts
as they are all practically admitted. The plaintiff was
the owrer of a large piece of land situate at De Lisle |

,K:Road.v By an indenture of lease, dated 12th January
1908, the plaintiff had leased the said piece of land to
* one Ahmed Moosa and Mahomed Ibrahim, their heirs,

executors, administrators and assigns for ninety-nine
‘years upon certain terms. and COnditions In the yeai

O (1905) 30 Bom, 275.  © (1908) 35 Cal. 1104,

- @ (1881) 7 Cal. 388. . 9 (1913) Unreported F. A. No 16 of 1913
: OF (1855)6 Moo, I. A. 134,
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19]4 the Trustees for Improvement of the C1ty of,
Bombrzy acquued a portion of the sald _piece of land- -
under the powers conferred “on- them by the City of
Bombcxy Improvement Trust Act AV of 1898). ‘At the -
“time of the acqulsltlon the lessee’s interest in the land -
- bhad become vested in the -first defendant, Haji Ali

* Mahomed Jalal Saji, “who had mortgaged ‘his interests

~to the second defendant, Kuppa Dolla &'Co,, whoin

“turn had created a sub: mortgage _ “of - their 1nterests in
favour of one Ruetom]l P. Mehta. - The question of
compensatwn - was amicably - settled ‘between the
Improvement Trust and the first defendant, Haji Ali.

~Mahomed Jalal Saji, for Rs. 85,000. - The plaintiff, it

appears, took no part in the enquiry before the Special

- Collector. The Special Collector made an award under

section ‘11 of the Land Acquisition  Act on the (th
Novembel 1914, by which he awarded Rs. 85,000 as,

compen;atton to be «paid for the land acqulred and

appm bxoned such compensatlon as under —
R\ )

1 Kupp't Dolla & Co., the second defendants, in part payment of their
mortga”e claim against the first defendant, Haji All Mahomed Jalal Sa]1

.Rs. 43,116-0-0. o )
2. Rustom]l P. Mehta in full satlsfactlon of his claim -as equxtable sub-
~ mortgagee ofguppa, Dolla-& Co...v....Rs 7,967- 0-0. ,

8. Gangadas Mulji, the plaintiff......Rs. 2, 804 0-0.

4. Narottam Anandji, the mortgagee of the plamtiﬁ’g interest,‘ Jin full
” ejltischtion of his equitable claim...'...Rs 30,000-0-0.

7B, The Municipal Cownmissioner, Bombay...:..Rs 1 11‘1 -0- 0

. The Special Collector, under section 12 (2)-of the .
Land Acquisition Act, gave notice of his award on 7th

November 1914 to the parties concerned, but this notice
" ivas received by the plaintiff on 9th November 1914,

The Special Collector, by his notice above referred to, .

" had also mtlmated to the parties in these terms that:

V “Poescssmn of the land in question will be taken by the office Surveyor on .

“11th mstmt at 8 a.m. On the game day at lpm you should call at the
ILR2—2
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) 1916. - ‘Ofﬁce to rece1ve payment of the compensatlon pay able to you as"above. - If

—_— you do not attend to receive payment on the day ﬁxed the amount wﬂl carry,

. GANGADAS  nointerest with it.
- Mo

H AL ‘Tt must be remembered t]nt the Collector is entltled
. Mamomep - under section 18 of the Land “Acquisition Act; to take
- TALAL. posqessmn of the land after he has made an award
- under secton 11 of -the'Act.  Subsequent to the d‘ztef
fixed for payment of -the compensation and after pay-
ment was made to Kuppa Dolla & Co. and R. P. 1 Mehta,
_on 11t}1 November 1914, the plaintiff being dissatisfied -
~with the award applied by his solicitors’ letter, dated .

- 11th ‘November 1914, to the Specml Collector for a ‘

reference to the - ’]_‘rlbun_al of Appeal. This letter was

received by the Special Collector on 12th November P
© 1914, This -letter as well as another, dated 21st.
-November.1914, set forth the grounds of ob]ectlons o~

" the award. From this and subsequent corlespondence' :
* it appears that the plaintiff did 1ot dispute the total
amount of compensatlon awarded- but- the apportion-

ment as made by the Special Collector as between

- plaintiff, whose ground vent has been eapltah?ed at
162 years’ puichase, and the lessee. A reference was
“accordingly made by the Special Collector .under
~ section 18 of the Land Acquisition Act and the same was -
treated as an apportionment. reference. Thé? reference
was heard thereafter by the Tribunal.of Appeal who
varied the award of the Special Collector, the net -
- result of such variation being that the plaintiff “was
declared to be entitled to a sum of Rs. 2,960-10-0 out of

" the moneys received by the second defendant, Kuppa,
~D01h& Co. The Tribunal of Appzal, howeve1, ‘held,
on- 28th April - 1915, relying. on the authority of"
Gobmdaranee Dasee v, Brinda Ranee Dasce®, that it -
- had no ]urlsdlctlon to make an order for refund of the
compensmmon moneye pa1d to the’ second- defemiant ".

<

L (1908) 35 Cal. 1104
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Kuppa Dolla & "Co:” Hence -the - plesent su1t ',_I.'h\e"

- défendant contests the plaintiff’s’ claim on the following - — '
. GaNgADAS

~grouhds : First, that the plaintiff is estopped fi'd\m

questioning the payments-of compensation moneys by
the Special: Collector to the. parties interested by his
conduct. Second, that the Special Collector had no
jurisdiction to make the reference under section 18 of'~

“the Land Acquisition Act, (a) after payment had been
made -of all the compensatlon moneys in accordance

; with his award before any objection had been raised to
‘to the award, and (b) when there were no moneys
which could be deposited with the Tribunal of Appeal -

~asrequired by section 31 (2) of the Land Acquisition
Act. Third, that the Tribunal of Appeal had no juris-

dictwn to entertain the reference, and lastly, that the -

present suit is not maintainable as the plaintiff has'not

appealed from the order of the Tribunal of Appeal,  , »
dated 28th April 1915, as provided in section 48-(11) of

- Act IV of 1898. . Counsel for the plaintiff contends that
~as all these questions were raised before, heard -and

~ finally decided by the Tribunal of Appeal, a Court of

exclusive ]urlsdmtlon this Court is -not competent to
‘try the same questions under section 11 of the Code of
Civil Procedure. I do not consider this course a satis-
factory way of dealing. with the ‘questions raised in.
‘this suit by disposing of them in such a summary way.

1, therefore, propose to deal with the pointg raised by

the defendant’s counmsel.  The first point to consider is,’
is the plaintiff estopped from quéstioning the payment

- out of the sums awarded by his omission to take

" objection to.the award and the" sums . thereby.appor-

tioned and the payment thereof Within time permitted
-‘and further has the plaintiff by his conduct induced
the belief that he assented to such payment and had

accepted the award? It is true that the plaintiff*isa

person 1nterested in the awald and that the Collector,

BEECITEN
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- 1916 ", in hls 1etter dated 25th T‘muftry 1‘)10, states that lono‘
———— before he made his award he had informed the plaintiff
- (JANGADAS
“Muun - that he was going to award. to-hlm_JG; years’ pur-:
Ha Au . chase of-“his'annqg.l ‘rent, but he never adduced any,
Manomep - evidence to induce the Gallector to take any. othe’r’
S Jausl . yiew. It has been further argued by counsel: for
o “the deferidant that the plaintiff has accepted the
~ Collector’s tender because his ‘mortgagee has ﬂccepted
- a sum of Rs 30,000 in full satisfaction of his claim out
- of the sum of Rs.-32,804 beln(r the total amount of the:
plaintifﬁ’s'interest in the land acquiréd and therefow
" should be taken to have accepted the Collector’s award.
“Now it is settled law that the Collector’s awar d is only\
_a tender which.is. only binding on the acquiring pmty :
(Ezra v.-Secr etary of State SJor Indig®™) and that the.
c;lalmants are not bound t0 accept it. Further, it 1s<_
clear that the claimants are not hound to appear at the:
- enquiry before the Collector (see- section 12 (1) of-the: .
» TLand Acquisition Act) and to my mind it -is also B
equally clear that the plaintiff’s mortgagee has a 'if
- distinct and separate interest in the land and that he
- could have never, ‘in any event, got ‘anything more’
_than he did,. and it is further distinctly to the advamt-
~ age of the plaintiff that his mortgagee should accept
"the amount, for by his domg so he saves payment of .
- further interest ; the1ef01e, it follows:that the 1)lalnt1ff
" by not adducing any-evidence befme the Collectm and
by his mortgagee accepbmg the sum of Rs. 80, 000 has
' ‘not celtamly by 1mphcat10n accepted the award and he
- cannot be taken to have expressly accepted the award
as after getting riotice of the ‘award on the 9th Novem- i
ber 1914 he by his solicitors’ 1etter of the 11th Novem~
- ber 1914 intimates to the Collector that he does not -
. accept it. It has been tmther argued- by the defend-
- ant’s counsel that as the plamtlff had notice. that the

o (1905) 32 Cal. 605. -
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:Collector Would 1ny the amount payable to the pfutles -

“he? ought to have- taken steps to stop the payment.
‘within -the time fixed: l)y the Collector. In this con-
‘nection it mpust be borne in. mmd that no time i% fixed

under the 1)10\'1310115 of the Land Acqumtlon Actw ithin |

»Whu,h the moneys “can. be paid; but I am of opuuon
‘that it is incambent on the Collector, unless the ‘partjes
expressiy consent to the paymeuh out, to give a reason-:
able notice to the parties, bearing in mind the provision

of section 18 (2a) of the Land” Acqummon Act, and in -

the present case two days’ notice cannot be considered
a: reasonable notice at all, for the Legislature has
prescribed time within which a party aggrieved can
‘refuse to-uceept the award and ask for a reference and
in the preseut case lic actually did so Within'two days ~
after receipt of notice. The nexb pomt taken " by the
defendant’s counsel Jvas that there was no proper

requisition to the Collector for a reference as contem- .

plated by section 18 of the Land AL(]ﬁibiDiOll Act and in -
support of this great reliance is placed on the obser-
vations in the judgment of OhandavazkarJ in-In re
Land Acquisition Act®. Therelore, it is necessary to.
consider what section 18 of ‘the Land Acquisition Act
provides. 1t provides thatany person interested - who
‘].ld.b not accepted the award should, within the period
-of limitation prescribed in the proviso to the section,’
make a written application to the Collector requiring
bim to refer the. matter for the determination of the .
Court- whether his O]JJGCUOD be intér alia as in this”
case to the apportionmert 6¢f the compensation among
the persons interested and that such. application shall
 state the grounds on which objection to the award is
taken. 1t seemnsto me that it is common ground and
“in fact law. requires it (see Nusserwanjee Pestonjee v.

Meer Mynoodeen Khan®) that these terms must be ;

M) (1905) 30 Bom. 275. . () (1855) 6 Moo. L. A. 134,
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comphed Wlth in order to create and raise the ]urlsdlc-«
tion, for if they be not complied with the jurisdiction
does not arise. Great stress was laid in argument by
the counsel for the defendant that in the letters of the

- plaintiff’s - solicitors, dated 11th. and 2lst November
1914, there was no requisition to refer but merely a
' des1re which is not:sufficient. In the letter of the:11th

November 1914, Messrs. Little & Co. say to ‘the Collector.
that their client “does not accept the award and he is
desirous that the question of compensation- should be

referred by you for, the determination of the Tribunal
- of Appeal and that grounds of such objection will be

forwarded in due course.” Then in the letter .of: ;the',

21st November 1914, Messrs. Little & Co. again state
“that “thelr client does' mot accept the award and is:
~ desirous that the question of compensation . should be
. referred for the determmatmn of the Tribunal of

Appeal and state some. of the grounds of objection” .
From the terms of these letters I am asked to hold - that

" there was no formal requisition to the Collector as con-
- templated by section 18 of the -Land Acquisition Act.
- I must confess I do not see any particular charm in the

word “require” ; it seems to me what, the COlllt has
got to ‘see is that. the provisions of section 18 of the
Land Acqulsltlon Act have been sufficiently eomplied

~ with and T have 10 hesitation. in holding that under -

the circumstances of' the case the conditions of sectlon 18

fof the ‘Act have been sufficiently complied with and

that also in a clear and intelligible way. The next

_point to be considered is that if the moneys are not

with the Special Collector and, therefore, he cannot
deposit them in the Tribunal, can he make ' the |
reference ¥ In other words, is the deposit ‘ofvmoxieyS‘ by
the Collector a condition precedent to' the reference?

. Tt is true that under section 31 (2) of the Land' Acquisi-
- tion Act it is provided that the Collector shall deposit
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thé amount of compensatlon in th& Court but it seems‘ '
‘to'me inconceivable that the Leglslature by th1s could
"have intended that deposit. in. Court should be a condl- :

‘tion precedent- to a reference under section 18 of the. -

Land _Acquisition Act if the requirements of that
‘section are comphed with and. 1f any of the contlngen-
- cies enumerated in section 31 (2) arises. Further the

_provisos to the very section - contemplate payment in

certain cases. I, therefore, hold that deposit of the
amount in COurt is not a condition -precedent to the

making of the reference by the Collector and, therefore,.
_the Tribunal of Appeal had jurisdiction to entertain -

the reference. Then, lastly, it is contended that before

“the plaintiff can maintain this suit he should have

exhausted all his remedies including the right of appeal

- under section 48 (11) of Act IV of 1898. It seems to me‘

that this cats both ways. From the point of view of
the plaintiff he got what he wanted from the Tribunal
of Appeal. Therefore, I 'do not see what further
benefit he could have derived by preferring an appeal

from the order-of the Tribunal. And it seems to.me
that the defendant thinking that there was no mode:

by which the plaintiff could” have derived the benefit
of the order of the Tribunal in his favour also chose

- not to appeal-and left the plaintiff to take such steps as -
he was advised. On tlis T hold that the suit is not .

premature because the plaintiff did not avail himself

of the right of appeal given to him under section 48 (11) -
of-Act I'V of 18Y8. Then the quéstion arises how is the -

plaintiff to receive the amount which he is declared to
‘be entitled by the Tribunal of Appeal? It is clear that
he cannot execute it by ‘enforcing it as a decree of

Small Causes Court as provided in section 48 (10) of -

Act IV of 1898: It is not necessary for me to consider
“whether the decision in Gobindaranee Dasee v. Brinda

Ranee  Dasee® is good law or not. Mr. Campbell
@ (1908) 35 Cal. 1104, v
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Bhau JareM)in which the decision in Gob/ndamnecs

case® was not followed ~It appears” that Anamlrao
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- ;ret‘erred me to ‘an unreported ]udnnent of Batehelor;‘
‘and - -Shah JJ.- (4)u/zdrao Bhaw Jare v. Ga;zpatzz;

Bhaw's case® is dnstmwmﬂnble from - the ‘case ot

- Gobindaranee’s case‘z’ That Was a reference under ;
- section 30 of the Lml Acpuaxbm'l Act by the Assistant-

Collector  who by mistake awarded compenmtlom

_ ‘wcmdmfr to the shares 19{20 to one Ananda and 1/20 to’

one Ganu while their actual shfues were vice versd:.

‘The District Judge held that as it was- a pure. error
and mistake on ‘the pcut of thé Collector he mdered a
‘;refund and held that he had power to ad;udlcare uponf
the refereucp and did not refer the parties to a civil

suit.- The pre%nt c13e is not a case of -pure error (mdf

metakc, it is a case on a different “basis of - valuatlon,f
~the Tribunal has allowed the phunmﬂf more than the-

Collector. Mr., Campbell very fairly adm1tted that 1f‘

. law was. not against the phunmff equities were enmely
/in his favour I have ahuxdy held that law, as it
'~-stands is not a"am&t the plaintiff and his 1’emedy is -
by a suit m the ecivil Coart and this Court has 1nhe1enb’&

~powers to-entertain. such suit and has ]uubdlctwni*
- to try 1t

The resulﬂi_:'\is that there will be a decree for plafilnjiiff,,

for Rs.-2,960-10-0 with interest thereon at 6 pei‘ cent. -
‘ 'per annum from 29th April 1915 till ]ud(rmenb Costs;
;and mterest on ]udfnnenb tlll paymeub S

Sohmtors for plamtlff MesSr" VachacS Oo

'v','«_Sthtors for defe;n_dzmt Messrs. ,S’zm:e Jor ‘S Co

Subt d ecreed

GG‘

. o -

: ‘ﬂ) (1913) Umeported I‘ A Nn 16 ot 191‘3 deculﬁd on 2ath Jxme 1913

S (1908) 35 Cal, 1104,
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