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Before Mr. Justice Beamcm

MARSHAL & Co. (PLAINTIFFS) v, NAGINOHAND FULCHA\*D (DEFEND-
. ANTS).®

O’ -I. F. Contracts—Addition of C.Lto C’ I F. in mdent form——lel of '

T ~Evchange presented_along with  shipping documents and ac:epted by the
“merchant in India—Goods sthped on an alien ship—War between the
- Governments ‘of the shipper and the shipmaster—The alien: ship seized a8 o

. the alien ship and delivery of.the goods to the acceptor—Acceptor refusing to .
~ pay interest and notarial charges held liable 1o pay the sume—Bill of Exchange

_ presented without shipping documents after the outbreak of war—Shipping

" documents becoming void affter the outbreak of wm—-C’ansequent Sailure of
- consideration for the acceptance of the bill—Acceptance conditional—Non- -

liability of the acceptor to pay the prmczpal amount. of the bill, interest and

* notarial charges—The Indian Contract Act (§X of 1872), sectwn 56—The .

"o Negotiable Iustruments Act (XXVI of 4881) section 43.

. The pIamtlﬂEs were merchants doing business at Glasgow ‘The defendants, i

: merchants in Bombay, ordered ’chrough the plaintiffs’ agent in Bombay, fifty’
 cases of Alumxmum circles to be delivered at Madras on-C. L F.C. L. {erms,

: The ﬁrst shipment was to be of fourteen cases, and the remaining ones of -

_twelve cases éach. The first consignment of fourteen cases was in due course
¢ yeceived and paid for by the defendanfs. The second and 'third consignments -
of twelve cases each were shipped from.a German port on-the 16th and 25th July, -
1914, respectively, on two German véssehj 5.8. “Barenfels” and 8.8. “Kybfels,”
Hansa Line. The shipping documents in Tespect of the “‘Barenfels” goods were
<"+ duly delivered to the defendants along with the bill of exchange which the

defendants accepted on 31st J uly 1914. Onthe 9th October 1914, the plamtlffs .

_ .drew another bill of exchange in respect of the *“ Kybfels * goods which. the
. defendants accepted on the 10th November 1914. The shipping documents

for the said goods were not however received by the defendants at the time |

_ of the acceptance of the bill, but weretendered by the plamtxtfs sometime’-
after the filing of the suit. The two bills became payable on the 2nd Octo-
ber 1914 and 12th January 1915 1espectwely, but were mot, met by the defend-

_anis by payment. War being declared between Great Britain and Germany,

. 8.8.*Barenfels” was in August 1914 _seizéd on'the voyage 2s a prize and on her

- release by the prize Court allowed to proceed-to Madras where she unloaded her

. cargo on 8th June 1915 when the defendants obtained possession of their goods
- . . ) - o T R . . v N S

#Q: C. J. Suit No. 149 of 1915,

pri’zg—-—Bz'll not paid at maturity, the acceptor not reéeiving goods— Release of ..
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on payment ¢f the pnnmpal amount due under the: ﬁrst blll but not the 1nte'rest "

from the date of maturity to the date of payment. The plaintiffs sued on ,2nd

February 1915 to recover from the defendants (1) the interest due_on the first ~

charges, and (2) the amount due on the second bill with 1nte1est

Held, (1) that under the first, bill masmuch as the defendants obtained all that' :
they were entitled to obtain under the C.I. F. contract when the bill - Cwas
presented to them for acceptance, that-isto say, good shipping documents, =
the risk after the acceptance was entirely their 'own and that having vefused *
- payment on maturity they were liable to pay over-due interest after that date’ :

- and the notanal charges incurred by the plamtﬁs ;

(2) that under the second bill inasmuch as s the bill of lading had’ become a
voxd eontract ‘before it was tendered to the defendants on the 10th Noveni- .
‘ber 1914 ‘there was at that time a failure of consideration for the acceptance of -

i the bill dnd they were not bound to pay at matuuty

P

Arnhold Karberg dZ Co. v. Blythe, Green, Jom dam & C'o, Theodor Schnezder;'-

& Co. v. . Buigett & Newsam(l) followed

It is an accepted prmmple of maritime law that all -contracts of aifrelght-j,. :
-ment are put an end to by the ‘outbreak of hostilities between the Governments

A .of the shipper and the shipmaster.

- chants carrying on business at Glasgow. The plamtlifs s

”.c I.terms. U

" On the 18th April 1914, the deiendants ordered through
" the firm of Abdul Kader Noorbhoy and Sons, the plaint- -
_iffs’ agents in Bombay, fifty cases of Aluminium circles-
on C.I F. terms and conditions set out in an mdenp
* form signed. by the defendants. The said order ‘was
accepted by the plamtlﬂs, and the plaintiffs’ agents, )
E commumcated the acceptance to -the. defendants on or -

. Esposito . Bowdenm followed.

- 8UIT to recover money.

The plaintiffs, Marshal and Co. were a firm of mer- .

received orders for specified goods from Bombay and
‘other places through then‘ accredlted agents on C.IF.

s

about the 10th May 1914. Under the aforesaid indent
- @ [1915] 2K. B 879, “ e ) (1857) 7 EL &BL 763, |

~ L
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the fifty cases were agreed to be shlpped to Madxa,s in
)fom lots, the first-lot was to be of fourteen-cases to-be
-shipped within four to six ‘weeks: from the date of

acceptance of the order and the 1ema1n1ng three lots X

were to be of twelve cases eacﬁ to be shlpped at the
j interval of four weeks each. . e :

The defendants accepted a b111 of exchange drawn by‘» :

‘the plaintiffs for Rs. 611-14-7 against the first shipment

of fourteen cases, got delivery of the sald goods and pald -

: the amount of the said bill..

- On the 30th July 1914, the’ defendants accepted the bill
"of exchange dated 16th July- 1914 on the representation
‘made by the plaintiffs’ agent that the twelve cases

: ;‘eferred to in the said bill of exchange had been shipped -
~and'that the same would be delivered to the defendants :

~ in or about the middle of August 1914 and before the
" due date of the said bill of exchange. The said twelve:
~ cases Wele shlpped on board a German shlp hamed
g “Barenfels On the: aoceptance of the bill of exchange
'.ipresei}'ted by the Hongkong and Shanghai Banking
~ Corporation, the defendants received the bill of lading,
~the policy of insurance and the invoice. The bill be-

- came payable on the 2nd October 1914, but the defend-
~ants declined to pay the amount due thereunder as they

_-did not receive the goods: » Owing to the outbreak of
. war between Great Britain and Germany on-.the 4th
August 1914, 8.8. “Barenfels” was captured as a _prize

- in the Mediterranean and taken to Alexandria. Even-

tually she was released by the prize Court, sent on her

" voyage to ‘Madras, her original port of destination, and

the defendants obtained possession of the goods. The

'_detenda'nts paid Rs. 4,461, being the equivalent of the

. pmnmpal amount of £294-10-0 under the bill on the 8th
“June 1915. ‘The defendants, llOWGVGl 1efused to pay
interest between the date of maturity and the’ date of the

taking of goods, and the nsual notarial charges, Another.

1916, -

- MarsHAL

& Co:
v
Nacivcudno
’FULGHAND.



'476 INDIAN LAW REPORTS [VOL. XLIL.

, 1916, sh1pment of twe]ve fases was put on bo'ud a Ger—*
—— man ship’ named “Kybfels” on 25th J uly 1914, On the
' ng“é‘;ﬁ“‘,: ‘./9th October 1914,-the plaintiffs drew a bill of exclnnge
o “in respect of the said goods for £294-10-0 against” the
%}Gfgﬁf}?ﬁ” defendants who accepted the: same on 10th Novem-
¢ ber 1914. At the time of accéptance of- the said bill of
exchange no b111 of ladmg or other document relating

to the said cases was handed to-the defendants but the -

.same was promlsed to"them. The bill became payable-
on the 12th January 1915, but the defendants dechned

to pay. the am ount under the b111 SR

o The plamtlffs filed. the present suit on 2nd I‘ebruary

1915 against the defendants to recover: (1) Rs. 191-9-6
belng the amount of interest under the first b111 from
the . date of 1ts maturity to the 8th June 1910, together

~with Rs. 10; notarial charges, and (2) Rs. 4,452-4-6 with

interest due on the' second. bill. In their amended plalnt

- ‘the nlamtlffs pnt forward an alternative case that in deq-
patching goods they acted as the agents of and under the -
instructions of the defendants and that as such they
‘claimed to be indemnified by the defendants in the sums-
sued for by them. The defendants conténded, inter alza ,

A:that the- acceptance of the bills of exchange by them
was conditional, the condition being that the plaintiffs
or their agents the Hongkong and Shanghai Banking -
Corporatlon should place the defendants in a position to :
- demand and take delivery of the said goods, that in any

" event they were nog liable on the second bill as the ship-
-ping documents were not delivered on the acceptance

~ of the bill, nor tendered even afterwards, - The defend-
-ants further’ denied that the plaintiffs acted as the- ;
agents of the defendants. The plaintiffs not only acted
-as principals, but got the Shlpplng documents: entered
in their own name and to their own order with a view of -
not partmg with the ownushlp of the goods untll they
recelved the price of the goods, :

V-
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Some months after the ﬁllng of ﬂ1e smt the plamtﬂfs - ',.1916-.‘ .
tendered the sl11pp1ng documents 'in 1‘espect of-the ~ T
“Kybfels" goods but the defendants 1efused to be bound»_,ﬂ L& Co,
by them. I“‘NAGI;‘OI;A‘N;s
( ‘FULcanng

.Bmmng, with Stmngman for the plamtlffs
f Wadza Deésqi and: Tm*apore f01 the defendants

BEAM’AN J. :—The plalntlffs Mess1s Malshal & Co.
of Glasgow, sue the defendants, Nagmchand Fulchand ‘
a firm, upon accepted bills of exchange.. dlawn by the g
plaintiffs upon the defendants in respect of two: cargoes -
slupped on the Hansa Line B‘uenfels ~and” Hansa -
Line “Kybfels "~terms C.IF.CL, goods Alum1n1um ‘
circles—date of shlpment on “Barenfels”; 15th- July, :
1914-——date of shlpment on “ Kybfels ” oth J uly 1914

The plamtlffq geneml alleﬂatlon for the purposes of: :
tlns stit is that-they were never p1mc1pals but melely; f
- defendants’ agents for the purpose of these goods. That
~~was not the form in which they onofmally brought the
~suit, and there' cannot be the least doubt that they have
 had recourse to this ‘line of attack as the result of a.
judgment recently deliver ed by the Cluef Judge of the.
- Small Cause Court. In my opinion, after heanng Mr
anmg 8 mgument upon this point, the alternative -
~case is éntirely withoutfoundation. I cannot dls.cern~
any feature of agency or in the least resembhng agency -
~-in " the. transactions. between the plamt;ffs and - the
' defendants, revealed by the evidence in the. plesent o
~ca%e. The only agent in the matter was Abdul Kader
and he was the plaintiffs’, not the defendants’, agent. ..
- Colour may always be given to forlorn hopes of this
kmd by-the. 1nclus1on in the Indian indent forms.of c.I.
in addition to the . LF. universally used and understood
thl oughout the commewml world. . Itis only necessary -
_.to look at the ougmal plaint, the -evidence of Abdul
Kade1 and the mvome f01 the aoods per 8. S « Kvbfels ”
ILR 10——3 ‘
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,,1916-' " 'to see how unsubstantlal the pla1nt1ffs contentmn is
A ‘that they were, by. some process altogether unexplam—
> Méug: AIf ed and 1nexpllcable as faras I can see, ' converted: into
oo * defendants’ agent. - In truth, both the transactions are
NAGINCHAND

- Fyucmanp, ordinary commercml dealmgs between prlnmpal and
o pr1nc1pal on C.LF. terms and the additional cI, I pre-:
‘sume, . is 1ntended for. the beneﬁt of Abdul Kader.-
‘Whether 1t be or Whether it be not would not affect
my conclusion in the sllghtest degree that neither -
. were the pla1nt1ffs ever in fact defendants’ agents nor
‘ever thought themselves to be so until they were pro-.
‘ bably advised that their position as principals in a
; 11t1gat10n of this kind was insecure. .. It is plain enough -
that, up to the 17th September 1914, the plaintiffs. had
a truer idea of the1r own rights and Tiabilities in these
transactmns ‘than that of the legal adv1sers Whom they
) then consulted This change of front appears' to have
“ocearred. between the 17th September and 9th. Oetober
- upon which date' they resolved to send on the somewhat
belated shipping documents relating ‘to- the Kybfels 2 )
shipment of Aluminium circles and get the defendants’
acceptance of the bill ‘drawn against those goods. The -
points raised in the argument are pomts -of Very gleat
1nterest and subtlety.

But before disposing of them iti is nécessar y to clear
“the-ground by dealing, with and laying out of the case,.
the claim in respect of the shipment- per S.S. ¢ Baren- -
fels” of the 16th July 1914.  As to that, the posmon ~
~now appears to me to be simple and clear both in law-
- and fact. The goods were duly shipped by the German
*steamer « Barenfels which put to séa before the “out-
break of war.  The sh1pp1ng documents that is to say, -
the invoice, insurance . policy and “bill of lading were
duly presented’ to the defendants, Naginchand Ful-
chand, in Bombay, along with the bill of exchange for'
acceptance on the 31lst July 1014, The terms. agreed



'VOL XLII] BOMBAY SERIEQ - _,479'.'

upon by the partres to these deahngs were clearly D/A o 1916-;' i

~or acceptance against- documents. “The defendants daly. - M r, :
ARSHAL

“accepted against ‘these documents Whlch were- at that = &Co. = -
+time in good order and -all quite legal and valid, . That - NAaxvanrn
N T

* being-so the property in the goods thereon passed t0 . Furcuanp..
the. defendants and the plalntlffs disappear from’ the | ‘
transaction. That is to say, they would have dlswppear-
ed but for the happening of an untowald' event and
" the subsequent refusal by the defendants to pay the bill
‘on maturity, The “ Barenfels” appears to have been
~captured in the Mediterranean and taken: as prlze into _
Alexandria. Eventually she was sent on her voyage to
Madras, her original port of destination, and the defend--
“ants obtained possession of their goods. But they
: réfused to pay the plaintiffs’ interest- between the date -
of maturity and the date of the taking of the. goods as
~ well as the small sum of Rs. 10, notarial charges. Hav- )
ing regard to the tlue nature ‘of C.LF. contracts abouf
.which I entertain no doubt, it ,:appears\to me that upon .-
* these minor heads the defendants have no case. They
obtained all that they were entitled to obtain under
--thé C. LF. contract ‘when the bill was presented to them
“for dcceptance, that is to say, good shipping documents.
They accepted against them and thereafter the risk was |
entirely their own and they were not entitled to refuse
' payment on maturity, and having refused payment on "
maturity they are ‘clearly liable for overdue -interest .
after that date. And that, I think, sufficiently disposes »
‘of the elalm 1n thig suit in respect of the first cargo._

: The case is much more comphcated W1th rega1d to
the “ Kybfels”. % There appears to be no doubt but that

- the’ shipping documents Were duly obtfuned on the 25th

- and 31st July ; that is to- say, a German bill of lading
,.on the 25th and an English policy of insurance on the |
' 8lst. Strictly speaking, ‘that is all that the plaintiffs
* were required to do in the ordinary course of dealings
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"-,'13:1_916- ‘undel a- CIF- conbmct pwmded ot' course, that they

‘,_M—Anr—sn_—;xr; forth\mth forward such shipping docmnents “to thelr

& Co. . purchasers along with "their bill to be accepted by the
Nm:omwn latter. The te1ms may be DIA or D/P But in the'”

FuLouaxo,, present case there is no doubt that the understanding .
“ . of the parties was that acceptance Was to be- fwnnst
"documents. Unfmtunately long -before these shlppuw .
. documents could have. reached the defendants in Bom- -
- bay a state “of war had broken out between His Bmmﬂh -
- nie Ma]esty and the Empire of Germmny And the ques-.
~tion then arises: What are the 1esu1tant legal rights
: and liabilities of paltles under C.IF.. contracts situated -
a8 ‘the plaintiffs-.and defendants were here ? Hpeak-
mg generally, we may adopt the judgment of Kennedy
“L.J.in the case of Biddell Brothcrs v.H. Clemens Horst..
C’ompanym unquahfiedly approved in’ the House of
‘Lords as finally  and satisfactorily determining what -
~ is the course of busmess and what are the -rights and
B obllgatlons of partles to and under such C.LF. conbl achy.
The more delicate questions Whlch have been. amued
~_here with considerable skill on behalf of .theé plamtlf_fs :
~ do not, however, arise under normal condltlone but are-
. dependen}t‘upcn -variations introduced by the existence
- of a state of war. Taking it as settled law thatin the. -
“ordinary course of business a seller on C.LF. terms is
““entitled to be prepaid by his buyer on plesenmmon foo .
the latter of valid and. legal shipping: documents, the
. question to be answered here is: . How_ i that’ course -
. of business affected by, and in the eyt of the Courts by
~what rule should it be Govemed under, war COlldlthIlS ?
" In the ﬁLSt place what is to be examined is the effect
-of war upon contracts made between the subJects of
" belligerent States before war was declared. ‘As a
genelal legal proposition the Courts appear to have
' accepted thls, that contlacts enteled 1nto between

: ' : ™ [1911] 1 K. B. 934at p 904¢ ,
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subjects ot countrles whmh Were 113 peace When ‘the :
contmcts were made, are not necessarily abrogated by.
‘the breaking out of hosblhtles between those countries. .

‘The general rule appears to be tlnt unless ‘the contlacts g

1'91;6."2

MA[“;UAL
& Co
R A

o NAGI?\CHAND

“are of o very special kind, the effect of war is not to
av01d them totally -but merely to susnend the remedles

of one or other of the partiesto them, -Such contracts
Would doubtless remain in- abeyance dulmﬂ' the" con--

tinnance of hostilities but:upon thelr ‘ceasing no good
reason can be shown why the: rmh‘ss still enforceable

should not be duly enforced, the Governments of the -

~parties to such contracts having gnow re-established all

peaoeful and normal relations. Bu.b there are exceptlons :
‘to. be -engrafted -upon these general rules. . Some of .
those depend upon the very spemal‘featules of the con-
‘tracts under consideration, and a better illustration

perhaps eould not be found than in the. case, recently

decided by Rowlatt J., of Distington ‘Hematite Iron
Company, Limited v. Possell § Co.®  The ratio deci- -
dendi in all cases of that kind is"a rule' of common

’sen_ée ,rather- than law. and is -referable to ‘this dominat-
ing consideration that if the contract is of a kind

_requiring continuous performance of mutual dutles by
the parties to it and such duties cannot be so mutmllv .
performed during the continuance of a- war, and further
suspenslon of such mutual rights "and - obligations for
‘an indefinite peuod going much beyond merely placing

“the coritract in abeyance,.the result-in the eye -of the
law would be that the orlgmal contract is void inas-
much as taking it up upon ‘cessation of hostlhmes would
- be something more than renewmg it, ®vould, in fact, be
- gubstituting for it an_ entirely new contract. A like

rule would doubtless be applied.to’ ‘the case of bartner- .

ships between subjects of belhgerent states- and many
. other special. 'cases 1<Tht be given. -The ‘partlcular

S ek, 11,

FULCHA’\ID ‘ :
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contracts however, Wl‘bh Wh1ch I am here concerned .
seem to have been excepted in the earher ]udgments ofl
‘the Courts almost as matters of course and -without

reference to any special ‘considerations of this kind. *
"In his judgment in the case of Esposito v. Bowden®,’

~ Willes J. lays it down as an accepted  principle” of the
_maritime law that all contracts of affreightment are put’

- an end to, by.the outbreak of hostilities between the
" Governments of the shipper and the ship-master. In

all such cases, he adds that it is the duty of the shippex ;
. to unload his goods and of the master to find a- neW
-employment for- his- ship. Obviously, however, that -
~would be ‘quite 1mposs1b1e in a great number of - cases -
under conditions such as those ;which subsisted. at the
time when ithe “ Kybfels” took her ‘cargo on ‘board.
~ Nor is it-easy to say why a contract of: affre1ghtment
- ghould necessarily be put an end to by the outhreak of -
hostlhtles between the Government of the shlp-master

~ and the government of the port of its destination:
- Doubtlessno captain could be expected in such circum-. -

"stances to carry out a voyage at once and so far as his

, liability for freight money paid to him extends he would -

have the ordinary excuse excepted in almost every bill

of lading that the fault: was not his but referable to -
- restraint of Princes. As far then as. the mere obliga-

tion of a shipper, who has received freight to make the
voyage, extends, this may be a case which, in the eye of
the law,. becomes 1mpossﬂo1e of -fulfilment, and time-
~ being of its essence, the result’ is not merely to suspend
" but entirely to avoid the contract. "It - may, however, -
~ be doubted whether the holder of the bills _of_}l‘adlng, as

| é‘vide_nce of such contract of. affreightment; would not

- gtill retain Some valuable rights against the ship-master

“upon the cessation of hostilities, and it can Hardlybe .
said that looking upon the bill of lading rather as a -

O (1857) 7 EL & BL 763,
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E rece1pt for. goods ‘than as 1mpos1ng any contmuous“,

~obligation upon the captain of a ship.to carry them to

.some commercial  value. Wllles Jo mdlcated a doubt

whether the same sweepmg legal prop‘os1t10n Would be

applicable to cases such ag the case of the “ Barenfels”

.in which the voyage . had been commenced ‘before the
: outbreak of hosmhtles In pnnmple T confess I can see
no distinction between the two classes of cases though
- the practical results might be dlfferent In point of.
. fact the whole of the * Barenfels ” ‘cargo was duly-
received at the port of destination ‘so far as " this con-

‘signee was concerned after her capture as prize by the

. British authorities. "But left to herself there can beno -

“question that the “Barenfels” would not have con-
tinued her voyage or taken the risk - of capture by the
“enemy. - So that, viewed- merely- from the theoretico-

legal stand-point, I cannot myself say that any valid-

distinction can be drawn between cases-in which the

“voyage had, and cases in’which it had not, begun..

Indeed in the latter case the remedy suggested by the

-'learned Judge must, where the ship is still lying in a -

~hostile port, be entirely beyond the reach of the shipper.
*Taking it, however, to be settled law that contracts of

aﬂlelghtment entered into in time ‘of peace between

“the subjects of countries which go to ‘war while part at
least of that contract is. executory, are thereby. imme-
" diately and- finally ayoided, it is to be'seen how that
rule would. operate upon parties to. C.LF. contracéts one
~ of whom is obliged-to- supply the other with shipping
" dbcuments beforé: that other can be compelled to repay
him his outlay. Tt is not uncommonly said that in cases
- of this kmd Wh1ch are partly no doubt cases under the
- general law of contract ‘hut partly and ‘I think T may

_.sayin a much 1a1ger degree, governed by special War-

* Proclamations prohibiting trade with the enemy,viewed

101g,

| Masomat, -
‘a dlstant port, that document Would stﬂl not. retaln'_; e Co ¥

& Co..:
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in’ the ﬁrst 11ght ‘the: rlghts of partles fall to bet{‘
regulated under sections 32 and 43 of the Negotlable In-

struments Act. I think, however, that those sectlons

so far from exhausting do not really touch the pomt ofi
d1ﬁiculty with which I am dealing. The con51derat10n“
for the acceptance of the bill of exchange under CLF."

_ contracts D/A according to alf mercantile usage and-as is -
" now established and well-understood law, is- no morel

than the productlon of good shlpplng documents, and if -

.those documents are good shipping documents and: vahd )
- at the time they are proffered to the buyer, then. the factj
that: they become invalidated and void by the subsequent

outbreak of ‘war, so making the case appear, to fall under .
sectlon 43 of the Negotiable Instruments Act, Would -
have as far as I can see, neither 1og10a1 nor legal ‘bear- -
“ing upon the already established ri Ghts and 11‘1b111t1es

__of the partles to C.ILF. contracts. I‘or it-is clear that.
- eliminating all war -conditions, once the buyer has i\
accepted the bill of lading and the’ insurance policy -

and has paid against. them, his only remedy is. under“:

~ the one or the other of these contracts and’ he has MO
rwht to recover against the vendor should the terms’ of .

. either of them be infringed either by the ship-master or

the Insirance Company. - It is only, I suppose, when,

. upon arrival, the goods themselves should be found to- _
_ be.of an entirely different or inferior quality from . the '

~ goods ordered, or not be the goods- ordered, or in ex- .

treme cases of ‘that kind, that a case for damages ‘1g‘nnst‘_*
‘the C.LF. seller mlrrht be made out T am not, however, -
‘ concerned with circumstances of’ that klnd What' I‘
WlSh to emphaslze is that .the. 1nsu1ance f1e1ght and.
“invoice papers, all at the trme in “due- order, ‘legal and,
- valid; baving been tendeled to the buyer and the’ buyer

" having accep’ted ‘the sellers "bill against. them," the".

“matter is, so far as- the G.LF. contract may be talen to

“run its no1mal course, ﬁnally concluded between the"‘

 seller and buyer, - This hardly needs 1llustrat10n as
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~ for example, in the not uncommon case of the shlp hav-

“ing actually become a- total loss before .the sh1rp1ng"3

“documents reached the buyer. Nevertheless no one
“shall say that he is thereby absolved from his ha,blhty'-
~to the seller on -C.LF. terms, nor has any such eonten--
“tion, I think, ever been raised. “But one would haveg
thought that S0 common and stamng a. feature of con-
" tracts of this kind would have led to a little more .

careful and searching analysis of the extent to- which
: the same principle governs or is modified by the sud-
“den introduction of an entirely new element such as

- the outbreak of war and the terms of War Proclamatldns ‘
agamst tradlng with the enemy.  We have no greaterf

_authority on this branch of the law than Scmtton L.J,
-who, as Scrutton J:, decided the Very interesting- and

instructive case, 1eferred ‘to him’ by arbitrators, of
Arnhold Karberg & Co..v. Blythe, Green Jourdain

- & Co. ; Theodor Schneider & Co. v. Burgett & Newsam®.

There Scrutton L. J. lays it down that the key to many -
-of the difficulties ausmg ‘in C.LF. contracts -is, in his
~opinion, to hold firmly before the mind this point that

in law. what is contracted.to be sold and paid for is not
“the goods.but the shipping documents. And he, goes’
on to say that it is not essential that if the goods do
‘not arrive, the buyer should have a good clalm on one

of the contracts, but it is essential, in his op1n10n that .

before the buyel can be asked to accept the bills dravvn
‘against such shlppmg documents, the contracts he is

" thus asked to take over substituting himself thereunder
for his seller should:be good legal contracts such as he
"may lawfully enter into:- Upon the first point, the

Court of Appeal consisting. of Swinfen Hady L. J.,
Bankes L. J- and Warrington L.J. dissented from
Scrutton J. Wh1le, upon “the second point, they . unani-
mously agreed with him." ThlS has caused me: the

N ; ® [1915121{ B, 379 '
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greater dlﬁiculty because while upon analysm 1 should'

- have thought that there was little doubt that the first
dictum for all pracmcal purposes was. correct, I thmk

there was as little doubt that the second was as least; ’
arguable. . But in all cases of this kind which are cases

" of contracts governed by the Royal-Proclamation, there ‘

can be very little .doubt that what would have ‘been
comparatively easy perhaps to-.analyse and understand:
had become somewhat confused by the literal adhesion

~.of Courts to every word of that somewhat loosely phras- '

ed and ‘sweeping - Proclamation. For example, in such |
a case as that of Duncan Fozx & Co. V. Bchrempﬂ &

_ Bonke®, there can be no doubt but that the decision
- was mainly influenced by the consideration ‘that the

bills of ladmg ‘were for-a voyage termlnatfng at-a
.German port, and, therefore, the Judges had no hesita--
mon‘whate‘ver in finding that as between the plaintiff

“and defenda{nt.in the suit before them, compelling tvhe;

defendant to accept' against such shipping documents
would be the same thing as compelling him to trade

. with the enemy. The goods . were clearly, in. ~the.

. opinion of the Court, in course of txansmmsmn to an

enemy port. Doubtless, if they had got there and had
been of service, use and comfort to the .enemy;.any
mercantile transaction which could have contrlbuted :
to that result would have been within the spirit ag well |
as the letter of .the Proclamation. But when we come
to analyse what has really occurred in' all dealings- of

~this kmd notw1thstand1ng the ease with- which the_;

result is brought within the actudl language of the. ‘7

' Proclamatmn, it may, I thmk “be - fairly . debateable -

-whether. that Proclamation has, in law any decisive |
bearing upon the rights established between the seller
‘and buyer; sitnated as were the seller and buyer in

_ .Duncan Foxé Co. v. Schrempft & Bonkem -For in allt-

~ ®[1915] 1 K. B. 365,
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- cases of that kmd there is 1ealiy a double contract thej R

latter. palt of which may or may not be trading with

the enemy but has -really nothing to do with the con-

tract originally entered into between the partles before -

“the war broke out. - Thus before the outbreak of hostl- )

lities, let us say,. A buys from B certain goods to be

¢ oons1gned to a destined port. B pI‘OCU.I es the goods at -
his own cost, puts them on a vessel, obtains the ship- .
ping documents and sends his bill to A for the- price
C.LF. and along with his b111 he -sends the shlppmg '
documents. Now, here is a complete contract between.
‘A and B, and cer tamly B, the seller, can have no inten- -
~tion of trading. with the enemy -or trading with any-"
“body but A. A may have had it in his mind to trade ‘
~with the enemy or anybody- else, but what concern. is
“that of B’s? B is out of his money for the goods pur--
chased on b._I.F.’terms in the course of business for A .
~and by his order. Unfortunately, war breaks out and -
the destination of the ship happens to be an enemy port

‘and A desires to avmd the contract’ (although he might,
'in the particular case before the Court, very easﬂy have

_deflécted the course of the voyage or unloaded his goods), "

‘relying upon the language of the ng s Proclamation,

and seeks to be released from his lawful obligation to B, |

' upon the ground that he had theunlawful intention hlm-
“self of trading with theeenemy which he cannot now carry
-out. Soina recent Bombay case, that of Nissim Isaac

Belchor v. Hagi- Sultanali Shastary & Co®, where the

goods were apparently to be shipped from Germany,

although the point. which Macleod J. discussed in the -

greater part of his jndgment ‘was entirely different, he ap-

pears to have entertained no doubt that the presentation
_of such shipping documents was no consideration forthe -

- acceptance of the seller’s bill. . He dismisses the sub]ect

- in‘a sentence, merely.saying that he cannot understand

(- (1915) 40 Bom, 1.
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”'how snch operablons conld be sald not to v101ate the

_‘provmlons of the Proclamamon The ‘matter has. here

to be very much more. minutely considered and it does

" not appear to me to .admit of such easy and 1f 1 may

 ForLcuaxp,

say Wlthout offence, summary treatment. It is ‘quité
true that havmg regard to-the current of author 1tles in:

" England, the words of the Proclamation have been en-.

, forced with rigorous exactness to the letter, Whlch 111
' such cases as Rex v. Oppenhezmerm celtalnly seems. to

go very much beyond the spirit.. That was the case of

“one prosecuted criminally under the Proclamation for>

_-‘obtamlng goods, wares - and ‘merchandise from’ the .
: ,enemy s ~country; and it  was found as a fact that the-

~goods he obtained were his own although he doubtless

\ obtalnea them from the enemy’s. country: That -was
- _held to be no ]usmﬁcatlon in law. He was. convmted at~

the Assize and the Court of Appeal felt’ nb doubt- in
confirming ‘the conviction. Yet one Would have thought-

' that looking to.the spirit and intention of the Procla--
‘mation the-words relied upon. by the trial J udge Atkin

- J. for his ruhng of law, which was approved upon the"
- same phrase’in the Court of Appeal, would, in - their

- natural ¢ontext, mean obtaining -goods, wares Ot mer-
g __chandlse of and from the enemy’s country. For 1t could:

,?hardly be. contended that if the thing could be done,
. Obtaining one’s "absolute property, which had happened

to be left at the outbreak of war in the enemy's country, -

~ fromthat country, could either in theory or practice,
- in letter-or spirit, be a violation of the King’s Procla-.

,matlon That Proclamation has been extended in every.

B dlrectlon to matters which are not etrlctly speakmg

within the ordinary _meaning of trade-and commermal_
relations, so as to prohibit every kind  of intercourse:

. between the King’s s{lbjects and the enemy. - But all-

_ those extensions have been upon a very définite-

-

@) (1916) 31 T. L. R. 369.
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'pmnmple Wh1ch is entuely dlﬂelent from the rlgomus:

application of the words in the manner -and ‘sense in .
: (1) MABSHAL
which they were enforced in Oppenhezmm‘ scase®. And= .

1if ‘we look at the scheme of _the Proclamation as a whole,
-particularly with reference to the. preamble we_find
that it rests mainly upon the old common law, and

‘after reciting the dates upon- which war broke out, or-a -
state of war existed between His Britannic Majesty’s
‘Domlnlons and those of the - German* Empire and the
Dual Monarchy, respectively, it goes on to'say that it is

contrary to law for any person, &e.,’ to trade with or

‘have commermal transactions Wlth &c: Then follow -
‘many specific prohibitions, of which those contamed in |
the seventh clause are- by far the widest and cover
almost every eoncelvable case of illegitimate trading

‘or having commercial relations with the enemy. . Still,

speaking generally and havmg ragard to the Qb]ect of
,bhe Proclamation, I should suppose that it"was intended -
to prohibit actual tladmg or the institution or mamten—v

ance of commercial relations with the enemy, on and -

‘after the date of the existence of a state- of war. Tt is
true that special 1efe.renc’e_ is made to cer tain continuing

contractual relations, particularly those under life
insurance policies and the like. But I-should doubt -
whether merely taklng over a suspended contract, the -
completion of which, 1f it ever .could be completed
could not by any means augment the enemy s wealth d
‘or increase his efﬁmency, would be any contravention
of the principle, at any rate, of this ‘Proclamation. It -
would be othervnse if in order to effect the completion .
of such a contract it were necessary to do anything.

to the detriment or diminution *of -“His Britannic
Ma]esty s resources .and the corresponding increase of

‘those of-the enemy. “And if thatbe the  true scope and ’
intention of the Proclamation, then it would be a

@ (1915) 31 T. L. R. 369,
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; questlon of some n1cety whether in the case of contracts

made between an.Englishman and a German “before

_the outbreak- of the war, the taking over by another

‘Englishman, frorn the original .contracting . English-
man of that contract, would in itself constitute disobe--
dience to the King’s orders, that is to say, if ‘the party

- so taking over were content to await“the telmlnatlonf
~of the-war on the chance of then obtaining his 11ghts
- and. partlcularly ‘where the contract was of. such a
- character, that ouly the executory part must of necessi-.
- ty advantage the Klngs subject and coxrespondmgly’

‘ dlmlnlsh the resources of the enemy

Referrlng now to the second dictam of Scruttonf'
J. in the trial of drnhold Karberg C’ompany s caseﬂ)
the learned Judge has laid it down that, in C. L F.-
‘deahngs while it 1s not essential that the buyer should

~ have: agood claim on. the contracts sent him’ by the -

'seller it is essential that those contiacts should be of -
a kind into which he could lawfully enter. In thlsk
and all cognate cases the logical infirmity ‘of the con-
clusion never appears to have given the English Courts
‘any “trouble, even assuming that it was present to the -
minds of the Judges. For, in all cases of the kind .
the contracts of which Scrutton J. was speaking are

~contracts not between the ¢. 1. F. seller and buyer, but

really-between the . I. F. buyer and’ third parties,
that is to say, the ship-master and *he-insurance com-

pany ; and those contracts at the time they are made'

are made by the seller in pursuance of the ordmaly‘

~ course of business, not for himself, but for his buyer

*with the intention of passing them on to him 'as soon

- "as they can be carried. Ina very large number of cases,“

bills of lading are made out in the name of the .buyer,-
‘directly, and in all such cases the contract between-
himself and the ship-master is concluded on the day of'\

‘0 [1915]2K B. 379..
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'the executlon It appears to me’in theory to make not
the least difference, though their transmission may be .
»delayed. by days or weeks or according to d1stances even
by.months. Isit then a case of conipelling buyers t0 .
ente‘i' into contractual relations with the enemy sub]ects‘

in contraventmn of the King’s Proclamation-? This ap-
pears to’ me to be the real ground of the Ieadmg English
‘decisions on the point. Quite apart from ,any con-
sideration of policy, quite apart from any consadera-
-tion whether or not what remains to be done under
the contract, assuming’ ghat it -can. possibly be done,
‘would be to the'advantage of the enemy country, the
Courts appear to have gone upon what looks like
‘rather a sentimental reason, namely, that in this
pecuhar form of dealing, the buyer is not to be forced
into -contractual relations with an enemy, before his
-contract with his seller is completed “But- upon ‘the

fllne of reasoning I am followmg, there need be no such

frenewal or substitution of such cox}tractual relations
where the bill of lading and the insurance policy -are

-in the first place taken out in the name of the buyer,

even for a moment. With the takmg out and execu-
tion of them, all the contractual relations which ever
will exist between the buyer, the ship-master and the
.ingurance company, are already in existence. And the
“mere forwarding of the documents makes no substantial
‘alteration in what has already passed. Doubtless there
would be a difference if after the outbreak of hostilities
. the seller had taken out an insurance policy with the
enemy or received a bill-of lading from the master of
“an enemy ship. Both these contracts would have been
in their inception illegal, and not such contracts as

- could be proferred by way of consideration for the pay-"

~ ment of the price of the merchandise. When Scrutton
- J. says that contracts entered into by the seller, on
* behalf of the buyer, meaning of course the ordinary
. shipping documents, must be contracts which the latter
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N could lawfully enter 1nto 1t appems to me thmt 1t is

only in the .case I have suggested that that dietum.
could 1nvar1ab1y be applied.. For, even Whele ‘the b111‘;
of lading is not taken out-in the name of the buyer but .
in that of the seller, according. to the de01s10n of -
Kennedy L. J. in Biddells case® the property-in-the-
goods still passes from the moment of shipment, and-

-the only-effect of the seller getting the sh1pp1ng docu-
“ments in his own name is that he retains a:jus dis-
ponendi untthe has endorsed them’ over to the buyer.

Bat this jus disponendi s something  different fromi

'What the law means by property in the goods and

there can beno question, T think, but-that even where '
the seller has S0 obtamed the sh1pp1ng documents in -
his-own name, as soon as he aftel wards hands them

“over to the Dbuyer, the property in the goods in-law-

must be taken to have passed from the moment-of Shlp- :

) ment.  The transfer ‘of the documents by endorsement .
- either direct to the buyer or in blank and- o conveyed '
- to"the “buyer. merely .eliminates.the jus disponendi
~which up to that moment the seller had - 1eta1ned B

And T am now to examme whether in such a case there. ]

“isany real renewal of a contract between .the. buyer

and him who, in the first 1nstance e‘cecuted the ship--
ping documents to the seller. I have. already shown

.that this need not necessarily-be so.  Is it in fact ever™-
. §o within the meaning of the proclamation ? I confess-
I en_tertam grave doubts. It is not for himself that- the '
“seller has made thesa contracts. * He is to take no bene-
fit under . them. ~He merely acts pursuant” t0 " the
‘ ordmary course of business in this matter, for aud’ onf'

behalf of the buyer, and the substitution . of the real .

“for the -apparent - 1elation seems to’ me “to leave the -

‘matter exactly where it was at the tlme the sh1pp1nm

documents Wele obtained. -

0 [1911] 1 K. B 934,
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ThlS brlngs me’ to my last cntwlsm and clear state- 1916,

ment of what I conceive to be the logical 1nﬁrm1ty e
. MagsHay ¢

under'lymg all these ‘cases. It turns ‘upon:an exact .. g'go.
- view of the 1mportance of the time element. - If Iam  » .
NAGINCHAND - :

correct in the ﬁrst part 6f my ]udgment and T have"r FuLcuisp.. -
‘no doubt I am, in holdlng that a tender of shlppmg;f‘
documents which at the time; they are?so tendered are
in all respects good and in‘order, ﬁnally completes the
“contractual relations up 'till then existing between the ;
seller and the buyer, so far, that'is to say, as .any

bhgatlon of performance still rests on the seller; it is :
‘obvious that where war is imminent according to the -
demswns of the Enghsh Courts everythmg depends“
apon the p1e01se moment of time ‘at which the ship---
-ping documents passed into the hands of the buyer.

7 1f - they come into his possessmn as ‘good- contracts;‘
before the declara’mon of hostilities then:the decision in
such cases as Arnhold -Karberq - & -Company’s case®
certa.mly could not . apply to them and  the - fact that-
“war broke out almost 1mmed1ate1y afterwards would
“not, in my opinion, absolve the buyer from hxs obliga-
tlon to pay the bill Whlch he had accepted ‘against
these shipping documents. But if that ‘be. s0;sthen it~
is clear that in effect, frbm the first, no logical ground
.could be assigned for-drawing a distinction in the -
‘rights and obligations of the +parties to each other“in '
C. I T. dealings according as the shipping documents,
all good legal contracts at the time, either were or may
happen to come into the hands of the buyer .before or -
- after some wholly unexpected supervening condition °
“has 1ende1ed them void. - In a case, for. example guch -
as that W1th which I am dealing, suppose the parties
-had been W1th1n three days’ post of each otlier, ‘the
plaintiffs mlght have ‘sent the shipping ‘documents
relating to the. cargo aboald the “ Kybfels ” to" the

o \

. (1) [1915]2K B. 379,
IR0
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-"defendants ]ust one day before the outbreak of the war.

In every other respect the relative- posmon of the -
parties would have been exactly the same. Every fact -
would have remained unaltered. And if the. defendants”
had accepted - aoamst these documents on . the 3rd

~ August, I do not see how they could ‘have been- heard
to say afterwards that they were not- obhged to pay . on”’

maturity. It is clear, therefore, that so far as the. ﬁrst

and by far the most important stage of these transac--
tions is concerned, .there was nothing twrong - Wlth the

documents which the plaintiffs obtained, nor wéuld

‘their transmission'to, and acceptance by, tke defendants .
at any point of time before the 4th -August 1914, have.
- enabled them to say that by substituting- the real and
~'mtended contractuak relations between themselves and
‘the shlppmg master for those which nommally ap-.
~ peared in the first instance on the papers_between the

- plaintiffs and the shipping master they were entermg
“into contractual relations with the enemy or in'any-
~other sense contravening the words or intention ‘of,_ the |

King’s Proclamation.. Now, see how . finely these two

_conﬂlctmg resalts can be brought together .in. point - of”
time. - What would have been in all respects perfectly .

good conmderatmn on Wednesday, let us gay, may.be a°
very bad consideration, according to the decisions of

- the English Courts, on: Thursday ; and between these
- two days we may still further narrow the line of dis-:
" tinetion. . I confess-that when the 'Subgect is approached
~in this way the substantlal ground upon which +most
-, of the Enghsh cases ‘rest. seems to me to’ become ex-
‘tremely infirm and insecure. In the first place because

as I have said, .it is not really a case of a person enter-
ing into new contractual relations W1th an- enemy, as

. is always assumed -in the ]udgments of the Enghsh

Courts.. nghtly analysed they . were, and ‘were in-

. tended to be, 'his contractual relatlons and no body
‘ ,else R irom the moment that the papers of the contract

- -
e



iwere duly executed and secondly, because 1 do not -
.think that if that be really so, it can. be-a case of the
.kmd contemplated by séetion 56 of the Indian Gontract

B to 1 t & R Tt
“Act.. It is not according to my unders andlnb, as be NAGINGTARD
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b;tween the seller and the buyer on c. I ¥.-terms, the

-

“case "of a contract good at its 1ncept10n becommg'
‘void by the supervening of new conditions ; for as‘_
.Jbetween the seller and the buyer with whom alone I

am concerned, the parti cular contracts under examina-
tion do not exist and never have existed, and I have -
already shown thiat this must-be so, the ‘commonest
«cases which may occur often- introducing no special
difficulties due to the outpreak of war. In'no c.I. F. con- -
tract that .I have heard. of, once the shipping ‘docu-
- ments had been obtained in good order and made over -
“to the buyer, has the seller any further: concern with -
‘them-whatever. But it is said that he must tender, as
consideration, for -the. buyer acceptlng his bill, valid,

legal and existing contracts.. I 1eally do not. see that that .
consists with the the01y of ¢. 1. F. dealings. Certamly-_;
‘they must have been at the time they were made legal
‘and valid contracts. Else, doubtless, they would form
no consideration whatever for the buyer partmg Wlth .
- his money before the receipt of the goods but once

- they fulfil those conditions they are in themselves the

~and the fact that owing to the length of. time required -
“for their transmission and the supervenlng of alto--
" gether unexpected and paramount. conditions, they'
‘have unfortunately become void before they reached
“the buyer, appears to me on,a strict analysis to be a -
" question as much between b¥m and the other parties

conS1de1at1on for which the buyer pays his money;

to those contracts, and one from which the seller is

i entirely excluded as though the supervemng of those .
conditions had .been postponed tlll say, one minute
_after the shipping documents had come into thie buyer’s
- hands. If the true view of the lew be . thmt the seller

1916
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S

_"‘"has completed all that he was- bound to do under a
. I F. contract by procuring for the’ buyer Vahd and-'-

legal bilis of lading-and a valid and legal insurancs, -
then it may be argued, as it has been argued he1 e, and T

- think that the weight of logrc and reason is in favoul
cof that axgument that he has done-all that he- ‘was
: requned to do under the. contract and is. entitled to -
~claim 1mmed1ate payment. He cannot have immediate
‘payment ow1ng to 1nterven1n conditions of space and.
© time Whlch plevents the documents belng 1nstantly :
‘transferred to the buyer ; ‘buit for the sake of theoreti-
_ cal exactness I should have thought that that cons1dera-’ :
“‘tion.might have been ignored and the result regarded,
. as belng wholly unaffected by it. Such, however, does )
“not appear to have been the yiew of the Courts:in~
¥ England They appear to have. thought that the con- -
* tract between the. shipper and the insurance . company'»
- and the buyer was in the- first instance a contract ‘be-,
tween the shipper and the insurance company and . the
. seller, and that if it should unfortunately become void |
- before"it could reach the buyer, the resultant losy was’
© to be the seller’s and. not the buyer’s. But that"pre- -
. 'supposes that which is not in fact true, namely, that
“these-contracts are really in the first instance contracts -
. made for the benefit and agdlvantage of the seller and -
“that there isa real transference and in substance ‘the -
) makmg of a new real contract between the buyer and
. ‘those who in.the ﬁlst instance contracted- W1th hlS
- ‘seller. It is there, I think, the fallacy underlymg all ’;
o these declsmns can be exposed ] s

1 have endeavoured to. 1ay thls matter out in some =

U detall because I wish in the first instance to d1sentang1e

_‘ the decision of cases of this kind from considerations™
~drawn from section 43 of the’ Negotlable Instruments-
- Act.and section-56 of the Indian Contract Act. - Next, -

~becanse I do not. think that the cardinal principle upon
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;Whlﬂh all these cases have to be Hemded is really aﬁeeted
in the slightest degree by the prohibition:of the ng g
:Proclamatlon And lastly,. because in: .certain. of: the

more recent cases there seems to me ‘to have been con- - i
NAGINCHAND

‘siderable confusion of p11n01p1es ‘some drawn’ from the

to which Courts have referred as the ground of thelr
decisions. That has rmade the “subject difficult and
complrated But it does appear to me to have been -

too hastily assumed that' in every case of: this kmd '

'buyels are - at liberty to resile from their contracts
when loss is inevitable; melely ‘because the shipping °
documents perfectly good at the time they were. made,
have become void as between ‘those. who are the true,

parties to them, and in:this manner to~ shift- What

ought to be the buyer s loss to the seller. - & -
‘Such are my own views at’ present * and expressed
with the greatest deference’ to English-authority upon®
~ this somewhat vexed question. ‘Nevertheless. I should -
_ hesitate to give effect to -them in a case of this kind
- which i is exactly covered by a decision of the English
“Court of Appeal. There is in fact no. point which I can
‘discover upon which it would have been dlfferentlated
" upon principle from the decision in Arnhold Karberg § .
O’ompany § case®, That case was de01ded by the most -
- eminent authority in England upon thi§ par ticwlar
. branch of law. His opinion was confirmed by three

~eminent Judges of appeal ; and it Would seem ‘to be :

‘merely 1nv1t1ng appeal and farther expense if I were -

> to set up my own oplnlon against such high authority:.

- Considering the case undistingunishable in all essensials

“from Arnhold ‘Karberg § C’ompcmy s case®, 1 think it -
would really be to” the interest of all parties to hold

« myself bound by thiat decision, and, therefore, to- say.
that 1nasmuch as. the bill of lcxdmg had become a v01d

o [1915] 2K.B. 379
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‘_Y' contract bef01e 1t ‘was tendered to the defendan.ts on |

‘the 10th November 1914, there was at the time a failure -

- of consideration for the acceptance of the bill of ex-
~ change and they were, therefore, not bound to pay at
- maturity. Tt has been contended that their - acceptance -

was unconditional and, therefore, in any event they
were bound to pay. That: cannot be. The plaintiffs

“bhave never denied that they were bound to supply’ the
ordmary shlpplng docmnents accordmg to the custom
~of ¢. 1. F. dealings. - They "cannot contend that’ the
- defendants would have been equally bound to pay at
“ maturity if they had not supplied them with any- Ship— -
+ ping documents at all.* That would have been a case
- of making a mnegotiable 1nstrument*W1th0ut any. con--'
- gideration whatever. So it is clear, and that is the
“ footing upon which the case has' been mamly argued
' that the plaintiffs were bound to supply- the defendants ‘
‘ Wlth good legal contracts under the heads I and F '

I t_hmk I have sufficiently indicated my Aown oplmon, "

“_had the matter been res integra, that the plaintiffs had
. completely met their obligations and would have’ been -,
. entitled to_immediate payment on maturity.  But in -
~view of the great authority the other way, I shall not
- give effect to what I have tentatively expressed in the
~ form of a reasoned criticism of the matter but shall
ab1de by the curient of decisions in the Engllsh Courts. -
T must, therefore, hold that in respect of the shipments
of Aluminium cireles per 8. 8. ¢ Kybfels ” the defendants’

were justified i in refusing to pay at - matumty and -that.

~ the plaintiffs in respect of so much of their claim have
",nOQ case, and the suit must, therefore, be dismissed

‘with all costs ‘save and except such costs as may . on

; taxatlon be held to have been incurred over ) much of
"_the . claim, viz., Rs.. 201 as in the first part of. fhlS\

,judgment I have decreed to_the plaintiffs. Thqse costs

_ the plaintiffs will have from the defendants.
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The amount depos1ted by the defendants in, Gom:t, 1916 s
v1z., Rs. 4 001 the defendants to have liberty to- Wlth- 5 ’

MARSHAL g

dI’aW. . . : & CO .
Sollc1tors for the plaintiff : Messrs Little & Co. - . N AG;;’C o A‘N'D"
Solicitor for the defendant : Mr. M. B C’hothm - Foucuaxn,

G BN

ORIGINAL OIVIL.

) Before Mr Jumcc Kemp

'ABDUL RAZAK ABDUL GAFOOR (mmm)v MAHOMED HUSSEIN RO
;, DALVI (DEFENDANT)*’ : o . . October 10 :

C’ontmct—The Indian Contract Act (IX of 18782), sectzons 65, 78— Breach qf
. promise to marry, parties being Konkani Mahomedans—Suit for damages for:
7 breack of promise to mar Ty as under English Zaw n0t maintainable under .

‘yMahomedan law. -~ "y v , - )

- Under Mahomedan law in a suit for breach of promise $o marry the p]amtlff
.cannot recover the damages pecuhar to an actlon for . breach of promlse under
the I]ngllsh law. ’

= The action under the Dnghsh law though based upon the hypothesxs of a
broken ‘contract is attended with: some of the special consequences of & personal

' wrong and. damages. may be given of a vmdlcTtlve and uncertsin kind not: _ !
merely to repay the plamtlt’f for temporal loss but to_punish the defendant in

- & exemplary manner. -This anomaly should' not-be introduced in the case of
' Mahomedans whose views of the.relationship of the married parties to one

' auother are so different to those of persons governed by the Enghsh law. .

SUIT for damages for breach of promlse to marry

" Abdul Razak bin -Abdul Gafoor the plalntlff and ~
Mahomed Hussein the defendant were Konkani Maho-
medans of Bombay res1d1ng at Mahim.

In July 1915, .the- defendant agreed to glve hlS t
daughter Mar1amba1 a _minor - in- marmage to the

-* 0 C J . Suit No 415 ot 1916
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