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ORIGINAT, CIVIL. -

\ Before Szr Baszl Scott Kt., Chief Justice and "Mr. Justice Heaton.

LAKHAMSEY LADHA & Co.;. "ArprLiANTS (PLAINTIFFS) . LAKHMI-“:‘

OHAND PADAMSEY, RESPO\IDENTS (3RD DEFENDAI\TS) %

Contract. Act (IX of 1872) smes. 178, 179~Goods conszgned by up ~country
" “merchant to muccadum and agent for sale in Bombay—Pledge of goods
by the agent—Principal knowin of the pledge and - recewmg money raised

“by. pledge from agent—Pledgee entitled to entire ~moneys due on pledge— ‘

Pledged's claim not limited to the interest of the pawner in the goods pledged
—O’ustom of up- counhy cotton merclmnts R :

- The plamtdfs, up-country cotton merchants, cons1gned cotton until the 29th
of September 1913 to their usual consignees and agents for sale in Bombay,

D. H. and Co. In the course "of their dealings the plaintiffs freq11ently,~"

- called upon D, H. and Co. to remit money to them in large sums on tho

security of the cotton in their hands and D. H. and Co. used to rais¢ money
by pledge. of the plalntlﬂs cotton to the 3rd defendants’ firm. The plamtlﬁ"s

representatives in Bombay knew of this course of dealing. On the 30th
_ September 1912, D. H. and Co. were_adjudicated insolvents. The .accounts
at that date showed that the 3rd defendants had ads;a_nced Rs. 83,000 to
D. H. and Co. against which tli_éy\11eld 757 bales of the plaintiffs’ cotton and
that D, H. and Co. had remitted to the plaintiffs Rs. 50,000. The plaintifls
sued to recover their cotton from the 3rd defendants unencumbered by the
loans raised on the security thereof, alleging that D. H. and Co. were mercly
their warehousemen and muccadums and as such.had no right to create any
charges on their cotton.

- At the trial the pl'mmffs contended that in any event D. H. and Co. had
no authority to charge the plamtﬂfs cotton beyond Rs. 50,000 which was
the sum remitted by them to the plaintifis.

Held; that the plaintiffs having urged D. H. and Co. to pledge their cotton
when necessary and having known through their representatives of the
manner in which their cotton was being dealt with, the 3rd defendants were
entitled to claim the-entire moneys advanced by thcm on the pledge of thé

plaintiffs’ cotton. : '

Section 179 of the Indlfm Contmct Act does ‘not limit the scope of scc-
tion 178 but saves a pledge to the extent of the pledgor’s own interest notwith-
standing the presence of invalidating conditions falling under one of the
prdvisions to section 178. In other words whenever he has an interest the
person- in possession of 'the goods or documentshas unconditional authority
. to charge at least that interest.
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SUIT for possessmn of goods. -

The plaintifls, Lakhamsey Ladha & .Co., were . up-
countly merchants _carrying on busmess in cotton’ .at

" -Gadag inthe Dharwa; District. The Ist defendants,’

- LARnIMI-

Damji Hirji & Co., acted since the year 1907 A. D.as

Muccadums of the plaintiffs and wuntil the 29th ofi

September 1913 were the plamtlf“ S usual consignees
and agents for sale in Bombay. The course of dealings
between the plaintiffs and the 1st defendants was as
follows :—The plaintiffs consigned fully pressed bales-
of cotton from Gadag to Bombay and had the Railway

Receipts made out in their names both as consignors

and congignees. Such Rallway Receipts were sent -

" by the plaintiffs to the 1st defendants with authonty

to them to endorse the same on behalf of the plaintiffs
and with further authority to receive the goods covered -

- by them. The plaintiffs .usually required the Ist

defendants to remit’ moneys to them or to accept and
pay the hundies drawn by them on the 1st defendants’

- firm on the security of the gbods covered by the Railway

Receipts. The 1st defendants occasionally advanced
moneys of their own .but in most cases they raised

- moneys on the security of the goods covered by -the..

Railway Receipts by endorsing the same in favour of:
the shroffs who lent moneys. On some occasions the1st
defendants borrowed moneys from- the shroffs in -
‘Bombay in.anticipation of the Railway Receipts arriv-
ing in Bombay promising the shroffs to endorse the
said Railway Receipts when the same were received in

- Bombay. The. plaintiffs’ representatives in Bombay
~ knew of the above course of dealing.

On the 20th of September 1913, the 3rd defendants

 Lakhmichand Padamsey or persons claiming under

them held 757 bales of the plaintiffs’ cotton against
which advances had- been made by them to the 1st
defendants
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: The 1st defendants were ad]udlcated 1nsolvents onf 1916;
30th September 1913 The accounts between “the I
p1a1nt1ﬂs and the 1st defendants at- ‘that time showed. L.:DIIA&C\f,

a balance of Rs. 50,000 owing to the 1st defendants but L
“on the otherhand the Ist defendants Kad to. account - cmaxp
to’ the plalninffs for the 757 bales. - Sl o Pavausey.

The 31d defendants advances to the lst defendantb
adamst wthese bales on  the 30th- Septembel 1913
amounted -to Rs. 83 OOO or thereabouts. :

" The phuntn‘fs filed tvvo suits- to recover possesswn
* of their cotton bales from the 3rd defendants unen-
cumbered by the loans raised on the security thereof
by the 1st defendants. The first of these (No. 894
of 1913) was filed on 1st October 1913 to recover 190
- bales consigned on the 15th September 1913. The
second suit (No. 901 of 1913) was filed on 2nd October
1913 .to recover 667 bales which remained unsold on
- 29th September 1913 out of the bales sent out to the st
~ defendants from time to- time. The plaintiffs averred
that the 1st defendants.acted merely as the warehouse-
‘men and Muccadums of the plaintiffs and sold the
goods on behalf of the plaintiffs after obtaining con-
-sent of the plaintiffs or their agent in Bombay.

_The 3rd defendants contended that the lst defend-
ants acted as Muccadums and commission agents as
well as factors for sale of the plaintiffs’ goods, that as
‘such commission agents and factors they had authority
- to enter into contracts for the sale of ready cotton as
well as for forward delivery and otherwise deal with -
the said goods, and that as a matter of fact they entered
into contracts on behalf of the plaintiffs and otherwise .
dealt with the said goods to the knowledge of the
- plaintiffs, and in particular pledged the same with
these defendants, remitting most of the momes so mlsed
to the plamtlﬁs themselves at Gad’tg
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Since the ﬁhng of the ﬁrst suit, the 3rd defendants
sold 559 bales and aftel crediting the net sale proceeds
thereof against the amount due to them there was still -
due and owing to them by the plaintiffs the sum of
Rs. 17,000. -As against that amount the 3rd defend-
ants claimed to hold as security 11 bales of cotton

- remaining in their hands as well as the sale proceeds -

of 190 bales of which delivery was taken by the

| _-plalnmffs under an order of the Court on 2nd October

The 3rd defendants further pleaded a speelal cus-f'
tom in paragraph 7 of the Wr1tten statement as R
follows :— ; :

“ These defendants will if necessary contend that by ‘custom of the trade
in Bombay well-known to the-plaintiffs the said Damgji Hirji & Co. as the-

plaintiffs’ agents and factors for sale were entitled to raise money on’. the

seeurity of the said goods "

Lastly, the 3rd  ‘defendants submitted that the
plaintiffs having held out the 1st defendants as their
agents with authority to.raise moneys on their goods
they were estopped from questioning the security
created in favour of the 3rd defendants by the
1st defendants. ce

The suit was decided by Davar J. who held that

_' the ‘pledge of the plaintiffs’ goods wags valid a}nd
. binding as the 1st defendants were commission agents

and factors for sale and as such entitled to raise
moneys on the security of the plaintiffs’ goods. The
following is the material portion of his Lordshlps_

g judgment :—

D.AVAR, J.—...Lakhamsey Ladha & Co. have filed these
two suits to recover their bales of cotton unencumbered
by the loans raised on the security thereof on the basis

- that Damji Hirji was merely their Muccadum who held
. their cotton as merely their factor for the puposes of
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sale and had no right to create any chawes on their

“bales. In their plaint they completely ignore L‘Lkhml—
- chand Padamsey & Co.’s dealings with them in cotton,
and pretend that they know nothing about: then having

- taken large loans from Lakhmlchand Padamsey on the

- ‘secumty of their cotton. .

-Lakhmichand Padamsey on the' contrary have put in .

’ "theu written statements whereby they allege that not
~-only was it well-known i in the market that Damji Hirji

“dealt with their goods in the ordinary way in which

i Muccadums dealt with by raising -moneys on the
f:f_secumty of their constituent’s goods, but they go further
- and allege that in April 1913 their principal Munim
Dulabhji had an interview with the plaintiffs’ partner

Lakhamsey Ladha in which it was arranged that

Lakhmichand Padamsey should continue to finance
plaintiffs’ goods, and continue to advance' moneys to

Damji Hirji on the security of their goods and that

~Damji Hirji on that assurance continued to take
advances from Lakhmichand Padamsey on the security
of Lakhamsey Ladha’s goods. They further allege
that not only did they continue to do this on the
. assurance given to-them by Dulabhji, but altered their
method of book-keeping so far as the title in their
books was concerned by ‘putting in the additional
Words “Lakhmlchand Padamsey through Damji Hirji.”

The defendants Lakhmichand Padamsey are the only
defendants in the suit, and have called their Munim
Dulabhji in support of their .case as set out by them
in their written statements. The plaintiff Lakhamsey
Ladha has been called in support of the plaintifis’
denial of this special contract. I am inclined on the
‘evidence before me to hold that Lakhamsey Ladha’s
clean denial of their interview is false, but I am also
inclined to hold that Dulabhji’s statement that it
amounted to a contract holding themselves responsible
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for all advances on their goods i¥’ aleo a statemen’u not‘;
warranted by the conversatlon Thele is no doubt that -
some such 1nte1v1ew as. deposed to by Dulabhji did -

take' place; in Whlch Dulabhji expressed a desire to -
~curtail their advances to Dam]1 Hirji if the partners in -

that firm continued to quarrel amongst themselves

and Lakhamsey Ladha begged that they,should not 6

modlfy their advances on their goods . so as to hamper
Damji Hirji in deahng Wlth them "This does not
amount to a positive contract between éither side, and -
the question in dlspute must be demded on othe1
grounds. '

The defendants in’ theu Wntten statement set upa |
custom. That custom is set out in paras. 6 and 7 of

their written statements. When the p’leadmgs‘ were

read and the issues raised, Mr: Strangman conceded

the custom as far as it was. pleaded and never: 1alsedf

_ any objection to the issue as it was framed ‘but when

it came to a question of evidence, it did not prevent °
him from raising some ingenious conundrums in his
cross-examination. . Under the circumstances I re-"

stricted the evidence to the custom strictly as pleaded, -
" with. the result that the questlon of custom became
~ more or less an absolutely unimportant one. -

In Bombay there is no questlon that up- country ’

'merchants send in their cotton for sale thréugh well-
_known Muccadums, some of them. stand in need of -

financing, and against Railway Receipts they. draw
according to their arrangements from 70 to 90 per cent.

of the value of  the goods consigned. - There "are,
“however, other merchants who stand in no. need of
~ such financing and who merely send in their goods for

the purpose of sale. There is no6 question on the

- evidence before me that the relations between the
~ plaintiffs and Damji Hirji were of the former character.
The plaintiffs had Meghji Poonja here to look after -
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' ’thelI' business and lnd Manek Hunsra] f01 most of the

tilne attending to their godowns, The fact that Meghiji

2 Pooma and- Manek Hunsraj ignore all ‘knowledge of .

"Damji- Hll]lS manipulation of the plaintiffs’ goods -

: Wlth the. defenaants and of those goods being taken to

~the Allahabad Bank’s godowns, is absolutely false. - .

 They knew perfectly well that their firm drew against

- their goods and. it is idle to pretend that the drawing

was on a currenf account They equally well knew that

- Damji Hirji raised money on the secuuty of Lakhamsey

- Ladha’s goods by pledging them with Lakhmichand
‘ Padamsey who were largely financed by the Allahalp
“Bank. The denial of this knowledge on_the part of.

Megh]l Poonja and ‘Manek Hunsraj is, I find, false to

. their knowledge. It is- quite clear .from the corres-
}.‘;pondénQe, that Lakhamsey Ladha & Co. drew on their
* security. of the goods and not on amere current account.

. Their statément in correspondence is clear and definite --

;ﬂ"éﬁd “has remained - unexplained. When asking for
: -money they say there may be difficulties in raising

- moneys. in the market, but what difficulty can there be

against goods?  Plaintiffs have never explained, nor
been-able to explain what they meant by thls, and the
only:clear and definite éxplatation is the one that the
defendants h’aife sought to put on -their transactions.
Meghji Poonja and. Manek Hunsraj knew perfectly well
that their goods were financed by Damji Hirji with the
defendants’ firm, who in their turn financed them by
sending them openly to the godowns of the Allahabad
Bank. The Allahabad Bank had their Babus and

‘Chuprasis in charge of their godowns, and it is the

. idlest of pretencets to say that Manck ‘H|unsraj and
Meghji Poonja did not know that their goods were
financed- by being pledged by Damji Hirji with- the

defendants and by the defemhnts W1t11 the Alhhabad

_Bank.
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This cdse falls distinctly Withill the provisions- of

’ sectlon 178 of the Contract Act...

I hold that the pledge of the plaintiffs’ goods and the
Railway Receipts. covering those goods is valid and

_ binding, and refer the matter to the Commissioner to.

ascertain and report how much is due on those pledges
to the defendants. The sale proceeds in the hands of
the Receiver will first be appropriated towards the
payment due to the defendants -on those pledges. - If
there should be a surplus the same should be paid over

to the plaintiffs.

The plamtlﬂs appealed

Stromgmcm with K(mga for the appellantb

Desai with Setalvad, for the respondent

SCOTT C. J.—The plamtﬂ‘fs are . up-country - cotton

" merchants who consign cotton to Bombay for sale,
- Damji Hirji & Co. were, until the 29th of September

1913, theu usual cons1gnees and %gents for- sale in
Bombay '

. The pla1nt1ﬁs as the corlespondence shows f1e-»
quently called upon Damp Hirji & Co. to remit money
to them in large sums the security bemg the plamtlffs

cotton in their hands

Damiji H1r]1 & Co. used to 1a1se money by pledge of

. thls cotton to the 3rd defendants’ firm.

On the 29th of September 1913, the 3rd defend%nts or
persons claiming under them held 757 bales of the -
‘plaintiffy’ cotton -against which advances had been
made to Damji Hirji & Co.

The accounts between the plaintiffs and Damji Hll‘]l
& Co. at that time showed a balance of Rs..50 ,000 owihg
to Damji Hirji & Co. but on the ¢ther hand Damji Hirji
& Co, had to account to the plaintiffs for the 757 bales.
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- “The 3rd defendants’ advances againsf; these bales.

‘amount to Rs. 83, 000 or thereabouts

- The contest in this suit is for the amount by Whlch
the 8rd defendants’ advances exceed thesum due in
account by the plaintiffs to Daraji Hirji & Co. The
learned Judge in the trial Court held that the plaintifts
representatives knew that the firm of Damji Hirji & Co,
_were raising money on their goods by pledging them to

the defendants who in-turn pledged them with the -

" Allahabad Bank and that the case fell clearly within
section 178 of the Indian Contract Act -as a valid
,» pledging of goods in the posqessmn of a mercantile
agent. :

The argument for the aﬁpéll‘ui"ts is this : section 179

takes the case of a. pledﬂm with an interest in the -
subject of the pledge out of the operarion of section 178 °

‘and limits the duthority to pledae to the extent of the

interest in the goods. Damgl Hirji'& Co, had a lien on.

“the cotton consigned to them to the extent of Rs. 50,000
or thereabouts in ‘which the accounts showed the
plaintiffs to be indebted o them Therefore, they had

‘1o authority to charge the cotton .beyond Rs. 50,000.
The plaintiffs’ counsel has with this premiss attempted
to show that the evidence only.shows a recognition by
the plaintiffs of Damji Hirji’ and Company’s authority
to pledge the cotton to fecoup themselves the advances,

“ex hypothest Rs. 50,000, already made to the plaintiffs.

In my opinion the proposmon of law upon which the
a.rfrument is based cannot be maintained. Section 179

does mot limit the .scope of section 178 .butsaves a

pledge to the extent of the pledgor’s own interest not-
Withstanding the presence of invalidating conditions
falling under one of the provisions to section 178. In
other words whenever he has an interest the person in

- possession of the goods or documents hias unconditional

. authority to charge at least that mtelest
" ILRb5&6—2
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Upon the evidence “the learned Judge was right. Tt
justifies the finding that the plaintiffs’ representatives
knew the manner in which their cotton was being dealt
with by Damji Hirji & Co. and made no objection and -
that consequently they approved of the pledging. - The
correspondence further justifies the conclusion that the.

plaintiffs urged Damji Hirji & Co. to pledge their

cotton When necessaly

In this St‘tte of the evidence it is hopeless for the‘
plaintiffs’ counsel to contend that the circumstances '
raised any presumption that the pledgor was actmg
improperly, even though his account shows that hé
knew the plaintiffs to be the owners of the cotton. Tt

is unnecessary in this view of the case to consider the

" evidence as to the alleged interview between Meghji

the plamtlﬁ’s and Dulabhdas the 3rd defendants’ re-:
presentative.

‘The appeal must be. dlsmlssed with costs
Sohc1tors for appellants : Messrs O'aptam & deya
Solicitors for respondents: Messrs FEdgelow, Gulab-'

 chand, Wadlacs Co.

Appe_al dismissed. .
6 G N
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