1454‘_ INDIAN LAW REPORTSw [VOL XLII
CRIMINAL REVISION

. B

Before Mr Justzce Shah and ]l[r Justzce Marten.
. EMPEROR v NAGINDAS CHHABILDAS° '»

<1918, ' BombaJ Dzstmet Mumczpalztzes Act (BombaJ Act IIT of 1901), ‘sections 70
o 113 and 122T—Publzc street —Pro;ectwn——Proyectmg a shop board into at.

-~ &

_'Jaiguary 25.

2 Cnrmnal Apphcatlon for Rev1swn No. 391 of 1917.

1 70 (1) ‘When any licepse is granted by the Mumclpahty under thls ,Act
- or when permission is/given by them for makmg any - temporary | erectxon or
for putting up any projection, or for the témporary occupatmn of ‘any public.
street or other land vexted in the Mummpallty, the Mumc1pahty may charge a
fee for such hcense or permlssxon

(2) The Mumclpallty may also charge such fees as may be ﬁxed by by-laws
. under chuse (a) of sub-section (1) of section 48 for the use of auy such places .
meutloned in that sub- sechon as belona to the Mummpahty e

lez

113 (1) The Mumclpahty may give. wr1tten permission to. the owners  or ¢
" decupiers of buildings i in public streets to put up open ve1andahs balcomes, or:
rooms, to project from any upper._ storey “therecf, 'at™ such height - from ‘rh% !
" gurface of the street as the Municipality-may fix by by-laws' from time to time, "
_-and to an extent not exceeding four feet beyond the lme of the plmth or”
basemenl: wall, .and may prescribe the extent to which, and the cond1t10ns
under whlch roofs, eaves, weather-boards (shop boqrdq) and the like may be ‘
allowed to -project over such streets.

(2 Any such owner or occupier putting up any such- prOJectlous as afore—,
said without such permission or in contravention of such oxders, shall be’
"punished. Wlth fine which may extend to twenty-five Tupees, if ‘any such

. owner or occup1e1 Tails to remove any such pro]ectlon as aforesaid in respect: of
which he has been convxcted under  this .section, :he shall be. pumshed “With -
further fine which may- extend to_ five- rupees for each day on thch such
fmlure or neglect continues.

122 1) Whoewer in any place after it has become a Mumc1pal Dlstrlct
~shall have built or set up, or shall build or set up, any wall or any fence, rall, L

. post, stall, verandah, platform, plinth, step, or any plOJcctm;: structure or’

thmg, or other encroachment or obstruction; m any public street, or shall. de- .-
po:lt or cause to be placed or deposited an}\ box, ) bale package or merchans”

- dige, or any other thing in such street, or.in or over or upon, any ‘open’ dlam,

- gutter, sewer, or aqueduct in such street shall be pumshed w1th {ing wluch .
: may extend to twenty-ﬁve rupees,’
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pubhc street. wthout pe7 mission or wzthout paymg fees——Surat C'zty Mum- Uy 1918, ) N
‘cipality's. By laws.3 aml 1013 By law not ultra Vlres L 4 A "’ ‘

v " 'EMPEROR*

"The accused rented a shop.ona pubhc street and pmJected theiefrom a shop- S

. board into the street withont having obtaived perm]ssmn of the Mumc1pa11ty 3.NA(‘}IN13ASV.:.

and without paying the fees prescribed.in that behalf by the Munlclpahty in. o

1ts by-law 10. On prosecution - for offcnces under sectlons 113 and 122 of '

‘the Bomba) District Mumclpalxtlcs Act 1901, the accused contended that g

‘by-law 10 was ultra vires. . B EL L '

L !

(2) -The Mumclpahty ghall have powerto remove any such . obstructlon or
encroachment and shall have the like power to remove any* unauthonzed’
obstruction or encroachment of the hke nature in any open space not bemg
“private property, whether such space is vested in the Munlclpahty or ot '
p10v1ded that if the space be vested in His Majesty the ‘permission of the -
" Collector shall have first beenn obtained, and the expense of such removal shall
.be paid by the person who has caused the . said obstructlon or encroachment :

. and shall be recoverable in the same mauner as an amount clalmed on. account '
) of any tax_ recoverable under Chapter VIII o ‘

1 The by- ]a.ws run as under:i—, ..

By slaw 3. Inno pubhc street ‘shall any new - permanent open verandsh,”-
" ‘baleony or rdom be permitted at a hexght of less than 12 feet from the ground
and where the street is less than 16 feet in width,

By~law 10 Pro]ectrons may be perxmtted only ‘on the followmg condr-

trons — ~

(i) That the owner of A pr 03ect1on in respect of Whrch the fees "have . not'
been compounded (vide Rule 239) shall,’ at 48 hours’ notrce from the’ Munici-
_* pal Commissioner, remove the whole or part of such proyectlon on refund of a, ,
. portion of the annual fee proportionate to the unexplred portion of the year of -
license, or in case of any breach of these conditions, ‘without such refund,

- (@) In the case of fixed steps -on public streets or drams that the- ownet
shall take on lease the land occupled :

s

(m) That the owner shall duly pay in advance (v1de Rule 244) the feos
prescribed by rules under section 46 (). - - . ‘ A

N

. 'The followmg rules are also material 1= L E

‘Rule 235, For the purposes of these rules pubhc streets are classrﬁed in”
. three classes as- per Schedule D and include roadside drains and gutters.
- Rule 236. (a) Snbject to Rules 237 and 228 the annual fees for balconies,

_open verandahs and projecting rooms constructed after these rules come mto
- force shall be as shown in Schedule E :

POt
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© 1918, , Held that the by-law 10 was not ultm vires of the Mumclpahty 3 ‘and that
= the accused had contravened the by e-law
'EmMpEROR" - )
- . . - .. THIS was an apphcatlon in  revision from. - an order =

Naoyoas. . passed by S. J. Murphy, Sessions Judge of Surat ¢on-"
-firming the conviction and sentence passed by Ranjit
. Kalabhai Lallubha1 Honorarv First Class- Maglstrate‘

at Surat

~_The accused rented a shop on'a pubhc road knowd as,
“the Galemandi Road in_the city of Surat -He prOJected
A shop-board 16 feet long and 2 feet wide 5 ‘and it
overhang the road ata height of three feet. ‘For thls
10 permission was obtained from ‘the Mumclpahty ;-
“and he paid no fees for the projection, as- prov1ded :in>
"by-law 10 framed by the Surat City Mumclpahty |

"The Mumclpahty thereupon prosecuted the accused

for an-offénce punishable under section’ 122 of the Bom—

* bay District Municipalities Act 1901, At the trial, an*

’alternatlve charge undcr sectaon 113 of the Act was
added ‘ :

" The - trymg Maglstrate conthed the accused of
offences under both sections charged, but sentenced h1m
only undel sectlon 122 to pay a ﬁne of Rs. 10

(b) The annual fee for shop boards shall be as shown in Schedule ¥ but no %,
shop-boards exceedmg two feet, ‘one and a half feet and one footin w1dth shall
be allow ed to be put up in streets of GIasses I 1T and III, 1espect1ve1y . F

- ,(c) The above annual fees shall be for the official year endmg 31st March

" Rule 244. Fees chargeable under section 70 (1) shall be payable and shall be »
recovered by the Mumclpal Commlssmner before t;he hcense or permxssron 1s
-granted... -z : : AR

SCHEDULE F

Anuual fees for shop boards [Vide Rule 236 (b):]
e Publrc streets, Class 1. Light annas per running foot or portron ofa. foot
Class . II. Six annas per running £oot L ‘do:'

Class. IIT. Four anpas per running foot -~ - do.-
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* The Sessmns J udge on an applleatlon made to” hnn - ~“51§1'8;’
‘deellned to interfere with thie conv1ct10n and senterce,*.”
fon the follovvmg grounds =

EMPEROR

Sectxon 113 opens with the statement that a Mumelpahty may glVe wrltten '
permlmon to occupiers and owuers of baildings in pubhe streets, to’ put up:
verandahs balcomes and rooms to progeet from an upper stmey, on’ celtam .
:conditions thch are spemﬁed “The- next c]ause separated from what goes
“before by a ‘comma, is the one relied on, It runs “ And the Mumclpahty may -
prescribe the extent to which, and the conditions under which......shop boards:
“and the hke may be allowed to p103ect over such streets.” ' ’

The ObVIOUS differ enees het\\ een the two clauses are, that the first deals w1th '
what may'be considered more serious plO]eCthDS, from an upper stor Y. only :
-while the second specifies minor projections, which may be from any- . part of
-the building, whﬂe under the foxmer clause thé Municipality may give-written
permlssmn ‘and in the latter it may prescribe- the extent to .which and the
kcondltmns 011 ‘which, these spe01ﬁed pro;ectmn:, are allowed

The underlymg ided i is, I thmk, that the former class Of pro]ectlons are :
‘dealt with oh their individual merits'; while the latter are evidently to be. pro-
-vided for by general rules to lay down the extent they ‘may assume, and the
‘condltlom on which'they may be allowed-

’[‘he 2nd para. Of the section elemly deals w1th both classes of. prOJectlons
(.overed by*‘any suclx projections as aforesaid ™ and i 1mposes a fine- for indulg-
vmg in them * w1thout permission” which-appéars to refer to tﬁe former class ;
or ‘'in contr aventlon of such orders ., This seems to me-to refer to the pre-
'scnptlons ag the extent and condmon, qeferred toi in the ﬁrst paragraph

The pomt in thxs case is that the Surat ‘\lumcxpahty exacts a fee from
persons who put up shop- boards ; and apphcant put up- his without paymg )
.this fee, thouih it appears from the proceedings tliat he made an attempt to
pay it affer tlie prosecution was instituted. Ttis evident, one of the conditions *
“whith may be, -imposed by a Municipality unde1 the first clause of sectlon 113
is the payment of a fee, and:section 70 of the Act specifically empowexs tit to

“do 80, ‘in'the ¢ cases of puttmo" up any projections. Any person who puts up -
;such a projection, and does not comply with the condition of * paying the fee,
“may conseqyently be pumshed by a fine under the 2nd clause. The conviction
undel thls sectlon is consequently pmper

. One of the argumente addleqsed to me, hov. evex, was that if at allthe con-
"viction can be had:under tlus sectlon the fact excludes ‘the poesﬂnhty of a con-
.:v1ct10n under section 122, under Whu,h sectlo—n on]y applicant has been punish-
fed I cannot accede to th1s argument

e -

£
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. Section 1‘72 of the: Act deals” with the ~cases of persons who put up any
structures, 1ncludmg a pr ofé‘*ctmn “or‘ather éhor oachment or, -cbstruction ™. in
a. public street, * ’l‘he argument is. that a ‘ shop-board’, not “arising’ actually
out of the road, but pm]ectmg over it, does not fall wiider the” “section. But
the section actually fontaiis the words ™ * propctmg -structure ™, and 1 thmk

" the distinction is fanciful, for a structure to .be an *‘obstruction” need not

“necessarily be fastened to some pait of the rodd ‘way: A short rod or wire

~ stretched across a street from house to house, would at a certain level be | a-

very, senous obstruction, ‘though not falling within the definition whxch it IS
sought to read into the section”

Tlnq shop-board adrmttedly proyects 2 feet into the pubhc road at a helght

of 3 inches fmm the ground and is to that extent an obbtmctlon of the trafﬁc

Clause 5 of thls section specxﬁcally excépts the cases of pro_]ectxons authonzed‘

_-under section (1) of the sub-section” 113 - Authorued " can - onl) mean

allowed, “after comphance with the necessary condmons laid down; but. apph-

. cant’s case is that he is entitled, as of right, to put up a shop board w1thout;t

£

Domplymg with any condmons There 1 thlnk hei is wrong. ., SR

The essential d1ﬁerence botween the two sections appeaxs to’ me to be. that
unde1 section 113 the pumbhment is for disobediente vof _the Municipal rules, -
“ while under section 122 it is for obstructing the pubhc way; apart’ fx om any

" "such rules.- In the present case applicant could have - been, fined iinder- elfher'

_ section. 1 think his fire imposed under sactlon 1221is a proper one.

» % The accused applied to the High Court...

- N. K. Mehta, for the accused.—We" subm1t th'w we
have committed no offence either under section 122 o
‘113 of the Bombay District Mumolpahbms Act, 1901
The former1sageneral SeCUOIl dealing with obstruc-
tlons or encroachments in public streets, -The latter

- deals with special class of projections. Sub- section 1 of

section 113 deals with two classes of cases: (1) projec-
tions as to wliich the Mu‘riicipaliby "has the power to
grant written permission subgecty to certain condltlons-
“and (2) powers of the Mumclpallty to impose general

A condltlons ‘either by géneral orders, or rules sub_lect to

/

which prOJectlons dealt with can be put up o

- The prolectlon complamed of here ‘does not contravene
any of the by-laws. * The accused cannot, therefore, be

- said to have put up-any ,pro;ectlon in contravention of

-



VOL XLII] BOMBAY bERIbS 459

the orders (Wlthm the meanmg of sub seomon 2) We,
-are-also under the saving Clause 5 of. section 122, as be-"~
mg duly authorised under sub—sectlon 1 of sectlon 113 )

" Non-payment of fees under by law 10 is not a‘contra-
: ventlon of an order under sub- sectlon 2. of sectlon 113, .

for the by-law -applies to such. pmJectlons only for

- ‘which previous permission is 1equu'ed 1f, howevel ‘the -
bv-law applies to any- other p101ecmons 1t 1s ultza :

x

-vires of the Surat Munlclpahty L

“

“Section 70 of the*Act gives power to the Munlclpahty :
- to charge fees; but, that power can only be e‘(elclsed_;
~ Where permission.is required. for putting- up of & pro-',

]ectlon see Du,llabh Shu,lal V. Hope et al®,

» 8.8, Patkar, Govexnment Pleader for the Orown |

Was not called upon.:

& e

SHAH J.:=-The pomt Lalqed in' support of this apph-"
“cation is that the putting up of the shop- boald by the .

appllcant was du]y authorized - under sub-section 1 of

. section 113 :nd was, therefore, exempt. from punishment -
 either’ under sectlonl 2 or under section 113 of the -
- Bombay .District Mumupahtws Act of 1901. Tt is”

- argued that it was duly authorized ander- section’113 as

- it- was in accordance with by-law 8 of Chapter XIV of

' the by-laws of the Sulat City Mun1c1pahty

The board put up is in- au,oxdance Wlth by-laW 8.

But the dpphcant has clearly 5011travened by-laW 10,
“sub-clause 3, wlich requires that the owner shall duly
- pay ‘in advance the fees prescribed -by rules: under
section 46 (7). Itis'anadmitted fact that the prescmbed

. fee-was not paid. - It is urged, however, that thls by-i»

" law 10 is not applicable to such’ a projection, ‘and even
if applicable, it is-ulira vires of the Munlmpahty to

Ievy any fees. The by-law provides that projections

' may be pelmltted only on; the condltlons Wluch are

® (1871)'8 Bom, H. G R (A.C. 1218,

- .

3 1913,.}*-'
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-lald down in- the ﬂuee sub clauses “and under‘

section 113 it is open to the Mummpallty to prescrlbe :
the extent to- ‘which, and the conditions: undel which,”
ShOp-bO&ldS -may ‘be allowed to progect over pubhe"

_streets,. The: by—]a\x, thelefore, in my opinion, is clearly .
apphcable to the pmgectmn such as we ilave m this case.

Tdo not see how it isultra viresin view of the power 2

“which the Mumclpahty has under. the section to pre-"
X vscnbe‘the extent to Whlch .and -the condltlons under'~
~_which such projections may be allowed. I do not see -
" any reason to°think-that the- poyver to preserlbe the,
. conditions does” not -include the’ power to. levy fees.
- before the p103ect1ons are permitted. - .Section 70 of: the -

Bombay District Munmtpahmes Act was referred t0 as"

- gshowing that the power 0 charge fees was limited in the -

manner stated in that sectlon But it seems to me thatﬁ.

. under the telms of the sectlon When permlssmn is glven;ﬁ
- for putting up- any- pl‘O]ECthH the Municipality’ may.

char, gea fee for such per mlssmn There 18 nothing in. the )

words of the sectlon to justify the applicant’s ‘contention.
-that the word “permission” -there means “ written .
. permlsswn “as’ contemphted by the ﬁrst part of
section 113, sub-section 1, or “that it means pelmlssmn”';
-~ given in each specnﬁc case and not a geneldl pelmlqswn '
"_sub3ect to certain conditions. I feel clear “that “the fee
~which is prebcmbed by by-la,w 10 is within the powers -
- conferred o:. the-Municipality by ‘the Bombay District -
Mumupalmes Act which provides that when pelnus-
~-sion is given for putting up any pm}ectlon, the Mumcl-~
’“pahty may chargea fee for such permission.. Here the
. permission glanted is generai subject to the payment of
" the prescmbed fee. I am; therefure, of opinion that the
- contention that this- pa1t of the %y-LLW is ultra vires:
must be disallowed." No other pmnt has beenr urged on'-.
behalf of the apphca.nt gl Would therefore, dlscharge :
t,he 1‘1116,» o T R T

»
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MARTEN J —We have here the advantage of a. clear

]udgment from. the learned Sessions J udge ‘Mr. Mulphy, : f

~with which: I ent1re1y agree.” In the- first place it 1s

clear, I think, tHat - the Munlcrpahty have . pur-

ported to prescribe - the payment of certain fees asa
_condition under Whlch the prOJectlng shop boards are"
“to.be allowed under Ghapter XIV, by-lavv 8.° Those
cond1t1ons are specified in by—law 10 Whlch begma
“ Projections may - be permltted only on the fol]owmg
- cond1t10ns .one of which, -viz,, cond1t1on (iii) is that

~ the owner shall duly pay in -advance certain fees pre- -

~scribed by rules under sectmn 46 (z) Then if one tarns
to the rules, which are in another lengthy volume, one .
- finds in rule 236 that the annual fees for shop-boards’
snall be  as :shown -in Schedule F;-and- at last in
Schedule I' one- discovers ‘that these fees . are 8, 6 or
4 annas per 1unn1ng foot according- as the pubhc street
1n quest1on is clags 1 2 or 3.

It was contended before us that the « prO]ectlons

£ referred to in by-law 10 did not 1nclude the p10]ect1ng
- ghop-boards mentloned in by-law 8. ‘This - contention
appears to me untenable By-law 10 refers~t0 pI'O]eC-’v
. tions genemlly, and. sub-sectlon 3 1ncorporates by
‘ reference the above Rules of the Surat Municipality -
- and it is.clear from these Rules and in particular from
“ Rule 236 -already mentioned ‘that the Munlelpahty
_ require fées for . shop-boards. Therelore by erecting .
" his shop-board without first paylng ‘those fees I think’
. the applicant broke the condition-which the Mumc1-
pahty purported to impose on such e1ect1on o -

" The next p01nt taken by the apphcant is that 1f
by-law 10 does ‘gover pro;qectmﬂr shop-boalds it is
- wltra vires as. the Munlclpahty had no power to
‘prescribe “the- payment of fee§ as acond1t10n under

section 113 ~of the Act But when one turns “to

‘gection 113, one finds that the . Mumclpahty may
© . ILR10-1, O
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prescrlbe the extent to Wlnch and the conchtlons ullder"
which shop-boards may be . allowed to project. The‘

- condition which “they have 1mp0sed mzfer alio is that

certain fees should be pald in advance. In my 0p1n10n
.they are entltled to impose a monetary condition ‘and’
this view™ is” borne -out by section 70 ‘of the Act.
I accordmgly think that the rule should be dlscharged

Rule dzschawgcd
B. B.".

"PRIV.Y COUNCIL.X*

ABDUL RAﬁILI MAHOMI]D"'NARMA' 'AND “OTHERS - ( PLAINTIﬁ:fS) v
MUNICIPAL COMMISSIO\IDR FOR CITY OF BOMBAY . '

{On appeal f_rom the ngh Court of J udl(,ature at Bombay] -

Bombay City Mumczpal Act (Bom Act III of 1888, as amende(l by Bom, Act -
YV of 1905)—00nsiructwn of Act, sections 298, 297, 299, 301——P0wers of -
. § umczpal authoritigs acting  in conformity with terms of Act—** Pr eserva--
tion of line of street ’-—-Buzldmg a bridge- over level crossing of mzluqr—-— ‘
" Land Acquisition Aet and compensation to owners of land acquzred '

Under the Bombay City Mumclpal Act (Bom. Act IIT of 1888, as amendedm :

by Bom. Act V' of 1905), the Mumclpal authorities have power to acquire
land for \v1denmg, extendmg, and improving a public sireet, and to pay com-’

' pensation to the owner "of the land, notwithstanding that ‘the purpose for -

- which the land is taken is not solely the “preservation of the line of the strect,”
but includes the building of a bridge to carry the road over a railway on the
level of the street. They are not restricted to acquiriug the land, and paymg
compenqatmu for it under the Lzmd Acquisition Act. - They can prescribe. a -
line for the stxeet and take pos’sessmn of the part of” the owner's land, whlch‘_‘
falls mthm the line, ‘and so avoid having to procced undm the latter Ac’c

' Cases in which’ it has been held that powers confeired only for a statutory"

purpose cannot’ be validly eXGICISGd for a different purpose were not in point.
Such dn exercise of those powers i outside the Act which confus them In
the present case the exercise of the powers given wag w1thm and ‘in striet’
'conformlty with.the terms of the Act. The * pxcsexvahon of the line of the
_street ”” was not lald down as the definite and sole ob]eut fox which the po“ er"

2 is to bé exercised. . R

*

- ¥ ggent -—Earl Lorebum, Lord Dunedm and Lord Sumner, .
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