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ORIMINAL APPELLATE

Befo;e My Justwe Skah and Mr Justzce Ma)ten
.EMPEROR v. HARIBHAI DADA""

‘Irwhan Penal Code (. A ct XLV of 1860 ), sections 366 36‘0 90~sznappmg a_ ‘

gzrl out of Brmsh India to seduce her to zllwn‘ mtercour&e—Consent ‘of the
- gzrl aged ﬁfteen Jears

The accused kidnapped a girl fifteen years of age out of Brltlsh Indla Wlth ;
- her consent, in order that she . mxght be seduced to illicit intercourse.” "He. :

was conthed of an oﬁ'ence under sectlon 366 of the Indian Penal Code On
appea] ‘

- H eld, reversmg the’ conviction, that the. accused had cc')mmltted no ofEencev
under section. 366 of the Indian Penal Code, inasmuch as the girl who' was .

over twelve years of age was kxdnapped w1th her consent. =
N

APPEAL from conviction and sentence passed. by B C
Kennedy, Sesswns Judee of Ahmedabad ‘

The SlX accused in this case were charged Wlth an'
- offence pumehnble ‘under , section 366 of the Indian
- Penal Code, fop-kldnappmg a girl named Pashi from
the guardianship of herfather into Baroda terrlbory m
“order that she might- “be seduced to illicit 1ntercourse

[

Pash1 was a married glrl of about ﬁfteen years of age. 3
She used to'live with her. father at Dedurda, a village
in the Borsad Taluka. Accused No. 2 (Chanda) kidnapp-
_ed her from her father's house on the .night of the
. 25th-January 1917, and:took her to an adjacent house
‘where she met Fula,. Amba and Fuli (accused Nos. 1,
4 and 6). The same night she was taken in the same

. village first to the house of accused No. 4 'and then. to."
the house of accused.Nos. 5 and 6, who were husband -

and wife. For five dws she was. kept there; “she. was
. then taken to Napa first, and Wadtal afterwards.” At

- the latter place she lived for ﬁve more days. Once more .
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xshe was taken to Napa and thence to Asodar.” From
" there, Harlbhal (accused No.:3) and Shankar (father

a railway train and left for Baroda. At Baroda the
party spent the night at amshz (hotel); and the next

“morning they Went to- Rampura, where they Were‘

' arrested

The accused Were tr1ed by ‘the Sessmns Judge of

'\Ahmedabad with the ald of assessors.’ The 1earned

of accused No: 5) took her to Vasad, ‘where they got into,

Jgdwe acqmt‘ted accused Nos.1,2,4 to 6 of the of[ence,
charged but. conv1cted -accused No. 3and sentenced~
~him to suifer rlgorous 1mpr1sonment for one. ‘year, '

observmg as follows —

The charge as. framed contemplates that 1t was intended "all along to te.ke.~
the girl.and sell or marry her in Baroda. ‘But there is not - the, faiutest” indi-

- cation that it was so. There are lots of patidars wanting wives in- Kaira* who :
are not “very partlcular as to where they get-them, and the various’ pelegmna- ‘

tions of the girl seem to show that Shankar or Soma was hawkmg her about

" The case, therefore, splits up into separate parts. = First, the kldnappmg from'
lawful guardlanshlp, and, secondly, the kidriapping from British * Indla and;

that beiug so, there really should have been- separate ‘trials of the various.'

* offenders as they were connected with distinct. offences. Now as ¢ ‘regards
kldnappmg, the offence is complete as soon as the child is removed absolutely
* from-the guaxdxan s'control. There is no such thmg in our law as an” acces-
sory after a fact and to make a pefson who has detained a kldnapped child

 Tiable for the offence of kldnappmg, the detentxon must be of such a character.

" asto show that he had conspired to commit kldnappmg, i.e., that he- was
detaining the child in such circumstances that the Court ought to find that he

. had mstlgated the “actual kidnapper to ‘remove the child.. *If thls be not -
ehown, then; though he may be gmlty of cer tam oifences yet he is' not gu1lty§

.of kldnappmg

§

Applymg this to the facts alleged it appears that Chanda and Fula and Amba”
5 and Fuli would by their actions have certam]y made it clear that they ~consp1r- R

'f_ ed. together to. make Chanda to remove the 61111d As for Soma the question
mlght be. more difficult and’ as for Hambhal it would be clear that he had
~ nothm:r to do with the kldnappmg

As for the kldnappmg out of Brmsh Ind1a it would seem that there was 0

- case agemst any of the accuaed exoept Hanbhal

o,
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Har1bha1 (accused No 3) appealed to the ngh Court

No appearance for the accused Con : ‘
S’ S. Pat/cm' Government Pleader for the Orown :

SHAH J. —The appellant accused No. 3, alongw1th the\

. other accused was charged in- the lower Court ‘with
: havmg c0nsp1red and kidnapped the glrl Pashl, aminor-

_under. s1xteen years of age, from the- guardlanshlp of her .
~father into the. Baroda territory in order that she might \'

be seduced toillicit inter course, under section 366 of the

‘ Indian Penal Code W1th the other chalge We are no-

longer concerned. All the accused except the appellant

;. were acquitted, and if was deﬁnlte]y found by the trial -

J udge that Hari had nothmg to.do with the kldnappmg, '

* that is, kidnapping from lawful guardianship. It is -

4

- clear from the evidence relating to the movements of
. this gir]l that she first left her father’s house on the
25th of January and that she was  taken to different’
~:places at Napa and Vadtal. She was taken to, Asodar
by Shankar to I-Iaus houqe on the 6th  February.
. Shankar Har1bha1 and the girl left Asodar for Baroda

and they were arrested in the Bar oda territory on the

7th of February. It is not- suggested that Hari had

anythmg todowith,and had any knowledge ofthe move-

ments of, the girl before she was brought to him on, the |

Bth February RN

The learned Sessrons J udge has conv1cted the present _
appellant on the charge of k1dnapp1ng Pashi from

... British India.. This girl is found to have been nearly

fifteen years old at theé date of the offence charged. In
order to establish the charge of kidriapping from British .

~ India, it is essential for the prosecution to prove-that she
- was'conveyed by the .appellant beyond the limits of

- British India without her consent. Having regard to

“the provisions of section Y0 of the Indian. Penal Code

- -and to the fact that Pashi was moxe than twelve years old-
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19‘?33 A “at the tlme she. Would be competent to glve her con-
- EarEmom ‘set. Itis clear. from_ the judgment of the lower Court
- . . - that under the circumstances it.cannot be said- that she

;"i{mmﬂ“-_, was conveyed without her consent.’, All- along in her

moyements from place to place she seems to -have. been
_a consenting party and there is absolntely ‘n'othihg to
show that when. | the party left Asodar the girl Was in
“-the slightest degree unyvﬂhng to go to Baroda, i.e., out
of British India. The girl is: *described by the J udge
as“ obvmus1y a loose girl, dlscontented Wlth and not in-
chned to live with her husband and anxwus to find™a,
Well tO»dO husband of a superior class.’ Furthe1 on
‘the learned. J udge observes that  Pashi may havé walk-
ﬁ_,ed straight over to the house of Shankar or Soma. and
_ asked them to fix matters up for her . That is, even as
- regards her havmg been taken out of the custody of her
- father the Judge is not satisfied that” the girl was nob
a consentmg party.  The:consent of Pasln ‘as legards
: kldnappmg from lawful gualdlanslnp woul d not be
.material, but on the question of kldnapplng f1 om
- British Indla her consent would be very materlal -I
am gulte satisfied that on the findings of ‘the. leamer
~ Sessions Judge the charge of kldndppmg flom Brltlsh
Indla cannot be sustamed '
I, therefo re, allow the appeal set asuie the convic-
~ tion and sentence and direct the’ accused to be acthted

and dlschalged | S g

_ MARTEN J. —-As we are d1ffer1ng flom the - learned
bessmns Judge, _I should like to add- this.- He says at’
- p. 59 as follows: —“The case theLefore sphts up ‘into -
separate -parts. . First, the kldnappmg ‘from Tawful
gualdlansnlp. and secondly,. the kidnapping f10m Brltlsh
© India, and that being 80, there 1eally shounld. 1nve 'beefi
semrate trials of the various offenders as’ they ‘were
connected with distinet offences . Stoppmg there, I
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(think'it is'a great plty that the learned Sessions- Judo'e W 1918
;dld not take that course, for the conviciion of, the pre—»'jm;
sent aecused may well be due to a contuslon as “to the T4
e effect of the Tndian Penal Code; arising ‘from the single . HavsaaL
“trial ot ‘the various offenders for separate offences_
Then: at p. 62 he goes on : “The next_question is as to
‘Haribhai (accused No. 8). . There is no. quesuon that
~+he had nothing to do with the kidnapping . . And:
then ﬁnally ‘the learned Judge at p. 63 says : “ Disagree. «
ing. Wlth the assessors I find I-}arxbhm Dada’ guilty of
. the ‘offence charged, viz., of kldnappmg Pasln from .
,Brltlbh India”. : S » : :

- Now the offence with which® he was clxarged Was :
what I may call a double-barrelled offence, It was.
.that of k}dnappmg this-girl « from the guardlanshlp of
‘her father into Baroda territory ”. That included both
‘kinds of kidnapping defined in section 859, viz., kid-
‘napping from British India and kxdnappmg from law--
ful O'uarchanslnp In the view I take, I think the:-
';learned ) udge only meant to conviet this “parti-
“cular accused of the crime of kidnappmg from - British’
India, namely, under section 360, Indian Penal Code.
That must be without the consent of the person alleged
to be: k1dnapped But if one looks _at the earlier sec-
“tioris of the-Indian Penal Code, namely, section 90, it
’appears that the consent of a child is only invalidated
if the child be under twelve years of age. In the present
case the-child is over twelve and it iz not shown that she
- was taken out of British India without her consent. -
~The evidence indeed is all the other way, viz., that she
consented The learnéd Sessions Judge has not dealt
‘with this point in his Judgment and I am satisfied that
1t is fatal to the conviction. :

- If on the other hand the learned J udge mtended to-.
* rely on the other kind of kidnapping, viz., kidnapping
_from legal guardianship under ‘section 361 there are
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* other legal dlﬂiClﬂthS‘lDVOlved there and. I thmk that
- on the facts of the case and on - his own finding; the

~

conviction would be i improper under -that section too.

‘i*‘HARIBHM,- ~ But I am satisfied that he dld not mtend to conth

1918,
January 11,

. 3 N )

under sectlon 361

oy

Under these cu‘cums’oances I agree with my Iearned

brothfsr that the appeal should be allovved and the
sconviction set aside. + -

Appeal allowed
R R.

, O‘RIMI’NAIJ REFERENCE.

Before Mr Justzce Skah and Mr Justice Marten

e D‘\IPEROR v. ABAS MIRZA.® ~ -

Penal Code ( Act XLV of 1860 ), section 336‘—-Domg a rash - or neqlzgent act‘

endange;‘mg human’ life or personal safety ‘of others— Licenised tawi- cab -
" driver asked to wear spectacles af the time of drwmg—l)rwer usmg 70 spec-
tacles at the time of dnung —Liability. ’

2
o

The accused was, at the time he took out a license to drlve tax1 cabs, asked -

~ to use spectacles at the time of driving owing to his defectlvé _eyesight. Still,

he was one night driving his taxi-cab without wearing spectacles, ihen his car
collided “'with another car; but it appeared that he was not liable ~“for 'the
accident, ' He' was ‘tried for an vffence punishable . under section 336 of the -
Indian Penal Code, for doing an act so rashly or negligently as to endanger
‘human life or the personal safety of others. “The medical " evidence adduced .

_ at the, trial showed that the defect in the ‘eyesight of the accused was not very
. much; -and "that it would not appreciably interfere with his efﬁmeucy asa

driver.” The Magistrate having conv1cte,d him of the offence charged theA
accused applied to the High Court:™

Held, setting aside the COnVlCthIl and sentence, ti;at it was not, made out
that the accused if he drove his car without. wearing ‘spectacles . would be
-acting sb rashly or neghgenﬂy asto endanger human life or the personal'safety

%ofothers ’ . s

© Criminal Application for Revision Noe389 o 191;, ‘
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