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tendered damages for breach at the rate he now seeks
to impose on Abraham.

Fulchand the defendant s Mumm, is emphatlc that
- he did not know or care who was Bholaram’s principal.
The defendant cannot therefore contend with any hope
of success that Abraham cannot be allowed . to .take
advantage of the. contract if the ordmary law of puncl-*\
pal and agent applies.

It is clearly proved that the market rate at the tlmB;
of breach was Rs. 78-8-0. D o

Decree reversed. Decreevfoi' plaintiff in terms of
paragraph (a) of the prayer of the plaint with costs
throughout on defendant.

B Solicitors for the appellant : Messrs, Ardeshir, Hor-
~masyi, Dinshaw & Co.. e

Solicitors for the 1espondents Messrs. M aluz, Hiralal
. Mody & Co : ’

 Decree reversed:

G, G. N. !

ORIMINAL REFERENCE.

Before Mr; Justice Heaton anql Myr. Justice Shah.
EMPEROR v. PUNJA GUNL®

Hzgh seas—Offence committed by y a foreigner on a forezgn ship—~The ship
© 18 ‘miles off Karwar coast—Jurisdiction of British Indian Court to try the ©

" accused—Admiralty Offences (Colonicl) Act (12 & 13 Vie, ¢. 86)—

Statute 28 & 24 Vie, c¢. 88——DMerchant Shipping Act (57 & 88 Vic,
60), section 686.

@ Crimitial Reference No. 43 of 1917.
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“ The accused who was a subject of the -State of Junaglxad, com'mitte(\l‘ an

offence on a Sllip'g\w'ned by a subject of the Junaghad St.‘}te, when it was on
the high seas some 18 miles off the coast of the Kanara District. A questlon
" having arisen whether he could be trxed for the ofEence by the First Class
- Magistrate of Karwan —— : '

... Held, that the Maglstrate had no ]umsdxctlon to try the accused

“THIS was a refelence made by E. H Leggatt Sessmnq
Judge of Kanara

The reference was in the followmg terms:— .-

o Accused is charged with attempt to murder. - The

- offence is stated to have been committed in a vessel
Salllng from Cochin to Bombay while on the open sea
about eighteen miles from the land.

“ According to the complainant, the vessel be'longs' ‘to
_the accused and the accused isa sub]ect of the J unarrhad
State and a resident of Veraval

« Jurisdiction is conferred by the Admiralty Offences
(Colonial) Act, 1849, 12 & 13 Vie, ¢. 96 or by
section 686 of the Merchant Sh1pp1ng AcL 1894,
57 & 58 Vie., c. 60.

«“ Apparently the accused is not a British subject, and
the first -part of section 686 of the Merchant Shipping
Act, therefore, does not apply = The second part will
not apply unless the ship is a British ship. The term
British ship is defined by section 1 of the same Act ;

and as the owner is not, as stated above, a British

subject, the ship cannot be deemed to be a British ship

within the meaning of the Act. Section 686 of the Act,:

-therefore, does not apply at all.

“ Adverting now to the Admiralty Offences (Coloﬂial)

Act, 1849, section 1 confers on the Courts in the British
India jurisdiction in any case in which a person within
the Colony (that is, British India under the Admiralty
Jurisdiction (India) Act,- 1860, 28 & 24 Vie, c. §8)
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s charged" with the commiission ()‘f""any offence

committed upon the .sea, or in any haven, 1ive'r, )
creek or place where the Admiral or Adlmrals have

power, authorlty or jurisdiction.

“Now the accused though not a B11t1sh subject,

- would certainly come within the meaning of the words

‘any peison within the Colony’ and the offence,

if any, was certainly committed on ‘the sea, and it

A

3 might, thelefore, be argued, and iti is 80 argued by the

Public Prosecutor,. that any person w1th1n British

- Indiad can be tried by the Court for an’ offence
vcommltted anywhere at sea, even though the accused

be not a British sub]ect and the shlp be not a British

. sh1p

“The question, however, arises Whether the WOI‘dS
“ where the Admiral or Admn als have power, authority
or jurisdiction > apply %o quahfy the word ‘sea’.
I think they do ; for the Act is entitled ‘an Act to
provide for the plosecutlon and trial in His Majesty’s
Colonies of offences commaitied within the. jurisdiction

 of the Adimiralty’. The Act, therefore, will not apply
to offences committed outside the jurisdiction of the

admiralty and confers mo authority on the Oourts of

' Br1tlsh India to try such offences.

“The term ]llI‘lSdICthIl of the AdmiraltY’is an

.deﬁned in that Act. But in the Territorial Waters

Jurisdiction . Act, 1878, 41 § 42 Vic, c. 73 we find
that section 2 runs as follows :—

-

« ‘An oﬁ'ence comrmtted by a person, Whethel he is-
or is not a subject of’ “Her Majesty, ‘'on the open- sea

within = the territoridl waters of Her Majesty’s

dominions, is an offence within the jurisdiction of the

~Admi1‘al,7 although it may have been committed on -

board or by means of a foreign ship,...... ’ -
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“ The definition of ¢ te111t011(11 Waters is given in:

sectlon 7 Whele it is stated

- ““For the purpose of any offence deelal ed by thls Act
“to be within the jurisdiction of the Admiral, any part

of the open sea within one marine leagué of the coast

“measured from low-water mark shall be deemed to. be
open sea within the te111t011a1 waters of Her Majesty’s
dOIlllDlOllS

“ Tt, therefore, appears that an offence committed more
than one marine league from the coast is not an offence
within the jurisdiction of the- Admiral, and is not
within the . purview of the Admiralty Offences

- (Colonial) Act, 1849, and the offender, if he be not a
British subject, cannot be tried by the Courts of British
India unless the offence was committed upon a
Butwh ship. ‘

““In the case before me, the ‘mcused is not a Brl’mh

_subject and the Shlp is not a British ship ; and the

offence, if any, having been committed more than one
league from the coast, I am of opinion that the First
Class Magistrate has no jurisdiction.”

"When the reference was first heard on the 26th
September, 1917, their Lordships expressed a desire to
' hear the Junaghad State on the question.

Accmdmﬁly, when the reference W‘ls heal d ag'un
the State put i in an dppearance

Taraporewala with  Bhaishankar. Kanga | &S:
‘Girdharial, for the Junaghad State_:—Tlle offence here
was admittedly committed on the hLigh seas by a

Junaghad State subject on board a ship owned by a -

Junaghad State subject. The jurisdiction of the Courts

in Indiato try cflences commltted on the high seas is .

ILR'5 & 65
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deined under. the Melchant Shipping Act (570 &

58 Vie., ¢. 60) and the Admiralty Offences (Oolomal)f

Act (12 & 13 Vie, c. 96) which was extended to India ,'
by 23 & 24 Vie., ¢ 88. The jurisdiction under the
Merchant Shipping - Act -is. confined to offences
committed on a British ship. A British ship is .
defined by section 1 of the said Act. The definition of
a Brl’msh ship is the samerin the previous Merchant'
Shipping Act (17 & 18 Vic., c. 104, section 18) It

. was decided under the old Act that a ship was not a

British - ship if the owner was not a natural b01n
Br1t1sh subject : see Reg v. Bjor nsenﬂ)

“The 3uusd1ct10n Whlch was orlgmally exelclsed by
the Admiral was by various statutes transferred to the
Common Law Courts and the Central Criminal Court
in England, The Admiralty Offences (Colonial) Act
(12 & 13 Vic., c. 96) extended such jurisdiction to the
Colomes and 23 & 24 Vic,, c. 88, section 1, upphed the -

- samie Act to India. The question, then, is what was -

the jurisdiction exercised by the Admiral in respect of
offences committed on the high seas? It was held in

- Reg. v. Keyn® by the whole of the Court that the

Admiral had no jurisdiction to try oﬂenc'es by -
foreigners on board foreign ships on the high seas and

that the subsequent Statutes only transferred to the
Common Law Courts and the Central Criminal Court
the jurisdiction formerly possessed by the Admiral.
The majority of the Court decided that the Admiral had
no jurisdiction in. respect of offences committed by
foreigners on board foreign ships even -within the:
limit of three. miles from the shore 'of England: see -
Reg. v. Keyn®. The Territorial Waters Jurisdiction

Act (41 & 42 Vie, c. 73) was then passed with'a view
"'.’,t:o confer jurisdiction on English Courts in respect of

S (1865) L. & C. 545, . ® (1876) 2Ex. D, 63,
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,,oﬂi’ences comml‘oted by forelgners on boald foreign -

: shlps Wlthm the three miles’ hmlt

., [HE ATON J.:~The difficulty in our mlnd 11es as to
- the Admlralty Offences (Colomal) Act, 1849 1 :

‘The effect of the “Act 'ig only to delegate to the
Colonial - Courts the ]urlsdlctmn which the Erglish

- Courts already possessed and Whlch the Admlral had

in old days.

There is by international laws a limit set to the .

legislative power of every civili_zed country for the
jurisdiction of its Courts. No State has any power to

legislate saye over its' own subjects and over persons |
“within its own territory. A ship has always been

_regarded a part of the territory of the country to which

the ship belongs. In the words of Sir R. Phillimore “ the -

‘merchant vessel on the open sea is subject only to the
‘law of her flag, that is, the law of the state to which
she - ,belongs . see Reg. v. Ke yn®, The Courts in
England have never assumed jurisdiction to try a
foreigner for an offence committed by him on-board a
foreign ship on hlgh seas. o

How then can the ]urlsdlctlon which the Enghsh
. Courts thave never claimed to exercise and do not
- possess be said to have been conferred on the Indian
Courts by the Admiralty Offences (Colonial) Act, which
is identically in the same terms as the Statutes which
,transferred ‘the jurisdiction of the Admiral to the
- Common Law Courts of England ? -

The point, however, that can be made ‘against us is’

that Junaghad is a tributary State of British India. The
Junaghad ship can only ply under the protection of the
British navy. How can, such a State claim to have

- Jurisdiction even over its own ships? But the doubt’

.(1876) 2 Ex. D. 63 at p. 71.
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15 met by Re J v. Bjornsenm and the fact ‘that it has.
“been finally decided by the Privy Council that-
Kathiawar as e whole is not within . the King’s _
‘dominions: see Hemcliand Devchand ‘v. deam

: Sakarlal Ohhotamlal(z)

Section 188 of the 011m1na1 Procedure Gode does mot
apply, for in Queen-Empress v.;Natwarm@ it was held
that a-Baroda sabject is not a Native Indian subject.

SS Patlmr; Government Pleader, for thé Crown :—
In section 1 of the Admiralty Offences (Colcnial) Act

(12 & -13 Vie.,. c. 96), the words “where the Admiral

or Admirals have power, authority or jurisdictioﬁ »
qualify only the words © haven, river, creek or place”

and not the word “sea”. If it was intended that the
words qualified “ sea” then the word “such” in the
latter part of the same section should also have been .
used by the legislature to qualify the term “sea”.

The wording of the section would show that the '
Karwar Court has jurisdiction but the Act by its title
only refers to bffences committed within the jurisdie-
tion of the Admiralty. The import of the words
“where the Admiral or Admirals have . jurisdiction” is
that the Admiral has jurisdiction where, great
ships go, ie., they refer to *“haven, river, creek or
place,” Whicli are navigable. But the title of the Act

" would restrict. the operation of the Act to offences
- within the jurisdiction of the Admiral which. would
extend to (a) British subjects at sea, (b) persons on
board ships which by nationality -or situation are
subject to British jurisdiction when offence is
committed, (¢) persons charged with piracy: sce
Halsbury, Vol. IX, p. 273 to 275. -

- W (1865) L & C. 545, . e (1905;1, R. 331 AT
' @ (1891) 16 Bom, 178.
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[SHAH J. ——-There is no doubt that in- England ‘the

power is not claimed to try a foreigner for an offence BapEROR

committed on high seas on a foreign ship?]

* That i is s0 : see Reg. v. Lewzs“’ Reg V. Lopeﬂ) and
Reg. v. Keyn®, ‘

[SHAE J.:—Then why shoﬁld not - these Statutes be
~constructed with reference to that pmnmple ?]

The question is whether the accused is a forelgner
The subject of a Native Indian State cannot be placed
on that footing: as the Native States are.under the
suzerainty of the British Crown the subjects of Native
States are British subjects for international purposes :
- see Ilbert’s Government of India, p. 292 ; Tee-Warner's
 Native States of India, Ch. IX and particularly p. 259.

‘The subject of Junaghad State is a British Subject so far

..as the international law is concerned.

It does not appear whether the Junaghad State hasan
- Admiral or Admiralty jurisdiction. The ship, it is
stated, would carry a British flag. On the other hand,

subjects of Native States are not considered as British

subjects for the ‘purposes of the crlmlnal law : see
Queen-Empress v. Natwarai®. . - -

© HEATON, J.:—The present matter has been referred
to us by the Sessions Judge of Kanam in the Eollowmg
. circumstances. : )

'~ A subject of the State of Junaghad in Kathiawar was -

arrested in Bombay and accused of committing a
‘serious offence on a ship belonglng to a Junaghad
subject on the high seas some eighteen miles or there-

abouts from the coast of the Kanara District. - Having

been arrested in Bombay the accused was taken to
. Karwar. He was placed before the First Class Mag gistrate

_.({)' (185"(.) 2'6_11.‘J. M. C. 104. ' ®) (1876) 2 Ex. D. 63.
@ (1858) 27L.J.M.C. 48. , @ (1891) 16 Bom. 178, ,
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there and on the pomt bemg xalsed that Mag1strate’
held that he had jurisdiction to enquire into the case.
" The: Sessmns Judge, however, doubted whether these
pwceedmg% were founded on any jurisdiction 'md ‘has
submltted the case to us for-our orders. -

If we find that the Kanara Coults have mot
jurisdiction, we shall have so to express our opinion
and leave it to the Magistrate to discharge the accused.
"It cannot be doubted that some Court somewhere has
jurisdiction to try this offence. And seeing that the .

Caccused is a subject of thé Junaghad State and that
* _the ship on which the alleged offence is said to have
_ been committed belongs to a subject of that State and

has not been registered as a British ship, we thought it
" proper  to. ‘give ~notice to the Junaghad State.
“Mr. Taraporewala has appeared as counsel to 1epreaent"f
the State and has put before us an interesting

_argument. But though, as I have said, thene_ must be
jurisdiction somewhere to try this offence, what we

hiave to consider is whether the - Courts of the Kanara

‘District have such jurisdiction. The case is certainly

not provided for either by the Code of Criminal
Procedure or the Indian Penal Code. The offence,, if -
any, committed, is not territorially an offence under
the Indian Penal Code, nor is it an offence which is
made triable by any of the provisions of the Criminal

" Procedure Code. We must, therefore, look elsewhere

for a foundation for jurisdiction if such j_ui*isdiction
exists in the Kanara Courts.. We have looked
elsewhere, under the assistance afforded us by  the
counsel for the Junaghad State on the one hand and the

"Government Pleader on the other ém.d “we. have
* undoubtedly derived great .assistance from their

arguments.

The most natural enactment to turn to in the first
instance is no doubt the Merchant Shipping Act which
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is 37 & 58 Vie, e 60 The pertlnnnt sectlon thexe

* is 686 which tells. ns that if the ship- were a Bntlsh«
-ship, no doubt British Courts would have ]llllSdlCthIl :

1917,

: EMPEROR

- British ship is defined in section 1 of the samé Act and P uxsA GUN‘

indubitably the ship-in this case cannot be a British -
ship unless the owner of that ship’ comes under the
“head “natural born British subject” for he does not
“come under any of the other heads. We do not think

- that the expression “ natural born British subject” in
-the Merchant Shipping Act can be read to include a
natural born subject of the Junaghad State.  So far as

our researches have gone, we can find no suggestion in -
~any case dealing with the Statute Law relating to, or -

the written law of, British India which bring a natural
. born subject of the Junaghad State within the meaning
of the expression “ natural born British Subject.”

~Whatever meaning these words. might bear in -

" international or diplomatic matters it seems to me that
we must treat them when used in the Merchant
Shipping Act as having the meaning which

. ~apploprlately attaches to them for the . -purpose of the

“written law of this country. In that view they cannot
include a natural born subject of the J unaghad btate

Then we have been referred to the Admiralty
Offences (Colonial) Act of 1849, 12 & 13 Vie, c. 96.
It was suggested, when this matter was first argued
before us, that within the words of that Statute we

could find justification for saying that the Courtsin the -

Kanara District had jurisdiction. The words of that
Act in clause 1 refer to a jurisdiction in regard to
offences committed upon the sea and also to offences
committed in any haven, river, creek or place. It also

- refers to the jurisdiction of the Admiral or Admirals

and the question arises as to whether the word “sea
there used means only that part of the sea over which the

Admiral or Admiralshas or have jurisdiction or whether
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_ 113 means/ the sea genelally If it means the lattel then |

seeing that the accused was found in India, the Courts :
would have ]umsdlcmon to deal with him. But if the

word “sea” therein used means omy that part of the .
. sea over Whlch the- Admirals have jurisdiction, then
the Court would not have jurisdiction in this particular
- case; for Admirals have jurisdiction over the sea

within territorial waters and a ship at a distance of

“eighteen miles from the coast is undoubtedly outside

territorial Wa__ters Personally I have no doubt that the
word “sea” as used in this Statute means that portion
of the sea over which the Admiral has jurisdiction, for
two reasons : firstly, the Act is described as an Act
to provide for the prosecution -and trial in -Her

“ Majesty’s Colonies of offences commiitted within-the

jurisdiction of the Admiral. That-description implies -
that the Act is dealing only with places or with so
much of the sea as the Admiral has jurisdiction over.-.
That is the first reason. The second reason is‘thiS‘,;;'_,
that the jurisdiction given by this Statute to Colonial

Courts, which jurisdiction has been extended to

India by an Act of 1860, 3 & 24 Vic., c. 88, is 4

conferred jurisdiction. The intention, it seems to me -

- quite plainly, is that Colonial Courts, and within that

expression we must include Indian Courts, shall have
conferred upon them the same jurisdiction as British

‘Courts possess in British territory to which British
Statntes relate.  Such jurisdiction in Britain is

discussed in the case of Reg. v. Keyn®, and there can
be no doubt after reading that case that the Admiral’s
jurisdiction in Britain does not extend as regards the
open sea beyond territorial limits which are some three
miles from low water mark: If that is the only

jurisdiction of the Admiralty Courts in Britain and if

the Statute, 12 & 13 Vie., is intended to extend such

@ (1876) 2 Ex. D. 63,
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*rj'urisdiotion' _to Colonial Courts, then 1t ig qultef

impossible to suppose that this Statute gave to Oolomal
Courts jurisdiction in the matter of offences commltted
on non-Brltlsh ships on the _high seas ontside. the
territorial - limits. - These two reasons seem. t0. me

- to show satlsfaotorlly that ~we ocannot ﬁnd a basis ;

for ]urlsdlctlon in the Kanara Courts in virtue of this
Statute, 12 & 13 Vie,, c. 96. '

" T' have now exhausted all the sources Wthh were
rs_uggested to us as a possible foundation for jurisdiction
-in the Kanara Courts, and I cannot myself think of any
other source. The conclusion to 'my mind -is quite
‘inevitable that the Kanara Courts have no jurisdiction
.in this case. I-domnot think it is in any way necessary

‘to proceed to consider Whaj; Court or Cour ts has or have

' ]urlsdlctlon

 The order that we must make, therefore, is that the

Flrst Class Magistrate in -Kanara has no jurisdiction
“to deal with this alleged offender and that he should
'make an order d1scharg1ng him.

, The case is one which I have de01ded accordmg to a
somewhat narrow but, as it seems to me, a correct view
of the ‘law relating to. jurisdiction. But" the case

-suggests that the matter is one both of theoretical and

- practical importance, and I think the judgment of
this Court should be sent to the Government of
Bombay so that if they are so minded, they may
address the Government of India on the subject with

a view to determining whether Legislation of any

kind is necessary for the purpose of regulating
jurisdiction in cases of this kind.

- SHAHR, J. :—I agree,
' Order accordingly.
. ) B’ B‘f
-ILBS&6—6

Sofetr.
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