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CRIMINAL APPELLATE.

-'Bzgfore My, Justice Heaton and Mr. Ju'stice Shdﬂ. '
EMPEROR v. BANDU EBRAHIN axp axoruzn® .

Indian Penal Code (det XLV of 1860), section 343—Wrong/’ul con, ﬁnement—'. e

Detention of prostitutes in brothel-house.

Accused No. 1 who had a.woman in his keeping at Kolhapur,f brought her
from Kolhapur to Bombay where he kept her in the brothel of accused No. 2.
There she led the life of a prostitute,. her movements were’ watcﬁed,- and a
. guard was kept at the entrance of the house. . She -was occasionally allowed
to go out of the house under surveillance. = It appeared that accused No. 1
had on previous occasions supphed women to accused No. 2:

Held, that on these facts accused Nos. 1 and 2 were both gullty of the

‘ oﬁ’ence of wrongfully conﬁnmg the Woman

THESE were appeals from convictions and sentences

passed by B. N. Athavale, acting Fourth PreSIdency~

‘- Maglstrate of Bombay

. The facts were that one Vithibai lived with Bandu
‘(avccused No. 1) as his mistress at Kolhapur. She was
brought by accused No. 1 from Kolhapur to Bombay
and. kept with Bayabai (aceused No. 2), who was a
brothel keeper. The accused No. 1 also lived with her

at the brothel for a fortnight, during which time
 Vithibai was made to borrow a sum of Rs. 100 from a
Marwari money-lender and pass a Khata to him.. The
accused No. 1 took the money away with him when
“he returned later to Kolhapur. On previous occasions

accused No.1 had supplied women to accused No. 2
for her brothel.

At the brothel Vithibai led the life of a prostitute.
Her earnings were taken by accused No. 2. A watech
- was. kept over- her movements in the. house. The
entrance to the house was guarded by two persons,
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She was. occasmnally allowed to go to the market and

other places under survelllance

After she 11ve_d_ in ﬂllS state for over six’ Tiﬁonthis, ish‘e \

“ addressed a petition to the Commissioner of Police at -
.Bombay through the instrumentality of a visitor of. hels
rfor 11berat10n from the house. ‘

On'these fac,ts,‘accused Nos.1 and 2 were tried by

the acting Fourth Presideney‘Magistrate of Bombay
for wrongfully -confining Vithibai in the house of

accused No. 2. They were convmted of the offence
and sentenced each to suﬁer rlgorous 1mprlsonment -

" for two years. R

The accused appealed separately

Velmkar Wl’rh D.W. Pilgamar, for the accused —
At first Vithibai lived with accused No. 1 at the house
of accused No. 2 2 in Bombay. There was 10 wrongful -

~confinement as long as accused No. 1lived there. Even .

after he left for Kolhapur, Vithibai chose to live at the
house. She knew—or at any rate ought to have known—

that inmates of a brothel are always sub]ected to .

some restraint in their movements. She voluntarily -
accepted such restraint when she chose tolive in the bro--
thel still she was occasionally allowed to go outto the:

: market and other places in company of other inmates.

S. 'S, Patkar, Government Ple'tder for the Orown S

“was called on to reply as regards accused No. 1 only :—
" When accused No. 1 left Vithibai at the brothel, he

must have known that she would ‘be wrongfully-
confined in that house. . This knowledge is sufficient

. for proving his guilt. ' S,

SHAH, J. :—We have heard an interesting ‘and a .
careful argument from Mr. Velinkar on behalf of the-

appellants in this case. Thave considered the evidence
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, in the llght of h1s arguments and the cutlclsm to_
] which the ev1dence has been subjected by him. The
chmge against the two accused is that from the 10th.
- of Océober 1916 they wrongfully confined one Vithibai
- for three or more days and thereby committed an
_offence punishable under section 343 of the Indian.
Penal Code. The accused No. 2 is a brothel keeper in
Bombay and accused No. 1 is said to have supplied-
- _women to be used as prostitntes in this ‘brothel from -
time to time. He brought Vithibai, the complainant -
- in this case, to Bombay and kept her in the brothel of
accused No. 2. The case for the prosecution is that

this Vithibai’ like other women in the brothel was

~ kept in confinement. Vithibai stayed on in  the house
* kept by accused No. 2 from the 10th of October until

" May 1917 when an application was prepared on her

“ behalf by the witness Abdul Gani and sent to the .

Commissioner of Police. - Thereafter an enquiry was

mad.ér'and the présent prosecution is the result of that’

investigation. -

The evidence for the prosecution consists of the

-statements made by Vithibai and three other women

A

who stayed in the house, namely, Chandrabai, Godibai
and Sundri. . Vlthlbal describes the manner in which
she was kept in this house in these terms:—“I was

‘always kept in confinement by the accused No."2. The

accused No. 1 Bandu lived with me in the brothel of
. the accused No. 2 for eight days.- During these cight
- days I was not free to go out anywhere. The brothel
~ of the accused No. 2 is on the first floor of a house ab
Kamatipura. The entrance to the building was

always kept closed. It used to be opened for the

visitors but the servant in charge used to close it. up.

The survant used to be always at the door. - Besides

this servant a man and his woman used to keep guard

over us and, therefore, we were not free to go cut of
ILR4—4
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the house.” " To the same effect ‘is the ewdence of "
- Chandrabai. She says as follows :—“ We four were
 kept like prisoners in the brothel. = 'We were never
allowed to go out. One Vﬁha and her paramour Dewoo

used to keep witch over us.” And Godibai deposes to

the same ‘effect :—* They were constantly in a state of .
confinement. There is a woman named Vitha on the

brothel and she has a paramour named Dewoo. Vitha

short tlme she swears that ac¢éused No. 2 never allowed

- her to go 'down. This - ev1dence, if believed, would

clearly show that accused No. .2 Wlongfuny confined
the complamfmt Vlthlbdl ' '

The main argument on behﬂf of the defence has been
that these: women who more or less voluntarily
' .gubmitted themselves ‘to prostitution now exaggerate‘

matters and that their evidence is not worthy of

‘and Dewoo watched the four girls.” Sundri, who was
examined -by the Court, stayed in the brothel fora

-~

pledence In_ the first ‘place the learned trial |

‘Wwitnesses, partlculally the cross-exammamon of Vithi-

‘bai; and after a. carveful consideration thereof I am

Magistrate, who saw these w1tnesqes has in the main .
believed them. I have read the evidence of these

unable to find any good reason to hold that in so far -

‘as they speak of wrongful’ confinement their-evidence

is not true. L am satisfied- on the ev1dence of these

four women that not only was Vithibai kept in a state

~ of confinement, but that the women in this brothel

house were kept in that state and that such confjne-
ment was a part of the life which the inmates of the
house were constrained to live. " It has been’ urged on
behalf of the accused that Vithibai had abandoned her

husband and lived for some time with accused No. 1 at
Kolhapur as his inistress, that shé: accompanied him .

to Bombay voluntarily and that she took to the life of

 prostitution voluntarily, I have carefully considered
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‘ 'thls argument and having regald to the cucumstmces
‘of the case I am not .satisfied by. any ‘means that -
_Vithibai did voluntarily submit herself to the life
~which she undoubtedly led ~in the house of
accused No. 2. 1f the eviderce as to wrongful confine-

mentis true, it is not easy to believe that these women
submitted themselves to prostitution voluntarily. . -
However, I am willing to assume for the sake of argn-.
ment in favour of the defence that V1th1ba1 of her own -
accord accompanied accused No. 1 and commenced to -

’ _stay in the house of accused No. 2 to lead the life of 4

" prostitute. Fven then the question is! whether the
- wrongful confinemen? to which she is said to have been
-subjected is proved. I am satisfied that the .evidence

as to wrongful confinement is trme. It is urged on
behalf of the défence that now and then Vithibai and .
~other women in the brothel were allowed to go out.

Tt seems to me, hoWwever, that their going out casually
does not make their confinement in the house any the
less wrongful on that account. The- mere fact that

3 they could leave it on occasions plobably under proper‘ ’

“control and largely according to . the ~wishes of

accused No. 2, goes to emphasize in my opinion the

*truthfulness of the evidence that generally they were
kept conﬁned in- the house and were used for- the,
~ purposes of prostitution under that restraint.. Having
regard to this view of the evidence in the case there
can be no doubt about the gmlt of accused No. 2.

Ft-has been urged as regams accused No. 1 that he
~ stayed in the house of accused No. 2 only for a short
time after Vithibai was placed in her charge and that

_ during that time Vithibai had no reason to complain.

- As statéd by her in her cross-examination for a week
-or fortnight after.she was brought to Boinbay she was
all right and that after accused No. 1 left, aceused No. 2

~ put her to prostitution. . No doubt this statement so fax
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as it goes is in favour of accused No. 1 but thcle is

, evidence in the case to show that this was not the ﬁrstj

time that accused No. 1 supphed a- Woman -to
accused No. 2. There is a letter, Exhibit Cin the case,
which goes to show that accuged No. 2 depended upon
accused No. 1 for this purpose ; and -there is: otsherf
evidence in the case to shovv that the accused No. 1
used to supply women to accused No. 2 for this immoral
purpose. That being so, it is a fair and proper

~inference that he kncvv: the conditions under which the
“women in this house had to- live.. - The accused No. 1

himself_' wag in -the house for some' days, ccrtainly
exceeding three days. The evidence alsoAshoWs that
the wrongful confinement alleged in respect of Vithibai

~ was not restricted to that particular woman but that -
.such confinement was an ordinary incident of life in
~this brothel. I am,’therefore, unable to.accept the

argnment on behalf of the defence that accused No. 1
could not have known the conditions under which

'  Vithibai would have to live in the brothel.  The

eévidence of Vithibai herself shows that during the time -
that accused Ne. 1 stayed in the house of accused No. 2,
she was plactically confined in the house and was not
allowed to move out. It may be that she ‘was not put
to prostitution during that time, but the fact remains

* that accused No. 1 brought her to this house and left

her there practically -in a helpless condition knowing .

~ the kind of life which she would have to lead and the

conditions under which she would have to live. There
is also evidence in the case to show that certain moneys.
were borrowed from two Marwadis’ in the name of -
Vithibai, and I am satisfied on the evidence that.
though the borrowing was in the name of Vithibai, _thé -
money did not reach her or remain with her. Under
the circumstances it is not an unreasonable inference
that the sum of Rs. 100 which was ‘borrowed in the
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name of Vlthlbdl was ‘given by fmccused No 2 as a" 5

congideration to accused No. 1. ~But .whatever the
“truth about this sum of Rs. 100 _may be, the evidence
~makes: it clear that. accused No. 1-and accused No: 2
- knew each other very. well and that accused No. 1 was
: fully -aware of the condition in which,he left Vithibai
in the house of accused No. 2. T am, therefore, satisfied
that accused No. 1 was also instrumental in wrongfully
confining ‘Vithibai during his stay in the house of
“accused No. 2 and that he is equally guilty, though he

‘may not be equally responsible for the subsequent-.

‘wrongful confinement by accused No. 2. T am unable
" to accept his explanation that when he left Bombay for
Kolhapur he offered-to take Vithibai with him but that
Vithibai, of her own accmd refused to leave the house
of accused No. 2. T have no hesitation in accepting the
evidence of Vithibai on this point in preference to
_ the explanation offered by accused No. 1. The charge

brought against the two accused is clearly established, .

-and. their convictions must be confirmed.. ‘
_ As regards the sentence it is undoubtedly a serious

offence - and not easy of detection. ~ Further the

‘evidence shows that this system of wrongful confine-

ment was not restricted only to the complainant but .

was generally adopted in respect of practically all the
women who were kept in the house. On the other
hand it is to be remembered that Vithibai’s antece-
dents are notin her favour and it is possible that she
voluntarily accompanied accused No. 1 to Bombay and
was perhaps not unwilling to be kept in_the house of
accused No. 2 for an immoral purpose. Having regard
. to all the circumstances of the case, I think that the
“gentence ought to be substantial and detcrrent. I do

‘not think, -however, that there is any need for the

maximum sentence allowed by the section. I think
- that the sentence of one year’s rigorous imprisonment
.in the case of each of the accused would be suflicient to
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meet the ends of justice, and I Would accordmgly
reduce the sentence to ﬂnt perlod in the case ‘of each‘ '

~ of the appellants

"HEATON, J. —Thls case is of some conmderable :
1mportance in itself as it raises a question that needs
very careful consideration and so I will give in my
own words my view of the salient features of the case. -

- It is admitted that the inmates of accused No. 2s
brothel were subject to a certain degree of restraint.

‘There was a barred door and the egress and ingress of
- persons was watched. The prosmtutes were dependent

on the brothel-keeper accused No. 2, for their food; -
clothes and ornaments. - The money earned by the -

‘prostltutes was taken by the brothel-keeper. -

- All thege matters are either notorious and admltted’
or are clearly indicated by the ev1dence The daily .
circumstances = of life are therefore such tha’o this

* normal restraint could very easily be tightened so as to
‘become virtual imprisonment and be of such a nature .
a8 to amount to wrongful confinement within the

meaning of the Indian Penal Code. - The question
before us is whether on the eyidence recorded by him |
the Magistiate was rightly convinced that this was the -
case. Ithink he was. The evidence is specific enough

- and it is the ‘evidence of persons with knowledge of -
‘what they spoke about. ..Not only did the principal
. person concerned, the complainant in the case, give-
- evidence but three other prostitutes, inmates of this
. brothel, also deposed to the state of virtual 1mp11son— ]
' ment in which they lived.

Tt is pe1fecbly true that prostltutes are not reputed to :

* be scrupulously truthful persons and it is true also that
‘the four witnesses I have mentioned were 1o, doubt

indignant with, and eanperated against, the blothel -
keeper accused No. 2. These are matters to make us -

-
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, with this need for cautlon in fny mind T accept thelrv

testlmony as a substantlally true account of. their
ordinary condlmons ot life.. I donot suppose however

- that they were néver allowed to go-out ; that they were
‘-perpetuallv in confinement, -That was probably not so ;

-indeed, certain excursions into the outside world are

“admitted. But though not perpetual the normal condi--
tion of the complainant Vithibai was, T am “satisfied, a

" condition of real confinement. There is nothing impro-
" bable or remarkable in this. AsI have shown the normal

restraint is easily tightened. —'In Vithibai’s case more- -

over there is an undoubted circumstance -which shows
that she felt herself to be a helpless prisoner. :

What released her from this brothel was a petition

~which wag sent to the Commissioner of Police. The
Petition was got written by one Abdul Gani. who had
visited and-conversed with Vithibai in the brothel.
Tt relates that she-is ill-treated and anxious: to be
‘released. 'That petition, unless it ‘can otherwise - be
explamed does .show . conclusively that this woman

felt herself to be in a hopeless condition, unable to_.

- escape, unable to reach freedom - And that could
hardly be unless in fact she were under such restraint
" as to amount indubitably to wrongful conflnement
" within the meaning of the Indian Penal Code. An

xplanatwn of this petition is offered on behalf of the
accused, but I confess it seems to me that it has far less

probability about it than the explanation which I have -

just recited. I believe myself that this petltlon was

signed by the woman, or caused. to be "signed by her;

because of a genuine desire to escape and a very real
feeling that unaided she was unable to do so.

- The case of- accused No. 1 is of course different. But
1 thmk that as against him also the evidence ‘establishes
the charge. Taking into account the evidence and the

circumstances which have been disclosed I cannot .but
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:belleve that accused No 1 knew the state of affa1rs 1n~ ‘
accused No, 2’s brothelis He knew that Vithibai would -

“be subjected to the conditions of life there prevailing,

I do not doubt that he did all that was on his part

~ necessary to detain Vithibai in the brothel so long as

he himself was there and T do not doubt that he left in
the assurance that she' would be, as-indeed she was,

- detained there after he had left. On those facts I think
. that he took so essential and material a part in  the"

confining of this girl that he is guﬂty of this offence as
a pI‘lIlGlp’t].

I agree with my learned colleague that this is not
onc of those peculiarly atrocious cases Whlch some-
timés arise under the Indian Penal-Code and I agree
that the sentence of twelve months’ -imprisonment for

~each of these appellants is in the circumstances quite as
“heavy a sentence as justice and law in this case require.

Sentences reduced.
‘ B. R.

CRIMINAL REVISION.

Before Mr. Justice Heaton and Mr. Justice Shak.
. Inre RAMRAO N. BELLARY.®

" Criminal- Procedure Code (Act Vi of 1898), section 195—Sanction to pioseéute;

Abetment of perjury before a Committing Magistrate—Application for sanc-
. tion made to the Committing Magisirate—Transfer of the Magistrate pending -
ﬁzquhf)——The Magistrate succeeded by anotlier Magistrate who had no  power
to commit—Sanction proceedings sent to District Magzstmte——Gmnt of
sanction by Dtstwct Magistrate.

It was alleged that the apphcant who was a plc‘tder h’ld durlng the course
of an inquiry before a Committing Magistrate, alpetfed -perjury. An apphca-.

+ tion. for sanction to _prosecute the applicant was, therefore, made to tbe

© Criminal Application for Revision No, 271 of 1917 s
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