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CRI"\/IINAL REFDRDNOE

Before Mr. Justice Heaton and Mr. .Justz'.ce Shah.
" EMPEROR o. EHIBIAJI VENKAJI NADGIR."“"'

Criminal Procedure Code ( Aect V. \of 1898), sections 197 210 and 215— .
Committal procesdings— Evidence taken in absence of sanction to prosecute— .
Sanction produced before Magistrate on the day he passed an order committing
the case—Committal order passed in view of the wishes of the parties and a .
Government Resolution~—0rder of committal not valid.

N

The accused a Vatandar Patil, was charged with the offences of hmbourmg
at offender and taking a bribe from him. Enquir y into the case was instituted

“and the whole ¢f the evidence was faken in absence of a sanction to prosecute.

The Magistrate committed 1he case .to the Court of Session, rélying ona
Government Resolution, a'nd‘ yieldiﬂg to the wishes of “the parties. . The
sanction was produced before the Ma’gistrdte on the day he committed the case.
The Sessions Judge referred the case to the High Oourt as he was of oplmon
that the commitment was illegal :—

" Held, quashing the order of commltmeut that ‘owing to the mbsence of

" sanction the whole of the l'procmdmnfs, ‘before the Magistrate were without

jurisdiction and totally invalid.

Hcl(l{ fﬁrther that the Magistrate was not competent to commit the case

to the Court of Session solely by the wish of the parties and the terms of a
Government Resolutlon ” :

THIS was a 1'eference m'lde by V. M, Ferrers Addl— :
tmn'xl Sessmns Judge of Dharwar. -

’I‘he accused was the Vatandar Patil of Hubli. He-

~was charged with the Oﬁfences of harbouring two

oﬁfenders and of accepting a brlbe from one of them

The enqulry before the Maglstrate wag taken up-in
absence of a sanction under section 197 of the Criminal |
Procedure Code. The whole of the evidence was led
before the Magistrate, who eventually committed the
case to the Court of Session. .The sanction to prosecute .

was produced before the Magistrate on the d‘Ly he
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passed the order of commitment. . The Magistrate com-

"'mltted the case on the followmg grounds :—

"“The case is not exclusively triable by the Sessions Cotirt but the accused
is a Vatandar and relymo on Government Resolution* No. 8350, . dated 15th
December 1915; R D.; both the paltles pray for the comm’ttal of this case -
and I have no hesitstion in doing so.’ : :

r“he Additional Sessions J udge bemg of opmlon that
the commitment thus made was agairst law, referred .
the case to the High Court for quashmg the conviction,
observa" as follows :—

The Magistrate’s order is couched in the following

terms :— o

"« This case is not exclusively triable by.the Sessions
Court ; but the accused is a Vatandar; and relying
upon Government Resolution No.. 8350, dated 16th
December 1915, Revenue Department, both the parties_
pray for the commltml of this case, and I have no hes1-

‘ tatlon in doing so: (sw)

The first point '0f law which is Suc"gested by this

order is one of no 11ttle gener al importance.

It is provided by sectwn 210, Criminal Ploeedule
‘Oode, that when upon.such evidence being taken and
" such examination (if any) being made, the Magistrate
'is satisfied that there are sufficient grounds for commit-
tihg' the accused for trial he shall proceed as directed.

Now in the commitment order to which I am now _

soliciting their Lordships’ attention the learned Magis-
trate has made no reference whatever to the only
materials which the Code under which he was proceed-
“ing has directed him to consider. He has felt, it
appears, ‘no hesitation’ in deciding an important
question: but for his decision he gives no reason
except a request made by the parties and a Resolution
issued by the Revenue Department of His Majesty’s
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Governmen‘o ThlS Resolutlon has not been com-
municated to thls Coult but I imagine that it

“cannot have been intended to fetter the free discretion '
of any judicial functionary in the exercise of his crimi-
' nal jurisdiction '

VOW 1 am by no means of « opmlon that Mr. Randive

. ‘was necessauly . wrong in committing this particular:
- case.-. Asto that T can have no opinion for I have not

yet.tried the case. But I am clearly of oplmon that -
though Mr. Randive’s conclusion may be right, ‘his

method of ar11v111g at it is wrong, A Magistrate has.

duties laid upon him from which- he cannot be dis-

. pensed by any order issued ﬁol"'tlle guidance of subordi-
. nate-officers of the Revenue Department. To act upon |

fuch orders is certainly the duty of ofhcers of that -

~ Department; and the Collector may with Oreat pro-
_ priety direct (as in this case he has duected) that
~ “the Court should be requested to commit the case to
_the COU.IVb.Of Sessions if the accused is not discharged. -

The Collector may very well make this requést but the

. Magistrate surely misapprehends his duty if he. has .

“no hesitation’ in closing his eyes to the Code: of

_Criminal Procedure and following blindfold a request -

made by those over whom he is exercising magisterial
authouty

‘This pmtxculal case may be of no particular 1mport-~
tance, but a wide prospect can be surveyed through a -
very insignificant aperture. Magistrates are continu- |

" ally being requested to commit cases to this Court, and

advocates have wit ‘enough to present these requests in-

. a form insidiously flattering to the Court of Session..
~There are various private reasons why a Court in .

permanent session at a central station is preferred to-
the itinerant Court of an officer with other duties; but
there are ‘other public reasons why it is. ext1eme1ye
undesirable that.any case should be committed to the-
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Sessmns Whleh can “be. adequately dealt W1th by a
Maglstrate -By such committals Government i is put to-
! unnecessary expense in road: and - conduct’ money,

assessors are put to needless ‘trouble and- the lapse of

time which often occurs-before a Sessions trial intro- -
‘duces specml risks of. failure of justice.- And while
- there are in every case these general reasons Whya‘-_
- Magistrate should_hesmate_ before committing to the -

“Sessions a case which he can try himself, there is in

*the present case a special cause of which the learned
Maglstlate was not oblivious, althouwh the 1emem~'

" brance caused him ‘no hesitation.’

By section 60 of Bombay Act ITI of 1874, dconvic—..
tion by a Court of Session entails upon a representative .

Watandar consequences which wounld not follow from
a conviction for the same offence in the Court of a

Mag1strate A decision to commit a case to the Sessmns

is'a decision of much consequence to the. accused: and
it is a decision which (111 my opinion) a Magistrate
) should not’ take ‘without more methodical ahimadver-
- sion than is revealed by ‘the brief order now -under
reference. By section 197,. the Local Government is

empowered to ‘specify the Court before which the-trial -

is to be held” When the Local Government leaves this
‘power unused, and prefers to instru¢t a plpader ‘to.

move the Magisterial Court concelned’ the ‘inference .

s that the Local Government desires to - evoke a consi-

_dered opinion from the Maﬂlsterlal Court: but in this-

_casé no opinion of thls kind appears to have been

elicited. The Magistrate has merely given effect to

what he supposes to be the policy of Government, But

that policy. he has apparently misapprehended. Had

the sanctioning authority definitely decided that this

case shauld be tried by the Court of Session, then the

Court of ;Session would have been specified in the

snncblon The policy of Govemment appears, on the
. ILR4——3 :
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truer constructlon to be, that the attentmn of the_.
Magistrate should* be invited: to the ‘consequences of a .

- committal, and that he should then, with more than -

ordinary caution, consider whether to commit-or not.

-The first point of law, which, with (lue"submissionf

,I propose for the consideration. of their Loxdelnps is

this :(—.

‘That the learned Magistrate, in deciding to ,commit

~ to this Court this case, which is not exclasjvely triable
~ by this Court, has abdicated the discretion which the .

law intended him to exercise: that he has neglected to
advert to those materials upon which alone he is autho- ..
rised to fonnd his conclusions: and that he hasallowed *
his course to be deflected by considerations of an extra-

judicial and techniecally irrelevant kind.’”

The Reference was heard.

‘4.6 Desm for the accused.—The pr oceedlnvs before
the Magistrate "are bad, ‘as ‘there is no :° prev1ous4
sanction” in this case, as required by section 197 of the
Criminal Procedure Code. The whole of the proceed-
ings before the Magistrate practically came to an end

- in'absence of - the sanction. It was produced only on -

the day the. \Iaﬁ'istiate passed the order of commitment:
see Rey. v. Rama bin Gopala®W and Queen—ﬂmpress v.

“A. Mortou & Zl[oorteza Ali®

S. S. Patkar "Government pleader, for the Orown —
This point has been raised here for the first time. It
was not taken in the Sessions Court or before the
Magistrate. The accused raised no objection in. either

~of the lower Courts as to the late production of the

sanction; he cannot be allowed, at this stage, to

question the validity of the commitment: see sec-.

tlon 532 of the Cummal Procedure Code.

M(1864) 1 Bem. H. C. R. 107. .
(3 (1884) 9 Bom, 288 at pp. 295, 299,
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Desaz in 1ep1y

HEATON J —We underbtand that the accused person |
in th1s case who is charged with Kar bouring an offender

‘ and receiving a bribe from him. and who has .been
,Vco'mmitted to the Court of Session at Dharwar,-is a
~ Vatandar Patil and consequently that he could not be
‘prosecuted except with the. sanction provided by

section 197 of the Criminal Procedure Code. Itison.

.thls understandmg that ‘the ]udgment of this Court
is based

~
~

We start, therefore, with this, that a previous sﬁnction .'

- was under section 197 essential .to confer jurisdiction
'on the Magistrate to take cognizance of the offence.

"Now as amatter of fact he took cognizance of the .

offence and proceeded some way with his enquiry
.before any sanction was signed by.the sanctioning
officer. For he began to take evidence in the case on
the 5th of April and the sanction was not signed until
the 12th. So obviously there was no previous sanction.
The defect becomes still more glaring when we learn,
as happens to be true in this case, that the sanction
itself was not placed on the record of the case until the
2nd of May, which was the very day on which the
ordér of commitment to the Court of Session was made.
Nor do the papers in the case give any justification for
- supposing that the sanction actually came into the
- hands of the Magistrate before the 2nd of May. So that
although the law requires a previous sanction, the
' Maﬂlstmte had taken cognizance of the case and pro-

-ceeded with it without that sanction and he had, so far

as we can gather, ‘proceeded to record . the whole of the
evidence without being aware that any stch sanction
ex1ste_d. Tt is. unfortunate but it seems to us that this
being so, the. whole of these proceedings are without
jurisdiction and must be regarded as totally invalid.
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17 - It follovvs that the comm1tment to the Court of
wemmon - Session is invalid and that it must be quashed, and’ we -
N make that order making it clear that the whole of the

?;ﬁﬁ ~ proceedings must start again from the very beginning -
"o .- it farther proceedings are to' be taken against . this
present accused.

B We have not,. it 5%7111 be- observed, -dealt with the
. particular points on Whlch ‘the Additional- Sessions -
Judge rveferred this case to us. They are points of
interest and his statement of them is clear and forcible.
It is not essential no doubt that we should express any
opinion on them but one of these points is of such
importance and arises frequently enough to make it
“desirable to say something. That point is based on
this: that the Magistrate committed this case to the
Court of Session for reasons which appear in his own-
words as follows‘ —“The case is not- exclusively triablej
by the Sessions Court,.but the accused. is a thandar,':
and relying on. G. R. No. 8350, dated the 15th of
.December 1915, Revenue Department, both the parties”
- pray for the committal of this case and Ihave no
hesitation in doing so.”- It appears to. me that when'a |
Magistrate comes to consider whether he shall or shall
not commit a case, he has to consider the gravity of the
offence ;- the-punishment with which in /hIS opinion it~
ought to be met and the section under which he charges :
-the accused person. He may no doubt properly conS1der
. any special difficulties in the case or that it is a matter,
. .of some peculiar public importance, and no doubt other
matters also might enter into his consideration, such
~as the wish of the parties. But a Magistrate must not
*determine this important matter whether he-is to comn-
mit the case or to try it himself solely by the wish of
" the parties and the terms of a Government Resolution. -
No resoluticn whatever that the Executive Government
.-h_aS« issued can properly control or determine the .
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‘f‘dlscretlon of a Maglstrate in such a matter for the -

‘Government have 1o authority . whatever to 1nte1fere
~with this discretion which is imposed on’ the Magistrate
by the law and must be exercised by him. =~ . -

. SHAH, J..—1 agree that ‘the order of commitment -
fshould be set aside. -It is not denied in this case that
“a’'sanction under section 197, Criminal Procedure Code,

‘is necessary. The sanction was-granted- by the Collector
~on.the 12th April, and it was produced before the -
" Committing Magistrate on the 2nd May. The proceed-

ings had already-  commenced before the 12th April,

and the order of commitment was made on the 2nd-
May. Therefore the proceedylgs before the Committing -

) Maglstlate including the order of commitmentimust be
setb aSJde This will be without any prejudice to any

proceedmgs that may be properly taken heleafter'

against the accused.”

" . In this view of the case it is not necessqry to considey
- ;the point raised by the Add1t1onal Sessions Judge as to
the form of the sanction.

As regards the other ground upon Wh1ch this order

of commitment is liable to be set aside, I desire to add

that it was the duty of the Magistrate to determine

under the Code of Criminal Procedure on. entirely

judicial considerations whether the accused should be-

committed to a Court of Session or not. In the
present case he has faken into consideration a Govern-

ment Resolution and expressed no opinion of his own.

~in committing the case to the Court of Session. ‘It is
- not necessary for me to state in detail what he may
properly consider in committing the accused to a Court

of Session. : That is a-question, with which the Com-’

. mitting Maglstrate has to deal on the evidence in the
case. It isnecessary to point out that it is not open to
him to take the Government Resolution into considera-

tion in dealing with the question, . This case affords an_
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. 111ustrat10n of the manner in Wh1ch such a Resolutlon is
‘apt to be used.’ Tt is also necessary to point out that
. section 6Q of the Bombay Hereditary Offices Act (IIIof
; ’1874) to which the Government Resolution relates :
_cannot be used as a ground for committing any case to

a OOuLb of Session. That section gives certain powers
to the Government to deal with. the Vatan when a
representative Vatandar or any -deputy or subsmtute"
appointed by him is convmted by a Criminal Court not
inferior to a Court of Session of any offence referred. to
in the section. That would indicate that when a
person of the above description is properly committed
t0, and convicted by, a Court of Session the Government
may exercise the powers conferred by that section. -
The question whether a particular case should be
committed toa Court of Session should be decided by
the Committing Magistrate without any reference to
the section, or to the Government Resolution relating. to
the section just as the question of conviction must be

' dec1ded Wlthout any reference to it.

The powers of Government under section 197, cl (2)
of the Code of Criminal Procedure stand altogether on a

different footing and my remarks have no-application

to any directions which may be properly issued under

‘that clause. - It is not suggested that the Government

have specified the Court before which a trial is to be’
held,in this case under section 197 (2) of the Cr1m1na1 :
Proceaure Code.

’

Answer ac‘éordingly., -
R. R.
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