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-~ his back on. the arguments which one would expecb

~*from him at ordinary times and takes to those which
- would for -ordinary purposes be appropriate to the

judgment-debtor. This revolutionary method of
argument is of course not of a kind which appeals to a
Court, for Courts prefer consistency of principle.

I have sald What I consider to be the ordmary prm-

,c1p1e, and all that Tremains is to consider Whether, in:

this particular decree, there are to be found indications
that it is based on that principle or Whether it isin-

" tended by this particular decree to provide “for some .
~different solution of the question, what is to happen on.

failure to pay an instalment. I have yuoted the pass-.
age pertinent to the point from the decree and it seems,
to me, to be one of an ordinary kind, one which’ we -

“must interpret by the;principle which I have indicated.

Therefore, 1 think that the lower Courts were quite
right in dlSIIlISSlIlg this Darkhast as time-barred, and;;
that the decree of the lower Court- ought to be«_

conﬁrmed o , RN
Decres cdnﬁfhzed;ﬁ
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Before. Mr Justice Beaman and Mr. Justzce Heaton :

GOPAL JAYVANT SHIRGAONKAR (omc}wm, PLA!NTXFF), APPELLAN’I o
. SHRINIWAS . VITHAL PAI _AND ' OTHERS (ORIGINAL DEFENDANTS )R
RESPONDENTS.® R : > i

Lease—Assignment of a lease-—Repudzatwn qf lessors mle 6y the ongmal '
lesaee—Forfezture L . e R0 IR R

- A mere repudiation by the ongmal lessee of the lessor 8 tltle w111 not work

a forfelture against the ass1gnee of the lease ;

2]

® Second Appeal No. 206 of 1917,
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Per HEATON J. —The Transfer of Property Act does recognise that his

\‘_mterest in the property may be transferred by.a lessee to an assignee and this ©
‘may be done without the consent of the lessor and if that can be done it seems .

to me to-follow as a matter of reason that when the entire interest is transferred
‘by the lessee to the assignee, then the assignee is not responsﬂole for acts
[4 ' ” B

~done by the lessee.

SECOND appeal agamst the demsmn ot‘ M. B. Tyabp,'

: Dlstrlct Judge of Ratnagiri, conﬁrmmg the'decree passed
) by V. 8. Nerurkar, Subordinate J udge at Vengurla

Sult 0 recover possession.

The land in suit belonged to the plamtlff In 1867‘
it was rented to the grandfather of defendants Nos. 1

and 2 under a permanent lease. In 1888 the lessee
transferred the wholé of his interest in the property to
“the father of defendant No. 3. The rent due from the

defendants Nos. 1 and 2 féll into arrdars and on a demand -
“being made for it, the defendants denied the plaintiff’s

title to the land. Hence the suit for recovery of posses-
_sion of the land and for rent.

Defenda.nts Nos 1 and 2 did not contest the smit.

' Defendant No. 3 pleaded that he held the land as a
permanent tenant since 1888 when defendants Nos. 1
and 2 sold the property to him ; that he had been pay-
ing rent to these defendants; that hehad not denied

plaintiff’s ownership and that the claim for possession .

against him was not maintainable.

Defendant No. 4 replied that she was an anhpal tenant
‘of defendant No. 3, that she had nop received a notice
and that the sult was bad against her. '

.The Suboralnate J udge dismissed the plamtltf’s claim

. for possession but decreed the claim for rent as agamst
.defendants Nos. 1 and. 2.

- On appeal, the Dlstrlct J udge confirmed the decree
 The plalntlﬂf appealed to the ngh Court. -
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1918 T D Kamat, fo1 the appellant —I submlt there
: QGemL T was a forfeiture of the lease in this case. The lessee;
“Jarvayy | denied the lessor’s title and the denial works a forfe1ture
: ’Sﬁt&@é - of the lease : section 111.(g), clause 2 of the Transfér of

Virmar. - - Property Act, 1882. The assignee of the lease from the‘
- original lessee cannot possess higher ughts than the
- lessee himself. . Forfe1ture of the lease also annuls the"
assignment of it. "1 rely on 2nd para. of section 115, of;

the Transfer of Property Act, 1882,

i Y. N Nadkarm for respondent No.. 3 —Nd‘ doubt
: repudlatlon of the lessor’s title by the lessee Warks a
_forfeiture of the-lease under section 111 (g), clause 2 of-
- the Transfer of Property Act, 1882, but such a repud1a- ‘
tion can be of no avail to the 1essor, if made after the
assignment of the lease by the omgmal lessee, for- there
~is no estate left in t’he lessee after the' ass1gnment Whlch
he can repudiate. By fhe assignment of the lease: there
isa pr1v1ty of estate created between the lessor and. tbe
-assignee and What is left-in the original lessee is the con-:
~tractual obligation to pay the rent. Section 115 of the~
‘Transfer of Property Act, 1882, speaks of the anﬁulment
~of the sub-lease on the forfeiture of the lease. A sub—;.
lease is quite distinct from an assugnment of the lease. :
- "By a sub-lease a lesser interest is carved out in favour
of the sub-lessee, but by an assignment, therei is a com-,
< plete transference of the lessee’s interest in. favour of the :
. ‘assignee. Undoubtedly the assignee continues to be -
_liable for the payment of the rent along with the-
© original lessee in virtue of the’ creation of the: pr1v1ty
~ of estate between him and the original lessor
3 K., B. Bhave, for .respondent No. 4.
. BeAMAN, I.:—The plaintiff sued the defendants Nos. 1,
~ 2and 3 in ejectment asupon a forfelture for the recovery *
. of the demised land and arrears of rent prlmarlly from
defendants Nos. 1 and 2, the plamtﬂf’s léssees; ‘and .
thereaftér generally, should. they not be hable, from
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"wﬂhionie‘ve'r the Court should find réspon'mble” The
4th defendant is merely a tenant of defendant No. 3,

and we ‘are not, concerned: with her. ‘The plaintiff’s”
father or1gmally let the land permanently to the grand— '

fabher of defendants Nos. 1 and 2, and defendants Nos. 1

and 21 in turn assigned th1s permanent lease to defend-
“ant-No. 3. Now, along with the assignment of a lease

‘go .all covenants running With the.land and there
‘remain only in- the assignor pelsonal covenants or

obhgatlons which may be enforced against him by the -

“lessor. ” By such assignments privity of estate is at once
established between the original lessor and the assignee

~of the lease ; and should the lessor accept rent from the- '
‘agsignee,-then privity of contract is likewise established, -

and the resulting position is that .the original lessee,
‘the assignor, stands liable merely as a surety to the
lessor for all the contractual covenants - of the lease
Ithlnk it follows from this very- clearly that mele
repudlatmn by the original lessee of.the lessor’s title
‘will not work a forfeiture against the assignee of the
Iease ‘That is the only ground upon which forfeiture

*Was askéd in the present suit. . The case will be entirely

‘different where itisa sub-lease, or, as it is called in
section 115 of the Transfer of Properby Act, an under-
lease. “But having regard to the change in the legal -
rights and obligations of the first lessor and lessee upon
the assignment of the whole lease, I think it must
follow (and this rule must be a rule without exception)
that no mere act of the kind complained of by the first
_1éssee can operate so seriously to the prejudice of the
assignee of the lease. It is true that some attempt may
be thought to have been made to provide against such
abuses by the terms: of section 115 of the Transfer of

yProperty Act. But since that section, in my opinion,

-is confined, and intended to be confined, to .cases of

* gub-leages, or under-leases orparting with - part of the
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‘ 1nteres‘r under the orlglnal lea%e the principles Whmh,

will come into play would be very different from those

T upon which the rights and obligations-of a lessor and
“the assignee of a complete lease will have to be 1nqu1red'
into and determined. Therefore, I think that the

Court below was quite right in rejecting the plaintiff’s
claim to recover. possession of the land as upon .a for-
feiture. The assignee of the lease has never denied the
plammﬂf’s title and has expressed himself ready'and.

_Wllllnﬂ' to pay all ‘the rent due to the plamtlﬁ under
the assigned lease. It is true that he says that'he has'
~actually paid that rent to his assignor in the behef that
“he in turn was passing it on to. the original lessor the
- plaintiff. It is pretty clear, I think, that the plammff

did not desire torecover the rent from the assignee

~ thus establishing privity of contract as well as pmVlty
- of estate between them; and that is"the reason, I should‘
think, why matters have been allowed t(__) drift on as

they have done. »Itis also true that the rentis very

small, only Rs. 3 a year, and that the plaintiff would
- doubtless have been very glad to forego it, if by doing

so he could have regained possession of the demlsed
land. The decree of the lower Court, however, only

“allows the plaintiff rent against the original lessees,

defendants Nos. 1 and 2. That, in the oi‘rcumstance's

T think, is wrong and that the defendant.No. 3 shouldA
" be made under the decree jointly liable for the ‘arrears

of rent.. Had he contested the point, it mlght have

" needed more consideration, but he does not “contest it
“and his pleader has expressed his readiness to. accept ‘
joint liability for the arrears of rent decreed aoamst

defendants Nos. 1 and 2. That being so, and with that
small amendment, I would confirm the deeree of the-
lower appellate Court, but the.result Would be slightly.
diiferent since tahe sait could not be d1smlseed against®

“defendants Nos, 3 and 4, - And the proper order would
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‘»be that the plaintiff’s suit should be. decreed to the 1918
‘extenti_ of obtaining all airears of rent against defend< ——
~ants Nos. 1, 2 and 3jointly and that no relief need be .. jomiy
awarded against deferidant No. 4, and that the suit‘in v.
SHRIMWAS
‘80 far as it was to recover possession of the land should me
be dismissed. But the plaintiff should have his costs
throughout from defendants Nos. 1and 2. Defend-
~ant No. 3 should pay his own costs, and the plaintiff
should pay the costs of defendant No. 4 throughout o
HF,ATON J.:—This appeal raises an 1nterest1ng and »
“an important point. It appears thatin 1867 a person,
whom I will call the lessor, leased certain property to
the lessee. In the year 1888, the lessee -transferred
absolutely the whole . of his intetest in the property to .
the father of defendant No.3, whom I will call the.
assignee. Quite recently it happened that the rent was '
not paid by the lessee and as clause (5) of section 108 of
‘the Transfer of Property Act tells us, the lessee was
still liable to pay the rent, although« he had parted with
'his interest to the assignee ; though of course he on his
part was entitled to recover whatever rent was agreed
upon between him and the assignee. However, the
rent payable to the lessor fell into arrears, and on a
demand for it by the lessor, the legsee repudiated the
‘lessor’s title. I think that it is clear in'this case that
if the only persons concerned had been the lessor and
the lessee the latter would have incurred a forfeiture,
for a suit brought by a lessor has been held to show his
intention to enforce the forfeiture and put an ‘end to the
lease. In this case, therefore, it seems to me that there
is a clear case of forfeiture as between the lessor and
the lessee, were they the only persons concerned. Rut
the defendant No. 3, the assignee, very naturally asserts
that at any rate there was no forfeiture of his interest
‘in the property. He has never repudnted the lessor’g
title, nor has he;failed to pay rent demanded from hlm. .

I LR 12—10
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) 1918. ’ Both the loWen Courts held that there is no. forfelturef_"

P sof the interest of defendanb No. 3 and the suit as. regards:
L

JAWANT : possession has been dlsmlssed and I thmk rmhtly
. - dismissed, for, it is futile to grant a decree for posses-:
» .Sammw_as ‘

“Vitmar, - . Sion against defendants Nos. 1 and 2, the representamvesf
of the omgmal lessees, and it would be wrong to- make‘_
‘a decree for posse%swn against defendant No.' 3,-the

_-assignee.. The reason why I think it would be Wrongf
__to make such a decree against the assignee is to bej.
found pritnarily in section 113 of the Tramfer of .
“Property Act. I have already referred to clause (J) of
- section 108. That clause .empowers the -lessee - to-:
“transfer his interest absolutely, or by way of mortgage,’
or by sub-leage, clearly recognising- these - different.
methods of transfer and the different, interests. wluch;
~ they cover.. Then, -we have the general - law as tofor:"
- feiture which is contained in clause (g) of secnon 111,
Then we come to section 115, the second part of Wh1ch :
- says that the forfeiture of a lease annuls all underleases"
except in particular cases which we need not consider.
Bus it does not enact that forfeiture. annuls any pther‘-j
kind of transfer by the lessee except the under-}ease :
. ‘an® seeing that other kinds of transfers are,as I ‘have
. pointed out, cléarly recognised, I infer that the second -
- part of section 115 designedly confines forfeiture to the:
case of an underlease. That in itself would, I think,
justify the inference that where the lessee has trahsfer- .
- red his interest in other ways than by way of under- .
" leage'the transferee’s interest - is not fmfelted by the-
~act of the original lessee, I cannot find-in the Transfer_
- of Property Act anythmw which seems to me to suggest .
- that this conclusion is erroneous For 1nstance At We :
“turn to clause (e) of secblon 111, we find forfeltule
provided for where the lessee does certain' things, and -
~ that word, reading- this part of the Transfer of Property .
Acb as a whole, does 1ot seem to me to mean bhe lessee



Jﬁx"fbjj XLIL. ]~ . BOMBAY SERTES 7',41»

or h1s assignee. ‘Then the ] prov1s1ons about the asmgn— 1918
menb to which I have already referred, give the- power. - ,
of assignment and on an assignment tHe interest of the fogf
lessee is vebted in the assignee. The general intention. = - -
‘of the Actis made clearer still, I'think, by the words S%?}\SXAS.-
.of secb?on 108, which endcts that the ‘benefit of the lease -
;shall be annexed to, and.go witly, the lessee’s interest as
such, and may be enforced by every person in whom
_that interest is .from time to. time vested. It séems to
- me, therefore;. clearé that the Transfer of Property Act
~does wery emphamcally recognise that his interest in
the property may be transferred by a lessee to an
assignee and this may be done without the consent of
“the lessor, and if that can be done it seems to me to
follow as a matter® of reason that when the entire
interest is transfelred by the lessee to the assignee, then
“the assignee ‘is. not 1espon31ble dor acts done by the-
‘lessee. His responsibilities are those. arising out of his
'acqulred interest in the property leased. That ‘being
the general conclusion at which I have arrived from a
study of the provisions of the Transfer. of Property Act,
-1 thiak that the decrees of the lower Courts were quite.
correct in refusing to direct the dispossession of defend-
ant No. 3. Baut as the ‘assignee gets the interest in the
‘property, so also he becomes liable to the abligations
- attaching to that interest, and one of those obligations
isthe pajmeut of rent, not merely to the lessee or
assignor, but to the original landlord, the lessor, and
“though the assignee is ‘not under any direct obligation
~ personally to pay the lessor, yet if the rent is not paid,
* the lessor can demand it not only from his original
_ lessee but also from the person to whom the lessee’s
, interests have been transferred. That seems to me to
follow as a 1atter of reason just as clearly as the other
- ‘eonclusion follows, i.e., that the assignee is not respon-
- sible for the acts of the lessee after the lessor has assign-
' ed his mterest in the property
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1918, . 'I‘herefore, ]U.St asI thmk that the decrees of the:

" Goran, lower Courts were rmhb in vefusing a decree of dis-:
: OPAL j

Jagvaxt  Dossession againot -defendant No. 3, I think they wére:
'S'Hg,‘f;w 4 vrong in refusing to make defendant No.3 responsﬂ)le

Virsan, . equally with defendants Nos. 1 and 2 for the. arrears ofu
' rent: And so I agree with the'decree proposedky my]
Iearned brother.
' Decree amended
J.G. B '

APPELLATE CIVIL.
Before Mr. 'Justzce Shak and 3Mr. Just;ce Md}teﬁ

_“1913-~>; : HANSRAJ LADDASHET (ORIGINAL PLAINTIFF), APPELLANT 7. ANANT'T
b March 20. . PADMANABH: BHAT AND OTHERS (OBIGINAL DEFENDANTS), RESPONDENTS. b

C'wcl Procedure Code (Act V of 1908), section 92~—Suit by a Mukiesar of - a,‘
temple against superseded Muktesars—The euperseded Muktesars also trustees

” of the endowment— Prayers for vecovery of property belonging to the temple,*
‘mesne profits and for taking accounts of the management—Jurisdiction of

" . Court to entertain suzt——Relzgwus Endowments Act (XX of 1863}, section 14, .

The plaintiff, who claimed to be heir of the original donor: and & newly
:appointed Muktesar of a temple, sued the defendants who were the trg;st’ees‘qf‘(‘v
" the endowment and the superseded Muktesars of the temple, praying for po_éses- :
sion of immoveable and moveable properties belonging to the temple, for mesne
profits and foraccounts. The trial Court being of opinion that the suit was
governed neither by section 92 of the Civil Procedure Code, nor by section 14
* of the Religious Endowments Act, decreed it on merits. The suit was, however,
‘dismissed by the District Judge on the. preliminary ground that the 'cogniz; :
. ance of the suit was barred by section 92 of the Civil Procedure: Code The B
. plaintiff having appealed — :

- Held, that the suit clearly fell w1th1n the geope of sectxon 92 of the vaxl
Procedure Code, inasmuch as taking the plaint as a whole the suit was ons.

. for the removal of the defendants from their position’ as trustees, for the -
testoration of the trust property to the_ plaintiff .as Muktesar, for takmg
accounts and for damages for their wrongful acts as trustees, - .. B

z

- Held, further, that the defendants were not in the position of atmngers.
for they were trustees and claimed as sich to be entitled to* hold ‘the landa
- .from generatxon to generatxon subject.to the due fulfilment of the trust. :
- * Second Appeal No.- 495 of 1916

.
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