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Before Sir Stanley Batchelor, Kt., Acting Chief. Justzce, and
o Mr. Justice Kemp.
1918 ABDULLABHOY LALJI AND OTHERS (ORIGINAL PLAINTIFFS), APPELLANTS 2.
4 7‘ THE EXECUTIVE COMMITTEE, ADEN SETTLE’\/IE\IT (ORIGINAL .

F brua '
ebra r?" 27 DEFENDAMS), RESPONDENTS*‘ :

N A___.._L__'_.

4 Assessment—-—Rateable va?ue—Salt uorks—Method of assessmenﬁ—AsSessmg
- authority to comzder what an hypothetical tenant would pay—-Premzses to ‘be

" waluéd for rateable purposes * rebus .sic: stantibus’ "—Valuation for. assess-

“ment based upon, “a method. applied to salt pans’ ind dzﬁ'erent country at:

different ttmes——-Method of valuation wrong and zllf’gal——-Aden Aet (II of

. 1864) sectzonS

The pnnc1p1es on whleh property is assessed “to the rates ‘are, first, that in
? assessing’ any.: partleular property the assessmg alithority. must consxder what
‘a tenant from’ year to year with a reasonable prospect +of the continuationof-
his lease would give for the premises and in . conzidering thls, the aésessmg
authonty must regard the themoccupxer as a hkely tenant H secondly1 ‘that the
plemlsés must be valued for ratemble purposes rebus sic:. stantzbus 1 e., as

. they emst at the date of the valuation.

The Queen v. School Board for London n . London County Coamczl v.

* Church: Wardms, de., of Parisk of Erith and Assessment C’ammzttce of Dart-

ford -Union @ ; Great Central Railiay . Banbury Umon @) ; Dames i
Sezsdon Umon (4) The Queen V. Fletton ©): referred to )

In 1909 the plaintiffs obtained from Government a 1ease of celtam lands at

* Aden for the purposs of constructing salt works thereon at the annual rental
of Rs. 7,000 for the land and a royalty of 8 annas per ton of salt exported

’ They erected a fdctory for: crushing- salt on the land .and the works fir st
: commenced to yield. salt in 1911, The defendants fwere the assessmg
: ;authomty for the Aden Settlement. For the years 1909 and 1910 the defend-
E ants had, under the powers conferred upon them:by Government not1ﬁcat10ns,
assessed the plalnhffs in the annual rent of Rs. 7,000 payable by them under.

‘ ‘the lease. In the year 1911 ‘the defendants. adopted a “different basis of
assessment They assessed the plamtlﬂ’s on- the bams of half. ‘the produce of

; “Clvﬂ Reference No 7-0f 1917
< (1886) 17'Q. B.D. 738: ¢ N [1909] A. C: 78"
' [1893] A. C. 562, . - L@ [1908]*‘A C. 315,
N (1861)3 E, &E. 450 at p, 485;
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wdrks less 10 per cent. landlord's deductions In- support of this ‘nxethodof» a '1918.
' assessment the defendants relied upon a method" of valuation’ ~considered to T -
have been in vogue for salt ‘pans in Bombay in the year 1883 and.upon.-a ABDTLLA-

-

.decision which they had obtained in their favour from the Resident’s Court at i fi:}l ‘
""Aden in 1909 in respect of other salt Works at Aden to. which the alleged R T
Bombay method 'of ‘assessment was apphed A questmn being Taised whether’ - EXg;I;ETIVE .
the mode. of assessment adopted by the defendants in the year 1911 was . coyapres,. "
wrong and 1llega1 s v ADEN,

SETTLEMENT, -
- Held, that the mode of assessment was wrong and 1llegal as the defendants e e

made o attempt to value the particular salt- works in questlon ~or to sdy
whether the method they - applied was such as to result in the assessrnent that .
the hypothetlcal tenant of these prennses would pay for them. :

CrviL Reference under. sectlon 8 of the Aden Aet I
~of ‘1864, made by the Pohtlcal Resident at*Aden’ in
Appeal No. 2 of 1917.

- Suit for a declaration that.a certain method of assess-
: ment was illegal and unauthorized. '
~On January 25, 1909; the plaintifls "trading in the -
-name and, style of Abdullabhoy and. J oomabhoy “Lalji
-at Aden and other places, took a lehse for 30 years of E
- certain lands in fhe Sheikh Othman District of Aden
fnam the. Secretary of State for. India i Council. The-
lease. conferred on. the plamtlffs “the rlght to make,
" cultivate and manufacture salt on the said lands and -
“provided for thepayment of Rs. 7,000 evety year by .
‘the plaintiffs to the Secretary of State for India in
"~ Council by way" of rent for the ‘demised lands and for
payment of a royalty of 8 annas per ton of salt expor ted
by the plaintifts. The plalntlﬁs “erected a factory for
“crushing salt on the land and their works -first com- -
menced to yleld salt in.he official year 1911- 12.

The defendants the Executive Committee of Aden ‘
were the assessing. authority : for the Aden Settlement
under two Notifications Nos. 1618 and 1619, dated 26th
- March 1909, levying certain taxes and laying down rules
-for the assessment and collectlon of those taxes. The

: notlﬁcatlons were. 1ssued by the Pohtmal Res1dent W1th
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1918, - the ‘previous-sanction of Government and in exercise- of

?"’ABDULM powers conferred upon him by the Settlement Regula—
 pHOY “tion *VII of 1900. - The Notifications provxded that the
,",I.JAP{I 5 property tax’ was, to be- assessed at per cent on; the

, "!TI;E, S rateable ‘value of the property taxed and a, general

: gﬁ;i’fﬁ;‘ samtary tax was to be assessed at 3'per cent. on’such

“ADEN rateable value. The said taxes were to be lev1ed at only

‘S'ETA’IZLEMENT

“half the: aforementioned rates in the- V1llage of Sheikh
Obhman. The material. rules of the Notlﬁcatlon No. 1618
ran as follows g

“1. When a rate on. bulldwds or lands or both i is lmposed the Executlve ‘
Commlttee shall cause an. assessment list of all buildings or- lands or buxldmgs
. and lands as the” case. may be in the settlement dlstnct to be prepared,

) contalmng -

(a) The name of the street or d1v1s10n in which the property is sﬂ:uated

(b) The des1gnat1on of therroperty, either, by name or by number, sufﬁc1entt
“ﬁ‘)r identifitation ;.

(c) The name of the owner and occupler, if known .

(D) The annual lettmg avalue or other valuatlon on whlch the property is -
~dssessed ; and :
" (e) Theamount‘ of the fax assessed thereon.
- . 5, Inevery case in which every property has for the first time been entered "
in the assessment list or in “which the entered rateable. ‘value of any property
‘has been . increased, the- Executive_ Committee shall as soon as conveniently
: may be, givea speual written notice to.the owner or occnpxerv{‘rhe said -
property specifying the nature of such entry -and- informing. him : that any -
: complaint against thie same will be received in thelr oﬁice at any. txme w1thm
15 days from the servwe of the specml notice. ., - 7. :

B Every complalnt against. the ~amount, of any rateable value entered in the'
. ausessment list must be ‘made by a written apphcatlon to the Executlve
_Committee on or before the day or the’ latest day affixed in thé pubhc or

: aper'lal notice aforesaid statlng the grounds on which the value is dlsputed
o . e ‘0.,V0~, o SRl e .
:. Appeals agamst any - ".rateable value shall be beard, and- determmed by-
’ the Judge of the Court of the Resident; “but no such appeal shall be heard by -
" the.said Judge unless it is hrought within 15 days from the, date on “which 2
- complaint previously made to the Executxve Commlttee as aforesald has been .

dwpo_sed of.
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12 - After appeals, if any, as aforesald are dec1ded and thelr results noted

’ m the assessment. list; all- rateable values s0 entered in the list shall - be final, .

sub]ect to such actlon as may-be’ necessary “under rules 17 and’ 18 followmg

'-,o ’ e - R el f';*,v,; L e

(D The Executive Committes may ar any time” alter the said list by ‘

msertmg the name of any person, . -whose hame ought ‘to have - been inserted,
zor by 1nsert1ng any ‘property which ought to have been- 1nserted or by altermg

: the valuation of or-assessment on any’ property which has been erroneously Lo
valued or assessed through fraud, accident or mistalke, aftel glvmg notice to any "

person interested in the alteratron "of a time not less than one month  from the
:date of. service of such notlce at which the alteratlon is to be made, " -

(2. I]very objection made by any persons, mterested in any such alteratlon,
“before the time fixed in the notice and in the manner provided by rules 6 and 7,
k’sha]l be dealt thh in all respects as lf it were an. apphcatlon under the said

mles.

(3) Every alteration made under this rule shall sub]ect to the result of an
appeal under rule 11 have the same effect as if it had been made on the carliest
day in the current ofﬁclal year dn which . the «ircumstances justifying the

‘ -alteratxon existed.

18 (1) It shall not be necessary to prepare a new assessment Tist every
4 year sub]ect to the. condltlon that every - part of the assessment list" shall be
completely revised not less than once ‘in “every- four years,the Executive
Tommittee may adopt the valuation and assessment contained in the list for
any ye%r, ‘with: ‘such alteratron as may be deemed necessary, for the’ year
;! 1mmed1ately followmg - .- D
)] But the provmmns of Rules 4 5,6,78,9, 10 and 17shall be apphcable
every year ag if a new assessment list had been completed at the, commence-

" ment of the official year. L, '
e P A 2 L e "

In the years 1909 and 1910, The defendantsin exercise

of the powers conferred upon them by the Notifications
fixed the rateable value of the Iease-hold lands of the
-plaintiffs at Rs. 7,000, that being -the amount payable

' by the plalntlffs as the annual rent of the lands. The

taxes assessed on the said rateable value amounted to
Rs. 283-8-0. . .. - =

7 In the year 1911, when the plamtlﬂfs salt—works com-
menced to produce salt, the defendants abandoned the-
old method of assessmg taxes and adopted a dlﬂ":erent

192

]918, .

ABDULLA-
BHOY -
LAI,JI_’ L
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TuE- ~

Execumve
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SETTLEMENT
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5‘1918' ’ bas1s of assessment They ﬁxed thé assessment value at
Abpvita. Rs 9,795 bemg half of the value of the salt exported
. pHoy '-- by the plaintiffs duuno the year less 10 per cent land-
oA ~lord’s. deductions. The. taxes. so .levied camé, to
Cmee . Rs. 125-12:0." The plaintiffs having - 1nqu1red of the
’gf;;‘l’;‘;‘;; rates authorlsmﬂ the levy of assessment, the Chairman

v savey - of the T Executive Committee of Aden by his letter, dated.
SETTLEMENT. . Jupe 21; 1911, informed as follows :—

) T have the honour to state that_ the cntenon for assessmg the lettmg rates
of salt- works is half the’ produce of the pans less 10 per cent, land -lord’s
deductlons This’ mode of assessment is based on the- acc ompanymg copy of
prmmple of assessing salt pans. This principle was approved by the appellate
Court of the Resident on 22nd October 1909 in the appeal case of the Manager,
Aden 8alt_ WorLs v. The Executwe Oﬁwer, Aden Settlement "

The accompanylng copy- mentloned in the - above
letter ‘was a copy of -the legal oplmon obtained’ from
_ counsel by the Muricipal Gommlssmner Bombay, 1n
1881 and which ran as follovvs —

H What the Mumcrpahty are entitled to dois to ‘ascertain what a. salt pau
mlght 1easonably be expected tolet for, to deduct ten per cent. from such’ let-
“ting value, and to charge on the remaining 90 per cent. of the lettmg Value. As
salt pans are not it appears, usually let at a fixed . sum’ per annum, tlx?";:.to-
. able rental cannot well be - ascertained in. the same manner as the probable
rental of a house or b\nldmg but the uswal mode of letting salt pavs, ‘undex
_which the owner receives half the produce, affords the ‘true cr1tenon for -
ascertammg the reasonable letting rate, namely, half the probable or, i it can
be assertamed half the actual produce of the pan

" The plalntlffs, thereupon, by thelr letter of June 26, 5
1911 rephed as under :—

-, .

4 With reference to the assessment of our salt- works notlce of - Wthh has ‘
been received by us unde1 your letter No, A, s 442) dated 14th June 1911, ‘we
~have the honour to lodge our complamt with regard to 1t as ’ required by’ the’

i rules- embod1ed in Government Notlﬁcatlon No. 1618, .dated the . 26th March .
1909, on the ground that the assessment hitherto 1ev1ed is the” proper ‘one and '
the measures adopted at present for the lev.\,mg of -assessment is not mam-
talrlab]e

The Iettmg value of our galt-w orks is ﬁxed by vaernment at Rs 7 000
per annum and the opinitn of ‘yolr counsel *oRe a.pphes to those* salt
" pans wlnch are not let at a ‘fixed annual sum,”
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- The case of. the Manager of the Aden Salt Works does not apply to our case B
inasmuch as’ithe -Aden Salt Works is not let at a ﬁxed sum’ per anuum, @

i Whereas our ground has a ﬁxed lettmg value

 The plamtlffs subsequently pa1d the assessment
‘amount of Rs..125-12-0 under protest and also appealed
‘ agamst the . taxation; but the Political Res1dent et
vAden conﬁrmed the same

CIn the two followmg years, that isy 1919 and 1913 the
. plcuntlifs were assessed at Rs. 2,204-3-8 and Rs. 4 497-4-9,
respectlvely, on the.same pr1nc1ple of valnatxon and in

order to arrive at these figures the defendants took the |

“ value of the salt crushed and uncrushed per ton'¥. 0B,

v Aden at Rs. 5-8-0 anid Rs. 5 respectively. . The plaintiffs
appealed agalnst assessments to the- Pohtlcal Res1dent
\at Aden but were unsuccesstul ' ’

Aggmeved by tlns tlie plalntlﬁsﬁled a’ sult against
"the Executive Committee of Aden in the Court of the:

Remdeht at Aden for a deeclaration that the new. method "

.of assessment adopted by the defendants in. assessmg
“‘taxes for the years 1911,-1912 and- 1913 was  wrong

1Eeg:el and unauthoriséd and- that the correct method ‘

of assessing the taxes was" to taks- the fixed rental of
Rs. 7,000 or at most such sum and “the royalty payablé

. by the plaintiffs. They also prayed to.recover back

Rs. 6 012-8 9 the amount of the taxes recovered in excess,

The defendants contended that the new method of .

assessment adopted by them was nelther wrong , in
pr1n01p1e nor oppressive, nor was the ~pr1n01ple illegal
‘or unauthorised ; thata rental fixed fora term of 30 years
ifor the bare land. leased to the plaintiffs ‘could not be the
"bas1s of fixing the rateable value of the. property
. Whether with or without the royaltiés payable by the

plarntlﬁs. "I‘_heytfulther pleaded that the decision of

- the Political Resident in the matter of rating appeals
was final under Rules 11 and 12 of Notification No, 1618 ;

1918,

' ABDULLA-
BHOY .

- Lauit _‘
5 v, “‘,,:
Tur' -
EXECUTIVE

_ Commnmr,

ApeN"
| ‘SETTLEMENT,
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me . that the plamtlffs had no cause of action ; and that the

AT Oourt ‘had. no ]urlsdmtlon ‘o entertain or try the sult :
“ABDULLA: .

‘BHOY. The Court of the- Res1dent at Aden at ﬁrst held that

bL -‘:._m;. it had no ]umsdletlon to entertaln ‘the- suit’ but on
, Tag L a referenoe to the High'} Uourt the _suit” was. remanded

(‘?ﬁ;‘fﬁ;‘;ﬁ ~for trlal on the memts -The ngh Court’s ]udgment s

. ADEN repmted in Abdullabhaz Lalljee v "The EBzecutive

SI‘T'I‘LEY[ENT e
Oommz ttee, Adenm

On.- remmd the followmg issues were - framed by the:
Assmtant Remdent and Judge, Court of ‘the. Res1dent
Aden —

el 1 Whether the mode of assessment a.dopted by the defend: ants in assessmg
taxes for the years 1911 12, 1912 13 and 1913 141 is not Wrong and 111egal

-2 What is the rent Wthh a hypothetxcal tenant WOuld have pald for the
plamtltfs salt works i in the said years.

3. Whether the defendants onght not to have taken the- rent and royalty
payable by the‘p]amtﬂfs under the - lease, dated 25th January -1909, as the,
rateable va]ue of the p]amtlffs works :

4. Whether the mode of -assessiment adopted by the defendants is: the
basis in use in. Aden on which. tenants of salt-works mml]ar to plamtlifs sait-
works calculate the rent- they are wﬂhno‘ to pay for.the same.

5. Whetherthe sa]d mode-is the basis in use in: Bombay in cak:"muug

- whata. tenant would pay ag’ rent for salt-works: smnlar to plamtlffs salt- works
) é Whether salt pans are not let at a.:ﬁxed sum per annum in’ Bombay
Pres1dency 5
1. Whether in any event the defendants ’ought not to have based then' )
_‘assessment on the value of uncrushed salt at the: salt-works 1nstead of - on “the’ -
,value of salt. F O “B.-
* 8: Whether the defendants -did not act 1llegally and on’a wrong pnhcxple‘;
" in adoptln‘7 for the plaintiffy’ salt-works in Aden a mode of assessment alleged o
to have been adopted in- Bomhay in 1883 in 1espect of sa]t pans Worked wlth-:’
out machlnery and pay lng no rent or royalty ¢

9. Whether plamtltfs are not’ entxtled to refund of the a.mount of assess—,
; ment 1lleﬂally levied.”

_The ASS1stant Res1dent d1sm1ssed the plcuntlﬁs sult
holdmg that the method of assessment adopted by the
detendants was nelther illegal ‘nor- oppresswe though ‘

e @ (1916) 40 Bom, 446; . -
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’unusual and somewhat arbltrary On several 1ssues he

i found as’ follows

S My decnnon on issue No. 1 s that the yearly rental of Rs 7, 000 payable by .7

the plaintiffs cannot reasonably constltute the correct bas1s of assessment for’
the character of the land has been entirely. changed since -its acqulsltlon by .
plamtlﬁfs and it has been developed from what was waste ground into “profit

beanng premlses

_And whrle I regard the mode of assessment adopted by defendant as unusual

and somewhat arbltrary, I do not consider that it is 111egal and I may. say
that it is not oppressive so 1ong as the rate per ton is calculated at the salt pans. -
‘T may further add that it is not oppresswe inasmuch as plaintiffs. have not-
-given a full account of their profits and lossés according to their hooks- which
; lndeed they are not obhged to do -and in consequence the defendants have

de\nsed an easy rule of thumb for amwng at a rateable valuation.

Such then belng my demswn there wvill be no ob]ect in drscussmg issues

"Nos. 2 and 3. As to i fesye No 4it may be said that the Aden Salt Works of

the Ttalian Company have been similarly assessed, As regards the issues Nos. 5

. ‘and 6 T have already stated -that I consider the present method. of assessment
(' peculiar to: Aden, - As to issue. No. 7, I consider that defendants ought’ to base '
. their assessment on the prices of the salt both crushed and’ uncrushed at the
- galt-works, As regards i 1ssue No. 8, defendants’ procedure-I consider inusual,

. butIam not prepared to say that it is witrd vires; and lastly as to issue-No. 9, -
_ plaintify would not be entitled 'to a- refund of-~the assessment levied for the-.
--years in question, but jt is within dlscretlon of ‘the: Settlemenb Commlttee to
'nge a permanent rate per ton instead’ of a figure: Whleh might ﬂuctuate from.

. year to year-and have the appearance of a tax upon income."”

On appeal by the plamtrfEs the Pohtlcal Res1dent at -

- Aden agreeing W1th the conclusmns arr1ved at by

the Ass1stant Resident, dismissed the appeal but sub-

mitted, under sectlon 8 of the  Aden Act (II,of 1864),
" the following questlons for determrnatlon by the ngh :

Court at Bombay =

. Whether the ﬁndmgs of the lower Court on issues Nos. 1 and 8 were not
”verroneous ? ’ ’

R Y

2. Whether the ‘learned J udge ought not to have found on issue No. 3 in
favour of the plaintiffs ? . o

-3 Whether the learnéd J udge g ﬁndlngs on issues Nos 4 5, 6 and 7 are not
iricomplete and wrong and whether. he ought not to have, :Eound on those Issues

_in favour of the plamtlffs ?

"

TLR1-4

1918 -

-h:-—-—-—'_..
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1918, ‘» - 4 Whether the leamed Judge was not wrong in dlsmlssmg the plamtxﬁa

- sult and. *
é?g:; ;k. ; - b, Whether the learned J udge ought not'to have granted the declaratlon
* Laur prayed for in. prayer B of the plaint and.made the order prayed for- in prayer
THli: C of the plamt ?
» gcf‘:;‘l’:;g' - The\reference was heard by Batchelor, “Acting C J

3

" ADEN - and Kemp Jo
- SETTLEMENT. -

Inveramty with Kcmqa and Mulla, 1nstructed by -
- Edgelow Gulabchand . Wadm and : Company,: for the
appellants :—The Assistant Judge at ‘Aden found the:
‘merits of the casein our favour when hé held that- the
“mode of assessment’ was unusual and - arb1trary He
‘ought to have held that it was also .illegal. - The
‘Bombay cases show that a civil Court- can 1nterfere Lf
- it finds that the’ mode - of assessment was illegal ; see
Mumczpalzty of Wai v.. Krishnaji- Gangadharm
" Morar v. Borsad Town Mumczpalzty(’) "Kasandas.v.
- Ankleshvar Municipality® and Secretary of State: -for
India v. Magor Hughes(‘) The Executive Committee:
at Aden ought to have considered what' a hypothetmal'
~tenant with: ‘reasonable expectatlon of a contmﬁemdn
.-of the tenancy Would be prepared to give for :the pre-
mlses from year to year. This is a question of. fact and
ought to be decided on legally admissible ‘evidence."
There are certam recogmzed rules and pr1nc1ples which’
a rating authorlty ‘must follow in order to arrive at the
-figure which such a hypothetical tenant would be “pre-
" pared to pay. If the right method is followed, it Would“
“not matter if the figure is not absolutely correct. “What .
. the Committee have done is to follow an op1n1on given
“by coungel in Bombay in, 1881 regardmg the assessment
*of salt pans in Bombay. .The opinion: is 1rre1evant
~-and has not even been. followed correctly. The con*
d1t1ons in Bombay are dlﬂ’erent from those at Aden

‘o (xses\ 23 Bom. 446 .- ‘@ (1901) 26 Bom. 204.
) (1900) 24 Bom, 607 ‘J (® (1913) 38 Bom. 293,
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The case " of Mersey Docks and: Harbour Boafrd V. ‘

Birkenhead Assessment Commzttee‘” rehed on by the
Tespondents, is really in our favour.: ‘see also. Great,

Central Railway v. Banbiwry Union® and Metropolz-' :

tan Water Board v, Chertsey Assessment Oommzttee(s) . ¥
In this case the annul rent and the royalty should be con-

sidered as the rateable value of the salt pans ‘The rent |

was fixed by public competition and royalty is part ofthe

rent : see The Attorney-General oj Ontario v. Mercer(‘) -
" Strangiman, Advocate-General, with B. G- Wadia,

instructed - by Little' & Co., -for the respondents :—

The Executlve Committee at Aden did consider  the

questlon of what a hypothetical tenant ‘would pay for’

the premises from year to- year... Even -assuming that -
they gave a wrong answer to ‘the questlon, it" does. not ~
follow that they did not consider the question.. 'The -

»Ass1stant Judge at Aden in. his judgment says that
they did consider that question.. The Committee ‘have
not acted 111egally The assessment~may be arbitrary,

“but a novel set of c1rcumstances had- to be met in a-
uove1 and unusual manner .The test is, have they in

arriving at‘the rateable value'of the salt paps included -

something which by law ought not .to be included or

excluded something which ought to have been included.
That is the test as laid down in- Mersey Docks and:
Harbour Board v.Birkenhead A ssessment Committee™..

The Committee have taken the volume of business done
by the appellants ‘into consideration, and the volume

of business is an element for cons1derat10n1 see Cart- -

wright_v. Sculcontes Union®.. All that this Court can

do is to say whether the mode of assessment which has
been followed is oris not illegal. It cannot lay down that
any partmular mode or formula ought to be followed.
A EEE .‘CAV\
@ [1901] AGIB @ [1916j 1A C. 837, :

~

® [1909] A. C.78. ) ... ) (1883) 8 App. Cas.-767 -at P 777 v ‘

(5) [1900] A. C. 150.

“1918.
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L 1918 KEMP J —Thls is a reference from the Res1dent at;
- A;DULLA- > Aden in an appeal in Suit No. 113 of 1914 filed in: the.
o BHOY . Court of the . Remdent requesting the opinion- of the}
5'}:1“‘.”,1' ngh Court under Section 8 of the Aden .Act IT of 1864
" mg ~* vom certain questions relating to an assessment t0: pro-
E;‘hfﬁ‘l’:;;i - perty and sanitary tax prayed by the plamtlﬁ's in thei
"ADEN smt to be seb aside.’

SETTLEMENT -

- It appears that 1n 1909 the firm of Abdullabhoy and
Joomabhoy Lal]l, "~ whom' I shall hereafter call thej
plamtlffs obtained’ from Government a lease of certam
‘lands in the*Sheikh Othman District of Aden for the(
purpose of constructmg salt-works thereon atan annual
rent of Rs..7,000 for the land and a'royalty of elght annas
‘per ton of salt exported ‘The plamtlffs proceeded to:
‘erect a factory for crushing salt on: the land." The
Works first commeneed to y1e1d salf in- the ofﬁ01a1
year 1911- 12.

The defendants are the- assessmg authorlty for the
Aden Settlement under two Notifications dated 26th
- March ‘1909 ‘levying certaln taxes and Iaymg down .
rales for the assessment and collection. ‘of these taxes,";
The Notlﬁcatlons were issued by the Pohtwal Resident
W1th ‘the” previous sanction - of Government and - 1n;
exerclse of powers conferred upon . him’ by’ the Settle-;
ment Regulatlon VII of 1900. -

«For the years before 1911—12 the defendants had;"
3 under ‘the powers: conferred upon them under, the. Notl-"‘
-fications, assessed the plamtlﬁs in the annual®rent. of -
Rs. 7,000 payable by them under the lease.” In-the year .
1911 12, however, When the works commenced t0 pro-.
-duce salt, the Exécutive Comrmttee adopted a dlﬁerent
bas1s of ‘assessment. ' They assessed: the. plamtlifs on
the basis: oi half the produce of the- Works less ten
_“per. cent landlord’s deductlons “In order {o arrlve ab
this ﬁgure they took the value of the salt crushed and
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uncrushed per ton F..0. B. Aden at Rs. 5-8 and Rs. 5
B respectlvely

Apparently the Commlttee Were 1nduced t0- adopt

“;thrs method-of assessment upon a consideration of what -

N they understood was ‘the method of valuatmn for’ salt—

_ pans in Bombay supported by counsel’s op1n10n so far
back as 1881 as to the propriety. of such *a- method of

assessment in regard to salt-pans’ ine Bombay on th ab

~date. They had also obtained a de01s1on,1n their favour :

from the Resident’s Court in 1909 i in respect of certain’

other salt-works at Aden known as the Aden or Italian
'salt-WQrks It ig to . be . noted -that the Ttalian Works
' had dlsputed this method of assessment.: Fortified by

thls -authority the defendants apphed the same method

: of ‘assessment to the plalntlifs salt-works:

- The plaintiffs appealed agamst the. assessment for the
year :1911-12 to the Court of the Resndent but the ]udg-

ment of that Court Was .against them. -

""The plalntlffs were assessed on the same . method for

. the years 1912-13 ‘and- 1913-14.. Feehng aggrieved by

. this vae plamtrﬁs have “filed “the present- suit- No. 113 -

of. 1914 in the Gourt of the Resident at Aden agamst

the assessment The Aden Oourt cons1dered it had no
]urlsdlctlon to entertain the suit but. on a reference to.
the ngh Court the’ suit was remanded for trial on the
merits; The ngh Court’s’ ]udgment is. reported in

, AbdullabhazLall;eev TheExecutwe Commzttee, Aden m

- It appears from the ]udgment of«lthe Ass1stant Rem-
dent that he now cons1ders ‘the method of assessment
runusual " He does not cons1der it legally ob]ectlonable ~

regular rules of ratmg *He. also considers . it . - some-
What arbltrary and says that the hypothetlcal tenant
pr_rnerp_le Would have been more accurate for the

(1) (1&16) 40 BQm- 44&
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reason that by that prmclple the premrses Would have
been rated, whereas by the present method all those

“The pla1nt1ffs appealed to the Resident ‘who d1sposed '

- of the appeal in much the same terms but made hlS

judgment-contingent on the opinion of the ngh Court‘

“on the questlons thh are nOW before us for con-
' s1derat1on They are: — _

1, Whether “the ﬁndlngs of- the lower Court on’

;1ssues I and 8 Were not erroneous ?

(Issue 1. Whether the mode of assessment ‘adopted

,by the defendants in assessing taxes for- the  years:
_ 1911 12 1912-13 and 1913-14 is not Wrong and illegal ?-

(Issue 8) “Whether the defendants “did ot act‘

~illegally and on a Wrong prmclple in adopting for the

plamtrffs salt-works in Aden a' mode -of assessment

- alleged to have been adopted in Bombay in. 1883 in

respect of salt-pans ‘worked without machinery and

- paymg no rent of royalty P

[.2. Whether the: learned J udge ought . 1ot “to" have
found on issue 3.in favour of the plaintiffs ?-

 (Issue 3). - Whether the defendants ought ot to have:
- taken the rent and ‘royalty payable by the plaintiffs

under the lease, dated 25th January 1909, as the rateable

B value of the plamtrﬁs works ?

T3 Whether ‘the learned- Judge 8 ﬁndmgs on 1ssues'

4 5,6 and 7 are not incomplete and wrong and Whetheri _

- he ought not to have found on those issues .in" favour

B of the plaintiffs ? -

" (Issue 4). Whether the mode of assessment adopted

. by the defendants is the basis in use in Aden on which .

tenants of salt-works similar to plaintiffs’. salt-works -

calculate the rent they are willing to pay for the same? -
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(Issue 5) Whether the sald mode is the basis i 1n -use 'e - 1918.,
in Bombay in calculating what a tenant Would pay as - =

rent for'salt works ? i ' Aizzr;m_
(Issue 6). Whether salt-pansare not let at a ﬁxed sum - L‘:’““
_per annum in Bombay Pres1dency? o o aTme
. »JEXECUTIVE
" (Issue 7) ‘Whetherin any event the defendants ought - “011*;;?@' .

:\ not to have based their assessment on the value of slmmmmr
uncrushed salt at the salt-works instead of on the value =
-of salt F. 0. B.7.

4. Whet her the' learned Judge was not wrong m
: d,lsmlssmg the plamtlffs su1t ? And

"5, Whether the - learned J udge ought not to have -
granted the declaration prayed for in prayer B of the
‘ plaint and made the order prayed for in prayer C of the
; ’-plamt ?o

‘Now what isit that the Execut1ve;00mm1ttee have to
‘consider in deciding the assessment of these particular
. §plt-works ?- The - Notification of the ‘Government of
: Bombay No. 1618 in the General Department dated 26th -

March 1909, directs the preparation. of an assessment
‘list of all buildings or lands or buildingsand lands in -
‘the Settlement District when a rate on buildings or
‘lands or both is 1mposed This list is to contain,
inter alia, the annual letting value or ‘other valuation -
on which the property isassessed. The question, there-
fore, is, how is this valuation to be arrived at ? - I think
' the principles .on which propeity is assessed to the
rates are so well-known as scarcely to require reiter-
" ation. Flrst amongst them is the principle that in
- assessing any particular propérty the assessing authorlty&
must consider what a tenant from year to year with a
reasonable prospect of the continuation of his lease
' would give for the premises. In ‘considering this, the
assessing authonty must regard the then occupier '
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1918 .. as a. hkely tenant (The Queen V. ;School Board jor
r— = ~Londonm London County Council v. Ohurchwardens,
-TAB;’;:;‘A" §c., of Parish of Erith and Assessment Committee of

o Lawr - Dartford Unton(’)) 'I-do not mean by this that ‘the.
L Tﬁm hlghest rent that can be extorted from the ¢ occupier, ie.,"
}/,é%ﬂ’l,‘f;;’; ‘that he would pay rather than be turned out, i$ to be’
.t ADEN . - regarded as_the rent which the hypothetical tenant
SETTLEMERT. . from year to year would pay (Great Ceniral Roilway
" v. Banbury . Union®, -per Lord Loreburn L. C. and -

- Lord Dunedin) ; but that the assessment is t0- be-fixed

. on_tle highest rent thatfsuch a hypothetical tenant

might reasonably be supposed to be Wﬂhng to g1ve

) (Damesv Sezsdon Umon(‘) per Lord Collins). -

x Another cardlnal pr1n01p1e is that the premlses must
: be valued for rateable purposes 7ebus sic stantabus, ‘
i.e., as they exist at the date of the valuation (The Queen
V. Fletton“’ per’ COCkburnG J. at D 465) ST

"In a case in which the questlon was' Whether cerbam
“machinery on the premises. should .be dlsregarded in’
the assessment. the Harl of Halsbury described the ovelg-
geer on the premises. This is what -he said (way v.”
. Humnslet Assessment O’omm@ttee(")) :— The overseér- has
- a comparatively simple problem to solve, although it is
difficult enough sometimes ; he sees -the place bemg
conducted as a brewery, or an iron foundryd or what
. not ; helooks at the premises, he looks at the furmture '
~ whicll is necessary 1 for carrying on the business as a .
‘brewery or foundry; he does not in his own' mind
analyze, and to my mind he ought not to analyze ‘what
“would be hkely to be the initial arrangements between
‘the intended brewer and the owner of, the freehold to
,see WhO should prov1de this “or that engine, or- what -
not, but heé looks at the premlses as. they are, as they
‘J  (1886)17.Q. B.D. 738 . @ [1908] A.C: 315. S
_ ®[1893] A.C.562.. T ©) (1861) 3 E &E450 atp 465
- (aJ [1909] A C, 78, ® [1906] ALC. 43 8t p, 48,

- . 0 S
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l"are bemg occupled and as they are bemg 11sed G
-and he says-to himself, ¢ well, looking at the whole

vof - the - “place, *such and such is . the rent Wthh

;vvould probably ‘be pmd by a- t.enfmt from vear:
“to . vear for sinch an egﬁabhghm@w ~ a8 ‘this Ahdl_,

in that he does ot and ought not to ntnp ‘i&)e whole

“of the place of evelytlun@ but’ the four” “walls Whloh’__.

‘contain the whole system of manufaotule ‘therein con-

~tained, and simply value either the ground upon Whlch :

‘the bu_lldlnfr is placed,.or the four walls and. roof which
are the contammq elements of all the manufacture that

goes on in it.” T have given the passage.in full not only-
because it 1llustrates the, Valuatlon “rebus sic. stanti-’
‘bus but also in the hope that (it “may be-of some.
assistance to the Executlve Commlttee When they next‘

assess these premlses in suit..

Bearmg these pr1nc1ples in mmd«the problem p1 esents i
‘a simple questmn of fact but Where confusmn is hkely to _
ensue is in cons1der1nfr ‘what - ev1denoe should .be 're-..

‘garded in applymrT one or other. of the “various recog-

‘nized methods of va]uatlon—oalled by Lord Watson in

Aortls and- “Sowuth Western Junction lewa y Co.v.

Assessment  Comngitiee, of " the Brentford ~Union®

« “formnlae ” for valuation.  So lon;r as the qsanqqnw

Court apphos one of she récognized modes of valuation .

and in doing so does not take into cons1demt10n evid-
ence which 1t should not take -into ‘consideration and
does not e\iclude ev1dence “which it should take 1nto

cotisideration it is ‘left to that Court to select its. parti- _
cular “ formula ” and it is no.objection to the valuation .

to say that it should have adopted some other “formula”
(Mersey Docks and: Harbour Board .v. Birkenhead
Assessment O'ommzttee(z), per Earl of Halsbuly ; London

United Trarmavays:v. Brentford Umon(s), per Cozens-:

Hardy M. R)). o ; o
@) (1883) 13 App. Cas. 592 .0 @7[1901] A. C. 175 at p. 180,
e (1907) 96 L T. 028 2 Konstams Rating Appeals 410 C A
© ILR 12—6
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These ‘cases appropmately lay down the limits within
> Whlch an- Appeal Oourt will revise the’ de01s1on of- the

assessmg ‘Court—in England in' _gemeral, - -Quarter

- Sessions § in Bomba,y, the Chiefl Judge - of the Small
Cal_lse Court

EXECUTIVE S

COMMITTDE ¥
"~ ADEN" "

SET’ILEMDN’I

‘ When therefore we are " asked by the Referrmg
Coult to- state whether i our opinion_ the plamtlffs
premlses have beet.rightly. assessed we.have to turn, to
_the ]udgment of the assessing Court to | see Whether 1t
has correctly apphed the. prmclples above enuncmted

“Tam of OplnlOY:l that the ]udgment of‘ the assessmg
Court shows clearly that it has not cons1dered What
the hypothetlcal tenant would pay for.:these' prem1ses
No doubt the Court had that ‘question before 1t-——1ndeed
“it was the, eub]ect matter of the mquuy——but the Jjudg-
‘ment shows. that whet the'Court did was 'to adopt for
_the plaintifls’ salt~-works a method of Valuatlon, = Whlch
" was not even one of the recognlzed methods of° valu-
atlon “which it undelstood had been applied to: salt—pans

Jin Bombay and which it had 1tsel£ apphed in -spite of
protest to one other salt-works at’ "Aden. Becaus€ ‘thé
~Court consudered this method had been apphed to such
cases “of assessment -of salt-pme as were. Wlthlll ‘its
knowledge it assumed that it must 1]080 facto be
applied to: the plaintiffs’ Salt works ~ which- were,
dlﬁerent in character and s1tuat10n as’ well as"in date

*of- constxuc‘uon to the, Works to Whlch the method* had
been applied. = The Court, therefme made ‘1o- attempt
to ‘value these partlcular salt-works” or. to say w hethel
tho method: At apphed W as - such as to lﬁbu“) in. the

‘ dSH(‘Sbm( nt thdf the hy pothetmal tumnt of these pre-:-
In’lbl s W outhay tUL them

Une has only to tum to the ]udement of the déeeesmg
0011rf and the ]udﬁmenn on the Rcterence to see thab
the pmnmple undellylnw both decmons Was not wha,t
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the hypothetlcal tenant Would pay but that the assess—
. ‘ment was not oppress1ve The 3udgments comment on

. the fact. that in the opinion of the Courts the assessment ;

3 “

although unusual and somewhat: arb1tra1y, i pecuhar e
to Aden ” * novel ? wad nevertheless not “1llegal ” ‘r;_

oppresswe Then, there isthe admissionin the ]udg :
ment of the assessing Court: that the effect bf’ the adop-
t1on ‘of this mode of assessment was that ‘the premises

“were not really rated at all. - Clearly, ‘the  Courts have .
lost sight of the real pr1n01ple-was the rateable valua-
t1on such as a tenant from year to year with a 1eason-.p
.able prospect of the contmuatlon of-his. lease would

have pald for the prem1ses ?

Even the defendants” own a1ch1tect Mr M1rams '
testlﬁed that the assessment was not such as'a hypothe- ,
tlcal tenant would pay “for these - premlses and-1 eonfess’ ,
“I am somewhat surpnsed at “the hard1hood of the,_
defendants who venture to support the valuatlon in the..

face of the op1n1on of their own- expert
There are, hovvever, other- ob]ectlons to the ‘aS9ess-

ment * It appedrs to have been, based on ‘a inethod- of
' evaluatmn considered " to have héen in. vogue- for salte’
“pans in Bombay in 1883. Opmlon “of counsel ‘in the
year 18381 was 1nvoked in support of this and: a reference -
made to What appears to-be ‘a very: doubtful fact viz.,

’ that this was the method adopted by the ratmg Court

'in Bombay—the Chief Judge of the Sniall Cause Court. '
N6 instances of any assessment on any such baxﬂs by '
* that authority have been adduced and if, as appears,
” such cons1de1at10ns as T have just alluded to influenced

the Aden Court in coming to the conclusion it did. then

-~obviously here was a clear instance. of evidence ‘being.
‘admitted which should not have been admitted. which .
- -Would. warrant the Appeal Court- il requiring the
,assessmg ‘Court to revise its decision. But it appears,
furthex, that not only were the salt-pans in Bombay in

L
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not pay any Tent or 1ovalty Indeed, Mr Inverarlty '

", for the plsuntn‘f pomts out that the method adoptedf‘
. ‘wasnot even- in Vogue for the Bombay salt -pans.in
L .that year. '

" There is_ the fulther ob]ectlon ‘that the.: “method "

‘adopted isno real method” of’ valuation "at all and- ‘1s‘,

ob]ectlonable on.that ground No doubt the volume of;‘;

"busmess done by the W01Ls may be a factor. for con-:
*s1derat10n So may the rent and royalty reserved by
. the lease, thie- actual yearly receipts: with the usual’
“deductions, the: value of the land and the” factory and -
_.any other bu11d1ngs on the premlses Any orall of these
are factors which would ass1sﬁ the Court in determmmg"}
_} the mode of’ assessment to be apphed to these works but--

it ‘s no recogmzed"method of" assessment to: take ‘the -

'~ output-of the works at so much a ton -and. assess the:‘
7 plamuffs at’ half that figlre less 1and101 d’s deductions. -

‘1 am unaw a1e of the exi istence of any such arbltraryf-
method nor, as I have shown do the ]udgments of the
. Aden Courts show that tHe result. obtained by a: valu-
ation on thls basis was -what our hypothemcal tenant--

: Would have given for the prem1ses

Under the mrcumstances Tam of opmlon that the_f;
assessment is ‘wrong and should e - “quashed. and the.
Executlve Committee should consu:ler what  a' tenant-
" from year to year with a reasonable prospect of the
continuation of his. lease Would glve for these partlcular

' ” prémises’ and that is the way in which I Would -answer

questlon I.

'As we have no partlculals of the plam‘mﬂ’s salt-works‘;
it is impossible. for us to say. Wnat rent a hypothetlcalt
“tenant would pay for: them. . We must, therefore, de-
clme to answer the other questlons referred to us butb.
We mUst not be taken as 1mply1ng that because We“
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have answered questmn Iin the*way We hav‘e“ there—' i
fore the defendants are compelled to assess the: prem1ses

‘on the basis of the rent and royalty reserved by the
‘Tease. That is apo1nt which depends on the ‘answer’

to the questmn—what would: the hypothetmal tenantj’""

pay for these premises rebus sic stantzbus P

The questlon of the refund of any excess pa1d over

and above the proper assessment is one Wh1ch will have

to be answered by the Aden Court When it determlnes_

i-the proper. assessment of these prem1ses» o

_We accordingly return the ‘case for’ dlsposal 1nz
aceordance,\mth this opinion. = Costs; costs in the’ sult :

‘ BATCEtELOR, AetingiC. J. =1 ani;of the same opinion.

" “The question for our decision is as to the legality of

the assessment fixed upon the  plaintiff’s premises by..
.the rating authonty, the Executive. Committee of Aden "

Now the quest1on ‘what - rate shall ‘be levied- upon -

i any particular premises, is a questmn of. fact, which
must be answered by the ratmg authorlty ‘With the1r

bdecmon on ‘this questmn, ‘as a question of fact; we -

should ordinarily have no power, and certainly no
‘inclination, to interfere. But their decision becomes.
open to revisiomas.on a pomt of law where “instead of

doing what the law has directed them to do, they -
“have thought proper either to 1nclude something -

‘which by law ought not to be 1ncluded or to exclude
something which ought to have been- included ”... This
citation is from a passage in the speech of .the Earl of
Halsbury L: C. in Mersey Docks and Harbour.-Board
V. Birkenhead ASSessment Commiittee®, an authority
which I would commend to the attention of the Aden

".Committee as contammg, it I may be permitted to say -
" 8o, the clearest posmble exposmon of “the whole law

on th1s top1c. T

© @) [1901] ‘A. C. 175 at p. 180,

. 1918,
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~ Thus the questmn -which we have to answeris Whether
the Aden Commltfee in- 1mpos1ng this rate,- have m—
“cluded any cons1deratmn Wluch hy law they should have

they should have 1ncluded ~On the facts on the 1ecord
I cannot doubt that the question ‘must be. answeled
agamst the Commlttee ‘To quote again from the same

k judgment of the. Lord Chancellor’s, * the thmg to be
- done is to_answer a plaln question of fact, namely,
. what is the rent which a. tenant might - reasonably be.

“expected to give for the premlses? " the tenant. bemg
';of course supposed to have some reasonable assurancel
of the continuance of his lease. -But T must. hold ‘on
. the facts that the Aden - Comm1ttee never ploposed to.

themselves this questlon at all, -but only- proposed to;_

) themselves and answered a totdlly different questlon '
'namely, upon what - bas1s do we find that ‘other salt-
“-works have been assessed at other times and in another ‘
‘place? In answel to this question' they found or.
thought they found—lt matters not Whlch——-that mf

1883 certain salt-works in Bombay were rated accordmg,
to an arbitrary arithmetical formula and, without more, -
they forthw1th applied this formula to these salt-works

a8 e‘nstmg in Aden in 1912- 13 " That clearly is not a.
‘method  of ratmg the Aden  premises, rebus- 'ic"‘

stanhbus that is'to say, rating these. partmular pre-.
“mises in ~the .condition . in which: they stood at that'
partmular time. And by .the mechamcal appllcar
“tion ‘of this abstract formula Wlthout more, ‘it -

T thmk plaln that the (‘omm1ttee etcluded from con-‘
* sideration a whole series of matters which they ought’
~to have considered, namely, all those ‘matters. which

' amse for cons1derat10n on the puttmg of the true ques-

t1on What would a - hypothetlcal ‘tenant - pay for ‘the
premises as they then® stood ? Tn “these - circumstances,
1t~seems to me, -that we have no: optmn but to set asule,;



VOL: XLIL] .~ BOMBAY SERIES. ,"7713*

the rate as illegal, for the Committee - have not con-
's1dered the matters Whlch by law' they Were bound
to: ‘consider.

©We cannot do’ more-than that: We* cannot ﬁnd a
legal rate for the 00mm1ttee for the duty of domg that

.is castupon the OOmmlttee It is for: them not “for'us,

“to answer the question-of fact as to the rent ~which a - & :
i SETTLEMENT.‘

tenant might be reasonably e\pected to pay, and 1t is-
open to thiem to select any:one of the seveml recovmsed
" methods of valuation. “I am not aware,” says the
“Earl of Halsbury, speaklng of another . rating- com-
Tittee, “ of any fule of law or any: statute which has
~limited them as to the mode in which they shall arrive
. at the value,’ But the ‘thing- valued must be these’
parmcular premises as ab the - ma*enal time; and all

‘lawful, - and.- no' ‘unlawful, considerations must be

We1ghed )

- On'these grounds I arrree that the assessment nowin
questlon maust be set as1de, and ‘it mqst ‘be left_to the
ratmg authomty to ﬁx & new. rate m accordance
Wlth laW

Under sectmn 13 of the Aden "Act, costs of this
reference will be costs iri the suit. The, plaintiffs do
not press for any present refund of any sum ‘paid in
"excess, and it is clear that we are not now in a position
-to make any such order, seeing that.we do nob yet.
. know what a Iegal assessment Would be. - e

) Coples of these ]udgments will be forwarded to the
Resident, who under section 12 of the Aden Act w111
dispose of the case contounebly to this decision.

Answer accordmgl Y.

I, G. R,
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