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That bemv sCI, I th]nk ‘the 111]unct1on granted by the»

appeal -must be allowed and that the 3udwm°nt of the.
- .trial Court: must be restored and that the appellant must‘
have all hlS costs thmughout
Decree rever sed
2 G R.. ’

FULL BENCH
APPELLATE CIVIL

e

Be/’ore Sn Stanley Batcheloo Kt Actmg C‘hzef Justwe, Mr. Juctzce Sbah and
: =5 M Justice Kemp.
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- Indian Lzmztatmn Act (TX of 1908) Sch"dzlle I A1hcle 91——Sale deed eme-’:

cuted by o mmor ~=Void instrimer nt—Suit 1o recover, possesswn—-—,SuLt for;

T : cancellatmn of- sale deed “whether necessary. S T
© Article 91, Schedule T of the Indian Limitation Act, 1908 does not. apply .

to a suit for possession, where the plintifl alleges and proves, tbat a -sale deed
s voxd became it was executed by him whilst a mmor,_but does not claxmrﬂ
expressly to have it canceiled or set dside. T L e ‘-

SECO\ZD 'tppeal agamst the. demsmn of W Baker D1s-f
trlct Judge of Satara conﬁrmmo the decree passed by -
*M. H. leaye Second Glass Subordmate Judge at-}

: Tasgaon

Su1t to recover poss’eésmn
The propert yin smt orlgmall y belonged to the plamt-:j-
iff,  In-1901 it was mortgaged with possessmn “to the .
“defendant. - On J une 16, 1903, -while ‘the plamtlff ‘was-:,

, st111 a mlnor he- e*cecuted a’'sale deed of’ the ploperty in~

o Seeond Appeal \To 722 of 1916.
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;favour of the defendant The plfnntu‘f attaxned ma]onty 1918
on June 10, 1903 In September 1911 he filed" @ suit to —

recover possesswn of the property alleging that the sals- é\;‘:;‘f A
deed obtained from hlm dullng his minority was void ™ . w

- and that the defendant was wrongfully in-posséssion’ of f;,‘;";i;j

the property

The defendant contended mter alza that though the
plam’mff was a minoi at the date cf the saledeed, he had "
- fraudulently led the defendant to, beheve that -he was
of full age having deserlbed himsel{ as twenty years of
age in_ tHe deed ;* that “the plaintiff could not take
advantage of ‘his own. fraud ; and . that the. suit was |
_barred under Ar ticle 91 of the Timitation Act, 1908‘ ‘

The Snbordlnate J’ndge allowed the plalntlfﬁ’s claim’
holdmo that the plamtﬂf was not estopped from alleb-
ing that he was,a minor at the'date of the sale- deed\and
.that he could obtain Jpossession of the property vvlthout
gettlng the sale deed cancelled.

o On appeal the District J udge conﬁrmed the declee

On appeal to the High Comt the case was a1gued
before Beaman and Marten JJ.. Then Lordshlps after <
hearing the arguments made’ a ‘reference to. bhe Full
Bench. - The refelrlng ]udgments were as follows i— "

BEAMAN, J. -—The plamtlff-respondent in these two
appeals sued to recover the plaint lands: The defend-
ants relied prmmpally upon two' sale-deeds ‘of the
year 1903 executed to them by the plamtlﬁ These '
deeds were' executed in March while the plalntlff has -
“sinde “proved “that he only attained - majority “the -
*following June. But in the deeds themselves he is -
descmbed asa "man of twenty years of age :

The Court of ﬁxst appeal has found as'a fact that the":
. defendants were not deceived by the false representa- .
tion in the deeds and that dlsposes of the issue of
estoppel



Cldets, <
— * since the- plamtlﬂz' adnuttedly did not sue .to have‘ the -
- deeds of 1903 set as1de or cancelled, within three years, -

' % he can succeed in these ejectment suits,’and so 1nd1rept1y :
. _deprlve these deeds of\all legal effect ?
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-

The prlnmpal qu éstion we have to answer is: Whether, .

Ttis clear that unless he could dlsprove the apparent '

_rectltude of his own ‘deeds, his suits would necessarily ‘

be defeated by the1r ‘mere ploductlon It is also quite-

-clear that the onus of proving that he was_a minor in
March 1903 was upon the plaintiff. It is admltted that
‘he was well aware of the grounds wupon which he -
~has, -in eﬁect, got these deeds cancelled or treated: as’:
"void, from the date on which he attained his, mm]omty,
“the 10th June 1903.  He brought these suits in 1911. '

E The ﬁrst materlal pnop031t10n necessary to the success

of the defendant’s -contention is that Where the law of.
limitation compels a person to obtain the cancellatmn

" or'setting aside of a deed within a certain time, and he
~ fails to do_so, he cannot, after the. expiration of that
* time, challenge the deed. - He must either show that it

is void or voidable. Wlthln three years or admit it to be

- valid in-all respects. If that proposition is unsound,
" there is- nothing left to argue about. It also becomes

hard- to discover any practical reason why Article 91"

’ should not. be Wlped out

It it be argued that while the affirmative rlght to have

‘a deed set aside or cancelled is gone if not exercised
. within the preserlbed period, that does not preclude a
- person, against whom the deed is set up by way of .
-defence, from proving after the exp1rat10n of the former -
‘period that he might have got the deed ‘cancelled, the
“answer is: that for all purposes of sc;Lentlﬁc theory”
- and exact 1eason1ng, no distinction- can -be " drawn. .

between cases of deeds under Artlcle 91 and cases of :

v adoptlon under Art1c1es 118 119 o i
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~-The pohcy of the Statute is- qu1te cleal and the same
m both cases.

“If 2 man WlSheS to aV01d hlS own deed (and I doubt -
Whether Article 91 will apply to any but 2'man’s OWn: . cyatra..-

deeds) as void .ab initio, or voidable for any reason, the .

“law declares that he must prove ‘all facts necessaly to
“be proved before the deed is seen to be void or V01dab1e, .
;Wlthln thlee years

" If & man’ W1shes to prove that : an adoptlon never took1
place, or was invalid (here is a pretty cloge corres-*

- pondence ‘between void and vmdable deeds unde1
- Article 91) he must do so within six years It questmns ',
of that sort are. to,be left open for twelve, or, may be,
sixty years, proof mlght be very. dlﬂicult to get, and_
- very unsatisfactory. -

The sécond - propos1t10n whick the+defendants must.
estabhsh is that ‘Article 91 apphes to void as'much as
- to voidable deeds. Ifit does’ not then, ‘again, there is
) nothmg left to argue aoout No reason ‘theoretical or '
practlcal for so restricting’ the operatlon of the Article
-oceurs to me. .If the need of the Arﬁlcle is'to be sought .
“in- the expedlency of adducing proof of these. matters-“
«Wwithin a comparatively short time, it must be felt just .
~as much where a man. seeks to’ show that his déed was-
. void ab initio as where he qeeks to 'show that it. bhas
- since become: v01dab1e or was in “its'nature voidable
“from the first. "Where upon the facedf it 'a deed pur-.
ports to haye been made by a major, and he desxres to
prove that he was not a major at the fime, the issue is
as much one af fact, as ‘much in need of ploof as.an
issue of fraund or undue 1nﬂuence T :

Tlns case is as good as any other for’ practlczﬂ
111ustlat10n S
It is everybodys case that the defendants Were in
_posse sion of the land as mortwagees in 1901, In 1903

L1918;»; i
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‘15'1,5;3‘.» ‘ “the plaintiff sold them the lands by registered deeds, in
T j” : Whlch he describes himself as being twenty years of age

. 12333?,‘; Let Us. euppoqe that ﬁfty-mne years afler the date of the
(, v monoaﬁe the pldl]ﬁlilﬁ were to sue_ to.redeem. The
GE;‘;VDZ' - deiendants would of course. rely upon. the sale- deeds

-0f 1903.- On auy othér view than that to which T
incline it foHo“s that the plaintif might, ﬁfty six years
~after- having executed these sale- deeds go- ‘into -the
questlo.n oi his mlnonty at the time..

“ Tt we turn to sectlon 39 of the Spec1ﬁc Rehef Act We
find” that the same relief is glven agalnst “void- and
vmd‘xble de(,ds I do. not know that it has ever yet
~been suggested that Altlcle 91 of . the" leltatlon,
“Schedule “was not - framed with special’ reference to. all

~ cases of the kind provided for in section 39 of the
Spec1ﬁc Relief Act. Where proof must be given before
a Court can \know whether an instrument is void - or
not, then, 1egard bemg ‘had to the object of Article 91,
1 do not think any valid reason can be given for saying
that that Article was not intended to cover v01d instruo-
ments “There may be many void instruments Whlch'
. one, if not both partles to them, intended to be opexatlve
Benaml deeds are on a" different. footing for the parties:

- to them ex hypothesz , never 1ntended at any time that
they should be - operative Anter se. - So it was- held in
Pethcrpermal Olzett J V. ]l[umandy Servaz“)

\Ieglectmg exceptlonq of that ktnd and conﬁmng
myeelf to deeds which would have to.be proved to’ be
void or vmdable by one 1n]u110usly aﬁected by them it
seems to me that the’ true p111’1c1p1e govermng all cases
of the kind, 110 matter, upon what facte ‘they may arlse
has  been laid down in’ Jagadamba Chowdhram v
rDakhma M:oh?m(z) and for thls Hwh Court ﬁnally

'"'*m (1908) 35 Cal, 551 (ﬁ) (1886)L R, 131 A 84



iFull Bench case of Shrmwas v. Hanmant®.

P That cage arose upon Artlcles 118, 115, but “deed”
. mlght ‘be subsmtuted for adoptmn ? throu,tzhout the

,]udgment Wlthout affectlng the- cogéney-of the reason- *

-

ing, or the apphcablhty of the prmmple in‘the slightest-

_degree. “As to earliér cases,_of thls ngh .Court, such
‘as Nabab Mir Sayad Alamkhan V. Yasmlchan(”’ ‘the
dictum of Sir Charles Sargent upon whlch the' plamtlﬁ
relies was obiter. -The reason given. for it has no rele- i

'vancy at all to the pr1n01p1e I am discussing. : For. all

-purposes of - Article’ 91 1t cannot make the slightest
.difference whether possession were- “taken.- under deed,
Jater impugned, or 1ndependently of it, so. long as, 1f
.valid, that deed would confirm the possession and make

=1113 unaesallable.

- In many “of’ the ]udgments to Whlch ‘we have been
'referred 1 ﬁnd a confusion of reasoning arising out of

" pssuming that Artlcle 91 has some theoretical connection’

with 'Articles- 142 and 144, It is only where. those
: Artlcles ‘will not help, “that recourse - -must be had to.

-Article 91> I _give this example A takes possession -

. of B’s land'as a. trespasser. Two- years later, B sells his -

Jand . to A. TFive years later B sues in. e]ectment A

‘,ﬁ'could get no help from his adverse poseessmn which

oy

" be right, B’s su1t would neceesarlly fail. " He could not

“ challenged .it 1s a complete answer to B’s su1t Pro-
‘bably no deed falhng Wlthm the contemplatlon and

began before the sale-deed. Butif my V1ew of Article 91

.challenge the sale-deed and as long as it stood’ un-

. intention of Article 91 would be. found which, if 1t

.the confusmn to. Wlnch I have been allu ;1Ilg ‘must

: lesappear .

u) (1899) 24 Bom 260. ‘ ‘_ ﬂ).(1892).17 Bom. 755,
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gettled and. most clearly stated’ by Jenkins C.J. id the ,f
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~from its date, and as soon as that is clearly 1ea117ed all
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- 'Where one pr1nc1p1e is equally apphcable to sevelal

. groups of facts the~ establishment- of. that pr1nc1p1e g
‘upon one  of those groups of facts must, by 1mphcat10n,

if not- expressly, “over-rule a ‘decision upon another of
‘those groups .of faots which . rests upon a dlﬂferent fmd :
. irreconcilable punmple Thus in my opinion even were -
‘it-more- than an obztm dictum so much' of Sir. Clnrles‘
{Sargent’s decision. in ' Nabab Mir Sayad. Alamkh(m :
v, Yasinkhan® as the plaintiff relies on was ovel-ruled -
“‘;by the Full Bench, decision in Shrinivas v. Hanmant@’

CIE We subsmtute e deed ? for © adoptlon in- the ﬁrst*
of tlie three questions’ in the answers to which J enkms
O J. thought that . the principles dedumble fr0m~
Jagadamba 8 ease(‘-‘) were best-expressed, and I can. dls-,
“cover no good reason Why this substitution should not.
be made, the whole of the close and powerful reasonmg
of that ]udgment wﬂl apply totidem verbis to the €ase -
“before us. " Prior to thab decision in 1899 there had been
some conﬁlct of ]udmlal authomty, in this H1gh Court 5—“
and there stﬂl is between the Bombay and other. I—Ilghl
“Courts: But as a "Bench of this Court we are of course‘j
"bound by the decision of the Full Bench in Shrmwas i
case®, unless it-can he dlstlngulshed I do.not, thmk it
elther can;orought to be. Inury opinion, and speakmg

with all respect the reasoning both of-that and Jaqad.
amba scase®is unanswerable.. NordoTthink itpr udent
to sbraln mgenulty to find fine distinctions-and so. sow'a-
crop of exceptmns 1mpa1r1ng ‘what would otherwise be
avery simple, easily. intelligible, and. umformly apph-
~cable pr1n01p1e to every case’of the kind. - .T mentlon
before concludmg a certain’ aniount of aroument arising
~out. of non est factum cases. .A moment’s reﬂectlon
“will show that they are uttelly irfelevant, and I'do not
thmk any useful pulpose Wl]l be served by exammlnrr _

W (89217 Bow. o . ®(1999) 24 Bom. 260,
R (1886)L R, 1BIA 84,

- « oo~
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rthat set of arguments If the plalntlfﬁ cannot 1mpeach

The point . and the only pomt is, Wlthm What time can,

~hé be allowed to prove that his deeds ale e1the1 Vo1d 01‘1

v01dable ?

I would therefore, hold that' these su1ts are time--

barled and must be dlsmlssed with all costs. But since
there mlght be - a reasonable doubt Whether such’ a

“decision, does not--conflict with; Nabab- Mzr Sayad.-

Alamkhan V. Yasm/’chanm and further Whether assuim-

. mg that it does, the latter de01s1on Was not by necessary =

1mphcat1on over-ruled by the Full Bench in-Shrinivas™

A Hanmant"’ and lastly, smce the pomt -is one of fars
reachmg 1mportance we would’ subm1t the followmb_’

_-questions to a Full* Bench :— -
L “TIfa plalntlﬁ in e]ectment has executed a deed 01',

deeds which, if legal valid-and in’ all respects blndmg .

upon him as upon thelr “face they purport to be, would-
. defeat the t1t1e upon Whlch hé sues in e]ectment the'

burden of proving that they are void or voidable bemg_,

“upon him: Would such- ejectment suit be governed by:

~-Article 91 or by Articles- 142 or 144 of the lst Schedule

“.of. the L1m1t'mt10n Act”?

MARTE\I J.In’ tlus second appe‘ll the 1'e41 pomt
~.depends on A1t1cle 91 of the Indian Limitation - Acét.
“Does Article 91 ‘apply to a suit for possessmh where the
plaintiff alleges and proves that a sale-deed is void

.because it Was executed by- h1m Wh11sta mlnor butk

- (1892) 17 Bora. 765, g @ (1899) 24 Bom, 260.

L 1os

.
. R

~his deeds 0f 1903 in these su1ts becauSe ‘he d1d nof do'so*
"'::Wlthm three “years, it is: plam that he must: fall Ib 1s"_ e
7asplain- that - he - cannot obtam the relief- he. asks in.”
these e]ectment su1ts Wlthout d1stu1b1ng those deeds f.i% ;
I11 my opinion nothmg, f1 om the“theoretwal standpomt
tums upon the deeds Whlch a pla1nt1ff s1tuated as this:
- plaintiff is, has to getrid of, belng void oy only vmdable .

" Nanasa-t
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does not claun expressly to have ‘it cancelled or set;
as1de?

-The pfalntlff-was born on the 10th June 1885. Whllst‘,

- a-minor He executed, or purportad to’ execute, a sale-.

. deed, dated the 16th March 1903 in favour of the
' defendant.” He. ﬁled ‘the present suit on the 98th-
~July 1911.- The plamt mérely prays for possession and

" anclllary relief. It pleads. the void sale-deed and the.

plaintiff’s then 1nfancy, but. ignores a mortgage of 30th
August 1901 executed by the plaintifi’s guardian . in-
favour of the. defendant. The defendant ‘appears ' to
have taken possession under that mortgage

In the Courts below the case almost entlrely turned
~On Whether the p1a1nt1ff was _estopped by a statement

_ in the sale-deed that- -he was then twenty.. Both' Oourts

" found that there was no estoppel, because the defendant

- was Well aware of the true facts and was in'no. way'

decelved hy the false statement . The estoppel pomtf
. was again argued before us, but 1t is clear that on the”
facts as’ found: in the. Courts below the defendant must'¢
~fail on that point. I will only add that if it Wan :
necessary to go into the facts they are-such.as to. aﬁ)useﬁ
_ the’ greatest suspicion in 'a’ Court of Equlty in' con- -
S1der1ng ‘the dealings" between the " infant ‘and the
.defendant with whom ‘he wa$ living. The Court. of
fivst ! instance described the defendant asa perfectly_

f uuscrupnlous man (see page 13, line 09) and the lower
. appellate Court considered  his 'conduct to.be verging

“on fraud (see page 3, line 41) "The . Coult of - first:
1nstance treated the suit as in effect . a . redemptlon_,

/? suit, and decreed possession on’ payment’ of ‘Rs. 199,

The lower ruopellate Court held nothlng remamed due’

“on the mortgage and demeed ‘possession . only. We"'-v

must, T think, accept- th1s ﬁndlng of fact by the IOWGL‘

~ appellate -Court. . So too I think that, in the absence of

ob;ectmn made in the, Court below, 1t is not now: open



'to the defendant to- contend that the sult cannot be
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regarded ‘as-a redemption suit and must therefore fall

So far as mere recovery of possession is concerned the.,’
suit would appear to be one for. recovery of possession :

whether regarded as an ejectment or a redemptlon suit::
see Hunt . Worsfold“’

ThlS leaves us then Wlth the bare pomt of law under -

Artlcle 91, a pomt ‘which was practically taken for

- granted i in favour of the plaintiff in the Courts below °
When once he had- succeeded on thé estoppel pomt It
is now settled- by ‘the Privy Council that in ‘India a-

,mortgage by a mlnor is void ab initio: see Mohori
- Bibee v. Dharmodas - Ghose(’) On the other hand a

- mere plea of non est factum appears “to be 1nsuﬂ‘ic1ent’
in England for accordmg to Slmpson on Infants page 4,

“the infancy must be pleaded speclﬁcally ‘The appellant.

_ says, however, this is because in England some minors’
l-contracts are voidable only,,and that in India a plea of
non est factum Would suffice: ‘Assuming; however, that -

;rlnfancy ought: to.be: pleaded does ‘such “a plea involve

in effect a claim to- cancel or set asnde the sale-deed :

; under Article 917 R T

In Pethm permal O'hetty v Mumandz Servaz(’) the'
" Privy Council held that Article 91 only - applied to
suits in which the document sought to be set aside was .
_intended to be-operativeag gainst the plaintiff and would
_remain operative if not set aside. - They further held

that Article 91 did not apply to a Benami deed, if I may

“properly use that expression. This decision has since -

‘been applied in Jagardeo Singh v. Phuljhari®, The

[

Calcutta Courts appear to consider that a void deed as

* opposed , to a:voidable deed, does_not requife to be set
'as1de or cancelled and consequently is not Wlthlnk

" m[1896] 2 Ch. 224 at p. 228 ) (1808) L. R 351, A. 98,
* @ (1908) 30 Cal. 539, cn - @(1908) 30 AIL 375, -
Lo E SN - . (. .
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= 7" 7. and Parsons JJ ‘Another digtinction was takeén by Sir
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Artlcle 91 (see Sham Lall Mztra v. Amarendro ll\Taufht

(..;'} Bose®. ; Banku Behari Shaha v. Kr ishto . Gobindo:
*Joardar(” ‘and Hamhar "Ojha V.. Dasamtlu Mzsra("));

In this Oourt a snmiacrwew appears to have been taken
in Abdil Rahzm v. Kirparam Daji® by Birdwood

Charles’ ‘Bargent’ and. Mr. Justlce Candy in Nabab Mir

Sayad Alamkhan v. Yasmlchan(“) viz., that ‘where "a

defendant aid not get ‘possession under the sale-deed:

but only used it to defend his title, Article 91 did not.
apply. That case followed Bhagvant Govind v. kondz)
~valad Mahadu(ﬁ) a_decision of Sir Charles Sargent and;
Mr.J ustlce Bayley. Standmg alone these-two. latter:
cases- Would appear to govern the present case, for
;"defendant’s counsel did not dlspute that his client took-

posgsession’ orlgmally under the mortgage and not under'

,'the sale-deed

The cases above crted appear however to hmve/
been -decided on-a different liné -of . reasonlng to that
'whlch eventually prevailed in the adoptmn cases,
.Tagarlamba Chowdhrani. v:-Dakhina Mohun® and

Shrinivas v. ‘Hanmanit®, the former being a dec1s1on';’-

of the:. Privy [Council and -the latter of-a - ‘Full”

‘Bench of this' Court.. The force of “that reasonmg in:
‘the adoptlon cages i apparent. - Its reconciliation Wlﬁhv
.the other line of cases, viz,,"the deed cases, ‘is not S0

apparent Ourlously enough the above authorltles in

‘the deed cases do not appear to have been cited in the
-adoption cases.. As, regards other cases under the Act,.
‘a.suit to set, aside a deéd on the . ground of - undue'-
' mﬂuence must be brought W1th1n three yeals (see Jomlcz

“;;ﬂ) (1895) 23 Cal. 460, o s o (1892)17Bom 755
) (1902) 30 Cal. 433. . O (1889) 14 Bom 279
- ) (1905) 83 Cal.,257;i~ 0 (1886) L. R.13 LA, 34

‘(41:(1591) 16 Bom. 186, (5)'(1899) 24 Bom‘ 260
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< ‘Aunwar V. A]zt SinghMy; as must & suit to set aside a.
"-bond for frand : see Bakatram Namir am v Kharsew(”
‘(Even in forgery cases -or in suits- by a-ward to seb
aside a transfer of. ploperty by his guardian the perlod
_ of limitation appéars in general to be three years :. see
Articles 92, 93 and 44.  If then Article’ 91 -does.nat -
“apply in the present case the plamblﬁ would have
12 years under, Article 144 if the suit be regarded as
. ;an ejectment suit, or alternatlvely su;ty years. under',»
: A1 tlcle 148 1f the sult be’ regarded as a redempt1on sult -

~

, The defendants furthel rehed on: sectron 39 of the"
f'Spemﬁc Reélief Act, but as at present advised. I doubt -
" whether that seotlon carries the matter much furthel

It is a permrsswe and not an- obllgatory section,

* Under the above crrcumstances Tam of oplmon that

‘ the case is one \vhlch by reason of its general

. 1mportance and of the conﬂxct‘of authorlt;y requlres'
- consideration by a Full ‘Bench.

" The questlons fo- be subm1tted to bhe Full Bench
r"should I think, be as follows iz, :— °

1. Whether Article 91 of the Indlan Limitation Act;
1908, apphes to a smt for possesswn, where the plamtlif‘
-‘alleges and. ‘proves ‘that- a, “sale-deed is void, because it -

was e*;ecuted by him whilst a minor, but does not claim
fe‘cpressly to have it cancelled or set asrde P i

L9 Whether in such 4 case as that mentloned in the‘
last questlon ‘it makes any ¢ difference that the defendant”
"originally obtained possession of the property under"
“some mstrument other than the voxd salé-deed - ? ‘

THE reference was heard on Februar y 15 1918 by a
+Fuall Bench composed -of Batchelur Aor .C. J.,-Shah

. and Kemp JJ

@ (1887) 1)‘5 Cal, 5_8_, ® (1903) 27 Bom, 560, '

19 1 8
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191870 R. 8. Navalkar for the appellant 1 submlt that the
T plaintiff’s; suit is barred under Article 91 of the Indlan
. z&;‘;‘\ﬁ :Limitation Act, 1908, Plaintiff' was born on Jine.-10;-

S w. - 1885, He attained majority on June 10+1903; “The" sale

ii.g;fg;i', . deedin favour of my client was passed on March 16,1903, .

_and the suit was filed on September 8, ‘1911, By the
.‘sale deed the title to the- property was passed to my
“client: His possession which he held under a’ former
N mortgage of ‘1901 was confirmed by this ‘sale_-and a
<'portion of the mortgaged property was ‘reconveyed to-
the plamtlff as a-result of the sale transaction. So it
. was a. -.completed contract : see section 54 of the
Transfe1 of Property Act 1882

The plamtlﬂf’s su1t is'in substanee a su1t to get the
sale deed set aside and thereby to recover the property
"To such a suit Axticle 91'must apply. - In’ similar suits:
-brought under the Dekkhan Agr1cu1tur1sts Rehef
- Act, 1879, it was held that the relief prayed f01 was- the

 setting as1de of the transactions see: Chandabhaz v
Ganpati® and Mt Bachi v. Bickchand®: Whether
the deed is voidable or void makes no dlfference ‘Even '
\if itis void it musb be got rid of : see section 39 of the”
Spec1ﬁc Relief Act, 1877. The wording . of the. section"
is flpphcable to both v01d or V01dab1e deeds

[BATCHELOR AG C. J ——The sectlon says ‘mﬁy
sue to have it adjudged” void’ and not ‘must’s - It~ is
opt10na1 Wlth the plalntlﬁ ]

v I subm1t though the Word is “may; it ought to be
_ mterpreted as ‘must " as it is necessary for the party -
“to geb the instrument ad]udged void or voidable. W1thm .
the time prov1ded by law; and that time is provided- by
Artlcle 91 of the leltatlon Act, 1908 only ; otherW1se
the 1nstrument W111 act to h1s ple]udlce see Jcmkz

m (1916) 13 Bom L R 763 3 (1910) 13 Bom L R 56
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- Kunwarv Ajzt Smgh“) Kotrabassappayav O'hen- g ‘19,153.‘,
~~mrappaya(’) s Bakatram Nanuram V. Kharsetji® and T

- Rampal ‘Singh v. Balbhaddar Singh®, -Just a8 aa -."ﬁ,‘;‘;“,f;‘_‘f‘
- suit under Article 44 by 4 minor to have an: alienation . 'er :WA e

“"'made by his guardlan durmg hlS minority set. as1de has, . GoUNDA,
to be .brought within three years:after attalmng
‘majority (Mahableshvar Krishnappa v. Ramchandra .

- Mangesh® ; Balappa. v. Ohanbasappa(ﬁ) Ohanmr-, ,

apa v. Danava® - Sham Lall Mitra ~. Amarendro

Nath. Bose®. and Ranga Reddiv. Narayana Reddz‘“’)

. 80 also in this case possession having ‘been given by

the minor representing himself to be 'a major in ‘the .

. sale-deed he had to get it cancelled within three years

~ after attaining majority 1rrespect1ve of the deed bemg

‘v01dorv01dable RESE T e
. . i ’ . . B M - "*

“In sults for the recovery of property on the ground

+'of ‘the. vahdlty or invalidity of an adoption it has -
- been held that they must be brough.t within the shorter

~ period under Articles118 and 119 of Limitation Act, 1908 ;

see Jagadamba Chowdhrani v. Daklina Mohun®;

- Mohesh Narain Moonshi v. Taruck Nath Moitra ®;
Shrinivas-v. Hanmant' az) . Jagadambas case® wase
“followed in Malkarjun v. Narham“s’ Chunder Nath

: Bose V. Ram Nwlln Pal‘“’ and I—Iasan Alz V. Nazo‘”’

[SHAH 7. —In Mallcarjunv Narharz(“” the Court-sale
was not a nulhty and therefore 1t was necessary- to ‘set’

() (1887) 15Cal. 58 at p. 63 ® (1895) 23 Cal. 460 at p. 465
© @ (1898) 23 Bom. 375at p. 380. © (@ (1905) 28 Mad. 423.
- ©F (1903) 27 Bow560. .~ .09 (1886) L. R. 13 . A. 84.
- ® (1902) 25 Al, 1htp. 167 . () (1892) L.R.20 L. A. 50,
® (1913) 38 Bom. 9 R . U2 (1899) 24, Bom. 260
® (1915) 17 Bom L R. 1134 ‘at (3 (1900) 25 Bom 337 at pp. 842
p. 1139. . ot U8B0,
fm (1894) 19 Bom. 593 oas (1902) 6 C. W 5808,

. ) (1889) 11 AJL. 456.
LR 1118
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1t as1de Wlthln the shoxtel perlod But a, saIe by a

- minor is a nulhty 1

. In thls case also the ’oransactlon is not a ‘nullity: on™

’;the face of -it.. _Under the Indian Oontlact “Act, 1872,

~.-void contract is: deﬁned in section. 2, cl. (i) . as “‘t ‘con--
"“tract which ceases - to be enforceable by law:" -This -
~contract has never ceased to be. enforceablé - ‘because it
l_"was an exectited’ contract and therefore notb in'its nature
totally void. -So the sale-deed creates ‘a real- obstacle
by the loss. of - ~possession of the property.: Wlthout
lesturbmg thls apparent t1t1e the plaintiff - cannot
- recove1 ‘the-land. * ~ '

“+The. scheme of the Ind1an L1m1tat1on Act is~ that
'When a party enters 1nto a. contract and ‘that conmact

is 1ntended t0 be acted upon by’ the other side’ and has
beer g0 acted: upon, if the party entering’ into contrdct

“wishies to have the contract set aside he has to’ do-it
»’-W1th1n the sh01ter perwd prov1ded by law.. - There are
cases Where the<00urbs have held that the larO"er pemod

to recover possessmn may b availed of, bt those are’
»cases of benamz transactions and suits by 1eve1smnary

“heirs to set aside’ alienations made by WldOWS in:f‘
iWthh the- tlansactlons were intended to e not opera-.
-tive from the beglnmng, but in-the: present -case the
Vtransactlon was mtended to be opelatwe f1 om 1ts oom- »

mencement

=TI Petherpermal Chetty y Vi Mupiandy-. Servaz("
Ar’rlcle 91 washeld not.to apply becatise the document Was

- not intended to be operative from - the" commencement
. 8o the question No. 1 should be answeréd-in the afﬁ,lm-

ative and- the second question - framed “by. MartenJ

'in the negative. . The -cases:of Bhagvant Govind v.

Kondi-valad ]lfahadu(z’ and-Nabab Mir Sayad. Ala,m-'

“khan v. Y smhhan@) are- overruled by. ﬂfallcm jun v,

“ Narhari®, -
ay (1908) 35 Cal. .)51 e '(1892) 17 Bom 7550, ..
® (1889) 14 Boin, 279, + (97(1900) 25 Bom: 337 atrpp. 342,

B0
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K . Ko Ja_;ee for the respondent~—I do not dis
'.‘pute that where a party is'] in possessmn unde1 a vmd-‘f Y
ablé document, ‘Article 91 of the Indian leltatlon "Act,
-1908, Would apply, but as regards -void- documents it
has been ‘held by. the any Councﬂ and by all the_
ngh Comts of India that. it is .not: necessary ‘to ~have.
ohem set ‘aside and Article 91- does not’ dpply “A party
aggrieved by such documerits may bring'a- smt to' get*

them cancelled but it-is “not obligatory: secmon 39 _of

the Spe01ﬁc Relief Act 18775 Bijoy Gopal Mulcerjz V.

‘Krishna Mahishi’ Debi®. ; Pethe7permal O’hetty v',

Muniandi Servaz(’) Rakhmabm v.s Keshav® 35’
Manchharam . V. Pcmabhm Lallubhm“’ - Abdul
s Rahim v. Kz?param Da]z(“) ‘Banku Behari Shaha‘v
Krishto. Gobindo Joardar® ;. Hamhar Ofhid v. Dasa-"

rathi  Misra® ;- Jagardeo- Smgh v. lel]ham‘s) and
Narayancm O’ketty V. Karmamm&z Achi®.

“If the document has a 1egdl opelatlve effect if allowed

to remain hncancelled Artlcle 91 applies but if the docu~

© ment- is 1n0peratlve ‘ab, mLtw ‘the Article apphcable
~ would be Artlcle 142 or-144. . A contract by ‘a, minor is

\vo1d ab motw see Mohori Bibee v. Dharmodas Ghose“"’ :

_ The cases s cited by | the appellant’s 1earned pleader Wlth
1eference to Article44 of-the Indian Timitation: Act,

© 1908, have no beaung on the present point under Artlcle’
- 91. The casé of Malkamun bin Shzdmmappa Pasara V.

Narham bin Shwappa(“) is in my favour as it . was

held there that a ]udlelal sale which- was not a nullity

but was attended by -some 11regu1ar1ty ‘ought-to be

; set a,s1de Wlthm one > year under Artlcle 12-of the IndlaIL

0 (1907 L. R, BLAsn 0 ® (1902) 30 Cal. 433,

@ (1908) LiR. 35 LA 98: 7~ - = @ (1805).33 Cal. 257.

. @ (1906)31.Bom. 1. "~ - .« © . . 8)(1908) 30 Al 375

- .(1915) 40 Bom. 51+, .- - k (- (1904) 28'Mad. 338, - -
' (1891) 16 Bom. 186 at p. 189.. . (19 (1903) 30°Cal.539,-

) (1900) L R. 27 L A 216

R a
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leltatlon Act 'Lhe case of J’ankz Kunwar V. A]zt
;S’mgh“) and _other cases cited are cases of’ vo1dab1e
- transactions - 'brought about by uudue 1nﬂuence,1
fraud &eo - oo e . PRI

Cases of adoptlon stand on a dlfferent footlng alto-i,'
- gether. - Adoptions and contracts ‘of sale are . treated
“as entirely different classes " of transactions.in the-
~ Indian leltatlon Acb and in-the judicial decls1ons~:
Adoptlons raise questlon of recognition or. reputamonf
of a status™which’ may be confirmed by long acquie-*
“scence: - Rajendro. Nath Holdar V.. Joqendro Nath
Baher;ee(" ; Mayne’s Hindu Law, 8th Edn., para: “159,.
page 2067; and hence the necessity of special A1tlcles<
*like Articles. 118 and 119 of the Indian- leltatlon Act.:
+ No amount of acqulescence can contribute' to the,, vah-”
dlty of-an-invalid and void- deed - of sale, with, regard(
to which a plea non est factum is suﬂiment without’
anythmg more : see Maynes Hlndu LaW, Sth edn ,;

-"para. 159, page 206.

3

" The - cases, - of Bijoy Gopal Mukeryz v  Krishnd

The - cases - of - Bhagvcmt Govmd V. Kondz valad
 Mahadu® and- Nabab Mir Sayad Alamkhan v.- Yasm—
" khan® would have to be considered if the first questlon;

: referred.by MartenJ -is. answered in the . aﬂi‘rmatlve,‘

~ but’ they Would no doubt have to.be_considered .in the-
hght of the observations of the Privy Council in - Mal--
kar_}un bm Shzdramappa Pasare v. Narham . bin
bhwappa“) :

Navalkar in reply — .
Mahzshz Debz(") and. Hamhm Ojha, - v. Dasamthz»;
“ Misra® are cases of reversionary heirs, Who succeeded -
on their own title and™ had not -to- set aside any:
tranSacmons of their own or of those unde1 Whom they I8
"0 (1887) 15 Cal. 58 at p. 63 @ (1892) 17 Bom 755.. '

. @ (1871) 14 Moo- 1A 57 ‘ ) (1900) L R. 271 A" 216

® (1889) 14 Bom. 79.° | . (6) (1907) L.R. 341 A 8T,

-
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®

;clalmed The cases of Bhagvant Gomnd . Komh >
valad \Mahadu(“ Abdul Rahim.y: Ktrparam Da;z“’x ]

‘and -Nabab Mir-Sayad Alamkhan v. Yasinkhan®

proceeded o the principle of ancrllarv 1ehef Whlchi zl
has been discredited by the Privy- Councﬂ in Malkar-

jun v. Narhari®. In . Mohesh Naram Moonshi ¥.
Taruck Nath Moztm(‘) ‘their Lordships- of the- Prlvy

Council _applied the shorter -period’ eVen though ‘the,
adoptmn was illegal.and void.. Tliele was no questlon.f
of repute or status in that case as suggested for the’

respondent. - In Maharam Bem Penshad Koeri v.
Dudh Nath Roy® reierred to by your Lordships, ‘the

grant of the pottah was by the plaintiff’s pr edecessor-m-'f
title whose tenure: was' good - for hlS life -and on his®

‘death it became a _spent mstrument "It was *therefore,
not binding on the plamtlif and S0 he Was not bound to

‘have it cancelled:
(, A V

"

g -BATOHELOR Actmg C J —In thle neference the ffxcts .

are these The. suit," Whlch was ﬁled in . September

1911, was brought to obtain possesswn of lands The
plaintiff attained nn]orlty on 10th June 1903 on the E
16th March 1903, and consequently while he was still -

.an infant,. he executed a deed of sale in- favour of the

defendant. ~The defendant had obtained possession -
underamortgage of 1901, executed by ‘the plaintiff’s-

‘guardian in his favour ~In thé plaint the sale-deed of

16th March 1903 is mentloned and it is pleaded that -
thé deed is void by reason- of the plaintiff’s then in-.

fancy : there is no pmyer that the’ deed should be set
as1de or cancelled. .

The questlon we have to dec1de is’ Whethe1 the suit

is governed by Artlcle 91 of the" Indlan Limitation Act

{1y (1889) 14 Bom. %79, '. e (4) (1900) 25 Bom 337 at pp. 362,
©°850. .

(2) 891 16 Bbra, 186 at p. 189.” '® (1892) L. K. 20 I, A 30,

(3) (1892) 17 Bom 755 SRR - ®°(1899) - L. R.26 1 A 216.

19.’18.
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. _of 1908 1f 1t is 80 govelned then 1t 1s barled other-..

“wise it 1s in’ tlme ,
’I‘he sale- deed of Malch 1903 Was 'md 1s v01d and

CCuawar T moperat-lve by reason of the -plaintiff’s 1nfancy 'l‘hatjl

being 80, it i is contended for the plaintift that he was
'undei no obhgatlon to sue to get it set aside or cancel-,;\
Ted, and that his omission to bring SllCh\'L suit doee not :

- expose-his present suit for possession to the bar 01eated-
: by Article’ 91 of the Indian Limitation Act; "

I think that this contention should succeed ‘and; An-

'—-my opmlon the questlon isin substance answeled by

decisions of the Priyy Councﬂ In Byoy Gopal Mukeryzi
v, [wzshna Mahishi Debi® the heirs of a_Hindu stied,

first, - for. a declaratlon that an Ijara granted by ‘the~
“deceased WldOW had become: inoperative against the

' plalntlffs after her death, and, secondly, for khasposses-_}
_sion of the. propertles Their Lordships- held that the

suit was substantlally one for possessmn and Was‘
'governed by Article 141, not by Article 91. In dellverlng
:the ]udgment of the.Board, Lord Davey said, speakmg'

_of the Hindu WLdOW :—* Her alienation is not, there-ﬂ‘
. fore,. absolutely V01d but it is prima facie. vmdable at-

‘the élection of: the revelsmncny heir. -He may fthlnk,;
fit to affirm it; ‘or he may at his pleasure treat it'as a-
‘nullity without the. intervention of any “Court,” ‘and he -
shows hlS clectlon to do the latter by commencmg an, -

_action to recover possessmn of the property. There is,~

“in’ fact, nothmg for the Oourt either-to seb as1de or

" cancel as a condition. precedent to the rlght of actlon-f
“of the revexsmnaly heir.” ‘Now if that is true - -even of -

a voldable mansactlon, subeequently avoided by the‘f

_electmn of the party interested, it seems to me ‘that. At
“must-a fortwm be true:of & transaction Wthh as ‘here,

was’ v01d .ab initio: in that case there »Was a Yeal -
~obstacle, wh1ch at least had tempomry operamon ‘here

- (1907)L R 341 A. 87 atp 92.”
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_«

there neve1 Was at any tlme any 1eal obstacle at all

W

-but the thlﬁg Whlch seemed to- constlﬁute an obstacle ___._

= wag in the ‘e eye of “the law no reahty at all Pether-‘

permal Chetty v. Mumcmdz Servai® is, T think, even :
- Inore directly in point. . -There in ‘a Suit for the posses—

smn of-land-it. appeared ‘that the plamtn‘f’s predeoessor—_
in-title had, six “years" prior. to the institution ‘of the’
~suit, e‘ceouted a benami deed of sale of. ‘che land collu-‘
srvely and in order to defeat’ the clalm of a prior eqult-_‘

“able mor tgagee Counsel for the defendant contended—

g «quote: the. 1ep01t——that “before;: he: (the plamtlff)'
_could recover‘the land, he must ﬁls’o set as1de the con-"
veyance, and a suit for- that purpose’ was’ baued by
L Act XV of* 1877, Schedule II, Article 912~ . Upon. ‘this®
-argument a spemﬁc questlon was” ralsed by - Lordg

Atklnson, Who answeled it in these Wordq Whlch I

' eet out ‘because. theV seem to e ‘decisive of the point

_-now. under cons1derat10n :—“As-to the pomt raised on
the Indlan leltatlon Act, 187 7, -their. Lordshlps are
“of. OplIllO]fl that the oonveyance,.,..'._....bemg an inopera-.
tlve 1nstrument as, in effect it h‘w been found  to be,
~ does not; bar the plaintiff’s rlght to recover possesswn

~ of his land,. and that it is-: unneoessa1y for him" to" have_
“it set asule as'a prehmlnaly to-his obtaining the relief

he clalms The 144th, and not the 9lst, Article in
_the Second.: Schedule to the Act is, therefore, that which’
‘applies to the case, and the suit has ‘consequently. been

 instituted in time.” - Tt is 1mportant to observe that

. Article 91 was excluded, notin terms because the con-
veyance was benami but Because it-was, as found in the

. suit, inoperative. 'So here the deed of sale by the infant.

~ was inoperative and, consmtenﬁly with these demsm*w I
“think:we are bound to hold that the present suit is not
barred by Article 91.- The same conclusion is suggested
by Maharani- Bem Pershad  Koeri v. Dudh Nath
. LRoy®, where a suit, was brought in 1893 to recover

L (1908) LB, 301 A 98 ) (1899)L R, 26 L. A. 216, .
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“\‘.j‘919,18., " v h possession: of a vﬂlage, The- plamtlff.’s ancestors had_

=~ parted with, ,possession in 1836, when a grant for life.
~NAaRASA- -

*oorsma . had been made to another person. In 1849 the grantee ‘
: Cnl’“}A“’ ~ executed a permanent Pottah of it to one Ram. Golam,

“GOUNDA., - and in 1855 the glantee surrendeled the village to the
- - plaintiff’s; predecessor, who allowed Ram Golam to
- remain in possession, paying. rent as sti pulated in the
‘Pottah. ' It was found that the Pottah was void against
-the’ f;rantor The ‘question 1ema1ned whether - the -
“plaintifis were entitled to eject the defendant who
: claimed title under Ram Golam. It was contended that-
the smt wWas' barred because, the plaintiff’s predecessors
: mlght and ought to have sued for declaration of their -
right to possession on Ram Golam’s - death - undet -
" section«39 of the Specific Relief Act,” and that such
" a suit was barred under Article 91.- But Lord Davey
gaid -— It is sufficient answer o this aroument 1o .
“say that,. though such -an aption might have “been-
brought, “the Maharajah was not bound to brmg\ “it,
- and there was no necessity for him to do 80, Accord—'.ﬁ-
ing totheir Lordships’ view the Pottah (Whatever its -
" construction) had become a spent instrument, and -had "
no longer any Vitality asa grant of the property.” In -
‘our case the deed of sale can be in no better posmon .
- for it never had any v1ta11ty as a conveyance of the.
“propelty On the same principle the Indlan ngh:
" Courts, especially he1e and in Calcutta, have held ‘that
it is‘not necessary in the case of a void deed to sue to»"
vh_have it set as1de or cancelled Lo ‘

Thesé decwlons seem to me to 1equ1re a concluswn in
‘the plalntlff’s favour. - I need not refer to other deci+
_'sions of the Judicial Commlttee which have been" cited
for the defendant for in none of them' was the Court
- concerned with a deed such as we have here. The only
_case where the facty bear a superficial 1eSemblance to

~ the” present facts and Whele the decision went the -
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ﬂother way is. Jcml»z Kunwm v. Ayzt Smgh‘” Thele
-the deed- involved was a grant of land, alleged to have

"been obhuned by. ﬁaud and undue 1nﬂuence from one’” .

‘of: the plalnhﬂfs It was. decided - that the’ suit : was”
‘governed-by Article 91..- But then their Lordshrps held
‘that the suit was o sult not to obtain possesswn but
0~ seti, agide’ the grant ; and——what (geems to me of |
g1eate1 51gnlﬁoance——1t was never found that the. deed
was liable to be set aside : on the. contrary the Judicial -
OOmmlssmner fonnd no proof of tndue- 1nﬂuence or,
fraud and their Lordshlps saw “ ‘no ground. for thlnk-
ing that on that mafter he came to.a -wrong concln-
sion.” . The deed, thelefme,iwas never ascertamed to
be even v01dahle ‘

If Tam rlght in thmkmg that the pomt before s 1s
‘coneluded by the decisions" of jE‘he Privy Council, it’
}’becomos unnecessary to consider -whether the rulings
‘of our own Court are con'ﬂstent vs;mh the conclusion,
"This I say mwerely in. order to explain the present judg-
;"ment and not with any desire to cast doubt upon these
‘rulings. That most canvassed. for the defendant’ was
,Shrmwas v. Hanmant®, a Full-Bench decision where
_the leading ]udgment was delivered by Sir Lawrence
T Jenkins, C.J. As I have said, Tam not concerned to re~
concile this- de01s1on W1th the cited decisions of the
Privy Council, but I may say that for my own part I
~can sée no inconsistency. In Shrinivas’ case®an essen-
tial part’ of the suit was a prayer for a declavation that
‘an adoptlon was invalid. - 'It" was held that, this part
-of the claim being- exposed to the bar of Article 118 of the
Schedule, the Whole Cldlm was time-barred ; but noth-
ing was decided as to the a,pphcablhty of Article 91, as
it was nobody’s case that that Artlcle entered into the .
controversy.- I'necd not say that I am very sensible
‘of the weight o’ my leamed brother Beaman’s arguments
C o (1887) 15 cal 88, L L e (1899) 24 Bom, 260 3
1LR11~14, S
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, 191§ .. that it would have tended +to logical ‘Symmetry and
s1mp1101ty of- prmmple Af the leglslature had treated

13;2}:,‘;;‘&\ adoptlons and deeds on. the same footing. - But the}T
‘CH;"-VA . have not done s0, and. separate ‘Articles of the -Limita~

~GOUNDA., t10n Act are. p10v1ded for these sepa1ate cases.. It is
R of: course ‘not f01 us to. assign reasons for -this’ actlon
~of the Leglshture but presumably it was thought that
a substantlal d1st1nct10n existed between adoptlons and
deeds Among possﬂ)le grounds for such a. dlstmctlon
ould be the frleater publicity and the change of status
consequent on an apparent adoptlon This, however
“is merely eon]ecture tvhatever the- reason for 1t may
_be," the dlﬂ'ference of: treatment is there and in a Well—
“known passawe in Qumn v Leathem(‘) the Farl* of
Halsbury L. C. has warned+ us agamst the .danger: of,.:_
%applymg rlgorously loglcal tests to- proposn:lons of law.
“ A case;” hig Lordsh1p there C1ays “ig: only an autho-}'
r1ty for what it aetually dec1des I entrrely deny that,
it can be quoted for ‘a plOpOSlthI] that may  seem : to;"‘
follow loglcally from it. Such a mode ‘of reasonlng?‘
assumes that the law is necessarily a loglcal code“‘t
‘whereas every lawyer must acknowledge that the lawis:
-~ not alvvays loglcal at: all ”

On these grounds and w1th sincere respect for the _
cont1ary view of Beaman J, I Would say that the ﬁrst
“of Marten J.’s two questlons should be answered in the
negat1ve “That is- sufficient for present purposes and .
I do not thlnk We should dec1de more than that

SHAH, J =1 aglee 2

KEMP, J. —The facts out of w]nch th1s reference arises
- are few and ‘simple ‘in the1r 1ncept10n “The- plamtlﬁ*"

) Who attained his ma]orlty on 10th June 1903, purpor’ced
" on 16th March 1903, to execute a.sal e-deed of some of. his
la,nds 1n tavour of tlns defendant Who ‘was already mi

(1) [1901]A G, 495 8t p. 506
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A

/possessmn of those and other lands of the plamtlﬂf by e
v1rtue of’ amortgage of 30th August 1901 executed  in-

I IR
"7 NARASA- .
" GOUNDA -
- l' v’ - :
:CHAWA- :

.\hls favour by plamtlff’s guardlan The: plamt}ff ﬁled{ i
~th1s suit on 8th September 1911 for ‘the 1ands alleglng

[SY

s

‘that'on the date of the sale-deed he Was' a- miner.: The .-
“matter comes before us on a Reference from Beaman and "

‘Marten JJ. who held dlvergent views “on the- questlon

‘as to whether Ar t1cle 91 of ‘the Indmn L1m1tat10n Act

: applied to’ plamtlff’s sult “Both learned Judges have
“framed. questlons for decision by th1s Full Bench, With -
great respect to Beanian J. I think the question fr amed’

by -him is -in too general terms. - It proceeds. on the
assumption that therei isno difference between a minor’s

~deed and other deeds of the description ‘mentioned -in "

the question and I take it he framed hlS -question” for

decision in this form on the argument by ‘way “of the

analogy of the principles govetning adoptlon cases

Awhlch he considered apphcable and -which he: applied .
: to the facts of the present case." Wlth great respect I
L_am not prepared to adopt that line “of reasoning- and I -

»*thereiore personally must decline to answer .the ques-
. tlon in the Wlde telms 1n Whlch it ie- framed

-

The questlons fr amed by Malten J. appear to me to-

‘cover more appropmately the pomt for determmatlon

“and 1, therefme confine myself to a dlscussmn of the"
precise pomt raleed by them. The ques’mon in short is :-
Whether Article 91 of the- Indian Limitation Act, IX_

of 1908, apphes to the plamtlﬁ’s sult?

, Now, I may preface my 1emarks with the gene1 al view .
Wh]ch T take of the scope of Article 91 Inmy opinion, -
-1t apphes to suits the main object of which is to cancel
~or set aside an 1nst1ument not otherwise provided for
by the Act. If- there be any other ‘substantial relief

“prayed. for and the cancellation of the instrument be

not. actually necesswry or merely aumlhary to. the

GOUNDA
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1913 _; grantmg of such rehef Attlcle Nn does not apply I 2
> would be otherWlse if the prayer f01 possesswn in- a<

NARASA-“ ‘

GOUNDA sult be melely consequen‘mal
RS ‘U. N E

~CHAWA: . " The further questlon therefore arises. whether the
B GOUNDA s

plamtlff can escape the application of Article 91 by
ﬁhng his suit for possessmn in this case.

The determmatlon of thls questlon may ‘be con-
mdered from the pomt of view of all deeds: or instru-
ments Whlch like a rminor’s deed, are void at their
1ncept10n or it may De considered from the pomt of-
view of the pecuhar pos1t10n of a ’mmm in the eye’ of._
the laW, ., by a consideration of ar Ofuments ‘mpphca- )
‘Dle toa mmors deed in parhlcular The adoptlon of
thls labter method is another reason. . for . deehnlnﬂg
-to answer: the questlon in the form propounded by*'
Beaman J

L]

" Now, as to. “the sale deed in this case, 1egarded in

~common with other mstruments which are declared: by;:f
law to be void at their 1ncept10n ‘T am- entlrely in,

“accord with the judgment of my Lord as to the dis-
tinction pointed out by him between such mstrumentsi

»and adoptions and as to “the result arrived at by him-
tBat Article 91 does not apply to such void 1nstruments ;
I think the point is really concluded by authority. : :

the decisions - of the Privy Council in Bzyqy,tGop‘alr_'
‘Mukérj'i v. Krishna Mahishi Debi® and - Petherpermal,
Chetty V. Z'»[umandt Servm(”’

, 1 1espectfu11y deplecate the apphcatmn to other'
1nstruments of arguments based on the analogy of the |
prmmples in" decided cases in adoptions. Analogy,
like parity ‘of 1eas0mng, may be a useful servant to
© invoke-in the determlnatlon of complex questlons of
law but must be handled cautlously and whexe legal

(1) (1907) L R 34 1. A, 87 @ (1908)‘L'a- R. 35 I. A.ﬂ93.
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t,problems can be solved by the apphcatlon of: straight ~ ;3'1'918-"\‘

forward prmclples oflaw T iaﬂ to see any place for the e

442‘
IS

apphcatlon of any &1g11ments based on analogy

Buta minor’s deed stands on a partlcular footlng Dby
Altself It has -been, de01ded by the hlghest trlbunalv.

.that a m1n01 ’s contract is ‘null and void “ab mmo

'Mohom Bibee v. Dharmodas GhoseW, ’I‘he law protects
‘-mmors and the d1sab111ty of 1nfancy goes no further
*than is necessary for the: protecmon of “the infant:..
‘7Burnaby V. Eqmtable Revm swncwy Interest Soczety@) -

Unhke the law in Enoland Whlch in celtaln cases, ‘
gives a binding effect -after.majority to a contract -
-entered into by an infant during infancy, She law here :
’declares the minor’s contract void and 1ncapab1e of

vratlﬁeatlon

That being so it can’ sCarcer‘ have ‘inten‘ded to im-

pose an obligation on the minor, afte1 attaining major-
ity, to.set aside a transaction entered . into during
‘-mlnorlty and which it has expressly declaled to be -
void and 1ncapable 6f ratification. - If .that Were its

mtentlon the attitude of the law would be 1ncons1stent

and it Would be inflicting. an obligation upon the minor.
in consequence of an: attempted contractnal obligation

‘enteled into by him during minority. I think this is
a suﬂiclent answer to the defendant on this pomt :

Sectlon 39 of the Speclﬁc Relief Act is permlsswe not

‘obhgatmy There is, therefore, no obligation on the -
minor to sue under that section and if he does not need’

. to sue under that section it cannot be said by not suing

. he loses the. right which lie in common with every .

* otlrer _person possesses to the peuod of hmltatmn for a
: sult for land. ’ '

@ (1903) 30 Col. 539, L @ (1885} 28 Ch. D, 416, -
R per Pearson J al p. 424, -

~  NARASA-
" GOUNDA

R W
© CHAWAS -
:-,'GOU‘NDA.
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L therefore thmk that the answer to the ﬁrst ques—ki

tmn asked by Marten J. should be in‘ the negatwe. :

In the secondﬁquestlon propounded by Marten® J.-

another oons1derat10n is-introduced, viz., the legal'

effect of the ‘mortgage of 30th August 1901 ‘executed’
by the minot’s guardlan The determlnatlon of that‘-'
questlon depends on Whether the present smt can be
treated as a suit by the plammff for redemptlon of the

vmortgage The lower Courts have so treated it and thef'
~' referung Bench apparently mchned to’ the same - V1ew .

Apparently the. plamtlff does not object to this and ‘the
mortgage must;- therefore ‘be-taken as estabhshed and’
bmdmg on him. Th1s question does not, therefore to.
my mmd arise for declslon by as. \

Answers accordmgly
3.6 R

‘CRIMINl&L REVI_.SIQN.
Before, M. Justzce Shah anol Mr Justwe Marten

‘IN RE KHE\IA RUKHAD®! -

Cranzmal Procedure Code (det Vof 1 898) section 520—Order as to dzsposal -
- "of property—Order -can: be varzed only by a Court of appeal or -Court -of

- revision entatled to act in the case;,

In acqu1tt1ng an accused person of the charge of theft of. cattle, the trymg .

L Mag1st1ate ordere(I the cattle to be retumed to him. This order was modlﬁed 3
" by the Sessions § udge, who or dexed the cattle to be given up to the complamant :
“The accused having applied to the High Court : _ o~

A 3

Helcl that the Sessions J udge had no jurisdiction, under sectlon\520 of the
‘Criminal Procedare Gode to make the order he had . made, smce he was nelther
.8 Court of appeal ora Court of revxsvon in the case.

1Inre Laxman Rangu Rangarzm followed
Queen Empress v. Ahmed®, dlssented from.
o "Crlmmal .Apphcatlon for RBVISIOH No. 404 of 1917,

oo (1911) 35 Bom. 263.. < [ (1886) 9 Mad. 448.
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