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‘and natural sense and so taken they geem to us to’ cover 1918
’»every fact in this case beyond the reach of argument

We mlght add Wlthout unnecessauly extendmg thls) ';:,fof t‘A
\ d1scuss10n that we were also referred- to a demelon of.- RacHAPFA.
“this:Court in the case of. Bhagvant Govind ¥. Kondz :
wvalad Mahadu®, the facts of -which closely resemble
\the facts before ‘us. - It is. sufficient - to say, however
‘that so much of “that ]udgment as is relevant for our
present purposes is very distinctly dlsapproved ;f not
- impliedly overruled, by the Privy Council in Malkor-"
7un ’s case (Malkarjun v. Narhari®). ’

- 'We Would therefore reverse the decree of the lower--
- appellate Court and restore the decree of the trial (Jourt
with all costs: upon the pla1nt1ff throughout

* Degree reversed
_R. B.

i

' APPELLATE CIVIL.

Befoie Mr. Justicé'Shaﬁ and Mr ‘Justice Martén'
VITHAL DHO\*DDDV 'RAILKAR (ORIGYNAL PLAlNTIFF), APPELLANT v 1918,
- THE ALIBAG MUNICIPALITY (or1GINAL DEFENDANT), RESPONDENT.®.  Fipbryary 19, -

_Dzstrwt Mumczpahhes Aet (Bom.*Act IITof 1901 ), section 96, sub- sections ] 2,
8 and 4—Permission to build a privy granted under-sub-séctian (2)—Sub-
" sequent order by the Jl[umctpalzty )ewkmg the permzsszon——Legalzty of -

- the order. S - S i

. The plamtxﬁ ‘applied to the Munlclpahty on December 1, 1918, for per-
mission to build-a privy.on his own- land, The permxssxon was, granted by
the Municipality on 22nd December under sub- sectxon 2 of -section 96. of the
District Municipalities Act, 1901.” On January 8,-1914, the Mumclpahty
acting on the resolutlon of the Managmg Committee gave notice and passed an
order to the plamtlff "nét to build the privy untll further orders. ~ The plaintiff
having sued for the cancellation of the order of Januaxy 8, 1914, as ultra wiresy
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Held that the order was not legal in: the absence of any power to canceli\"
‘the permission oncé granted under sub-section 2 of section 96 of - the District.

’ Municipalities Act, 1901.

Sl Empm or'v. Kareem Ranjan W, followed.
TTae .
- ALIBAG .. -

SECOND Appeal against the decision of K B Wassoo- -

dev Ass1stant Judge at Thana, reversing the decree"_
" passed - by K. G.-Palkar, Second Class Subordinate -
= J udge at Ahbag '

- Suit for cancellation of an order, f01 1n3unct10n andw
. damages P

-

<The plalntlff a house-owner in Allhag, apphed to"
»‘the Alibag Municipality on December 1, 1913 for ‘per-
jmlssmn to build a prlvy in his compound '

The perm1ss1on was granted by the Mana‘ging Com-"-

- mittee by its 1esolut10n dated December 19, 1913 and
which was fonnally communicated to the plaintiff- by}‘i

" the Munlolpahty s letter, dated 22nd December ‘

Subsequently the Managmg Comm1ttee rece1ved’
' complalnts about the grant of this pelmlssmn from the
' ne1ghbour1ng owners and the Committee, - therefore, :
resolved on January 6, 1914, to stop the evection of - ‘the.
puvy provisionally.. The plaintiff- was 1nformed of
~ this resolution by the Managing -Committee’s - order
dated January 8, 1914. Since that date, for about- six
months _the Municipality took no steps in the matter.-

- On June 6,1914, the plalntlff gave a notice to the .
WIumclpahty complaining of the conduct of the Manag.
‘} ing' Committee. The Munlclpahty at- thelr general -
- mee’mng on June 16, resolved not to inferfere W1th the
-orders of the Managmg Commlttee and gave- the follow-
~ing reply to the plounmff + i The plaintiff should apply
: aflesh after first obtaunmg the - permlssmn ‘of - the
Revenue authorltles to build the pI‘lvy on hls land ”

.0 (1916) 19 Bom. L.'R. 65.
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The plamtlﬂ' on recelpt of th1s reply ﬁled a smt

1918,

against the Munlclpahty, for cancellatlon -of. the ‘order’ T -

“of the Munlclpahty, dated J anuary 8, 1914 for a decla--
ration that he had a rlght to construet the prlvy and
“for a perpetual- 1n]unct10n restrammg the Mummpahty
from preventing the building of the privy. -He also. .

prayed for Rs. 5 as damages for loss occasioned- ‘oo h1m

by his having procured materials for constructlon

" The defendant Munlelpahty contended mter\alza

that after the plaintiff was given.the permission to
erect the privy the adjoining house-owners complained ™
that from sanitary point of view the privy would be a
‘nuisance to them'; that the Managing Committee on
considering ’ohe -applications passed the. resolution,
dated January 6, 1914, suspending the work pendmg
further orders ; that the  resolution of the Committee.
was approved by the General Body in June 1914 ; that
the Civil Court could not interfere with the proceedmgs
of .the Mumclpahty and that the plalntlﬂz‘ had not
actually undertaken the Work ' o
The Subordinate J udge allovved the plammﬂl’s clalm
holding that the action of the Municipality in revoking *
provisionally thie permission granted to the plaintifi to
- construct the privy was beyond the powers conferred -
~on it by the Dlstrlct Mun1c1pa11tles Act 1901 HIS
, reasons were ;— w R S
* « The District Municipal ’Act, however, ‘does tot authorize ’the Managing
Coramittee to review or modify a permission once granted and. it is obvious
that the action of the Managing Committee in revoking the permission was
ultra vires. The order complained of was passed - by the Committee- on the:
8th January 1914 (exhibit 10)." "Such a pr ovisional order suspendmg the work

could have been passed by it under sub- section (3) only before  permission was -

granted ; but éven then the Committee could not have stopped the work for &

period longer than one month. The Committee’s order did‘ not specify any

period, but merely suspended the work pendmg further “orders: * No further
order was  passed by it;.and it was only when the plaintiff served the
' Mumcxpalxty with a notice-on the 6th J une 1914 (Exlubxt 23) that the General
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‘7.>'1'918§ ! o Body - assembled and resolved that the order” of the ’\Ianatrmg Oommlttee

o suspendmg the work could not be cancelled.” The reason given for arriving ab

Dnvézg ggv 7 that decision is somewhat curious (v1de Exhibit 12), The apphcant was tlxere-
e by 1nformed that he- mlght again app]y for first pelmxssmn after he had
CTHE .. obtained the sanction of ‘the Revenue Authorities ‘to the proposed pr1vy
E]?Iﬁl?léi\ Now the- Chairman of the Manicipality in his deposition (Exhibit 24) has
PALITY, clearly stated that iti i% no buginess of the Municipality to enquire- ‘whether an

apphcant seekmg permlsqon has or has not obtained permission of the Revenue
- Authorities under the Land Revenue Code There is nothing on -the record of:
the Municipality to show that the General Committee considered the prop,osed
privy 1nexped1ent on sanitary ground or that the~ Managing Committée had

- overlooked that fact when it granted permission to build the privy. ~In_ my-
‘opinion the Managing Committee had no power to revoke the permission. once
gxanted and in domg 50 it has contravened the provmons of section 96 of the
Mumc1pal Act I am “not  persuaded to beheve that mdependently of
section 96 the: Oommlttee had any general powers under the Act to ‘modify. its
previous order. On the other hand, thele is a distinct provxslon in the Mumcl-
pal By-laws that it shall not do so. I, therefore, ‘ record my ﬁndmg o the
ﬁrst 1ssue in the afﬁrmatlve

On appeal the Ass1stant Judge reversed the" decree
holding that the order . of -the Managing. Commlttee
~-revoking the original permission was' not wltra vwes
_and that. the plaintiff had lost the right he- Lad obtamed
. to commence the: work under sub-section (4) of sec—
t1on 96 of the Dlstuct-Munlclpahtms ‘Act, 1901

~ The plalntlﬁ appealed to the High Court. |

B V Desat, for the appellant :—The permlssmn to
bulld the privy was granted to my client under. sub-.
‘section 2 of section 96 of the District Mun101pa11t1es
Act 1901. The- ‘order granting the permission’ under
" that seemon was final. The Managing Committee . ‘had-
‘no power to pass a second order preventing - my. ‘client
- from proceedmg with the building of -the privy untll '
. further order was made and this order of the Mana 1ng
. Committee’ Was ultra vires. It conld not be referred
4o, sub-section @) of section - 96 of the Act as the’
Mumc1pahty could act under that seotlon only before
1ssu1ng an order under sub-sectlon (2) Once the order

e
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s 1ssued under sub sectlon (2), sub-sectlon (3) cannot
have any opemtlon

Sub-sectlon (4) has no apphcatlon to the facts of the

fpresent case.: My client had already collected matemals

“and workmen to proceed with thé work but he ‘had. to
§top'itin comphance ‘with the second order 1ssued by
the Mumclpahty

There is no othel prov1swn in the Act Which author- .

ises.a Managmg Committee to cancel an order ofice-
Lgmnted under sub—sectlon (2) On the other ‘hand, the
- By-laws of the. Alibag Munlclpahty pr0v1ded -that the
Managing Committee -could not modify or revoke 1ts
‘ founer order, vide Rule 47 of the By—laws ;_f .

'I‘he decision in Emperor V. Kareem Ramanm is. on:
all foms with tb.e plesent case - :

J. G. Rele, for the lespondent —'T‘he Managmg Oom-

"mlttee by its 01de1 datedJ anuary 8, 1914 commanded

‘the appellant o suspend the work : until further order

~ was passed. - It was'a plOVlSlonal order issued to enable -
the Man‘xgm(r (’omlmttee to deal with the complamts of
the nelghbourmg house-owners. The -powers of ‘the
Managipg ( Committee are defined in sectlon 27 of the

District Municipalities Act, 1901, and they can only. be

limited by the rules framed by the Municipality under

-clause (&) of" section 46." There is nothing in the Tules
" of the Municipality in force ‘restricting the inherent
powers of the Managmg Commlttee A wider and

more liberal construction will be put upoii the powers.

" “vested in public bodies such as Municipal Cor poratlon,
) ‘Railways, &c., which are created for the benefit of the
public : see. Buce on ultra vires, 3rd edltlon pages 476
- and. 478.. . R S

<.

-The" case  of Emperor v. Kareem - Ranjanu) is
, chstmrrmshable In that case aftel the permlssmn Was

ﬂ’ (1916) 19 Bom LR, 65,
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T’{_',: "1',913.? - granted and the party had begun to bmld the Per mission -

7>~ was- entirely revoked: by the Managing' Commlttee

D‘QoTxan;Ev “Such is not the case here In th1s case -the- oldel‘ was -
IR temporarﬂy suspended. ’
CAumio o agily, the appellant’s right to. proceed withi tho-

3 ‘{ paury, - wWork is now barred. After the permission was granted;
on December 22, 1913, the appellant obtained a statutory §
_right to commence the work of building the privy and
he havmg failed to commence it during the perlod of -
‘one year, his remedy is barred under proviso. to sub-{;
gection (4) of section 96 of the Dlstrlct Municipalities
Act 1901

SHAH "J::~In this-case the plaintiff applied to the;
Mumclpahty of Alibag on the 1st of December 1913 for
“permission to build a privy on his own land. ' The per--
~mission-was granted by the Mumclpahty on the 22nd .

. of December 'On the 8th of January 1913, the Munici-’
pahty ga;ve a notme to’ ‘the- present plaintiff reqmrmg.'
"him not to'build. the privy until a further order was -

~ made. - The plamtlﬁ' gave notice to the Municipality on’
the 6th J une of the Ppresent ‘action and on the 7th: of ,
“July 1914 filed the suit for the cancellatmn of the order
of the Mumclpallty, dated the 8th of January 1914 based}
on a resolution of the Managing. Oomm1ttee of the 6th
. January and for a declaratmn that he had a right 0
constluct the prlvy " He also prayed for & perpetual 111-":
junction restraining the. defendant Municipality .from

preventmg the plaintiff in the work of constructing the’
pr1vy, and for damages.

7 - Thé tmal Court allowed the plaln’mff’s clalm ‘holding
that the second order ‘was: beyond the 3 powers of the-
'Municipality and that thé permission, grantedn on -the 5
~92nd of’ December was- good.. Accordmgly, a decree
was. passed in favour'of the plaintiff. = The Munici-
- pality appealed from that decree. The leamed. Asmstant"
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ﬁfJudge Who hea1d the appeal came to the condusmn 1918

‘that the order of the 8th of - January 1914 was w1’oh1n~""‘_“‘—
k the powers of the Mumapahty and that it was bmdlng ’D‘Hf;g;“fw
;upon the plaintiff: - He was, however of opinion that . v .

: havmg regard to. the prepal atlon which’ the plamtlff had : Anﬁfe" |

: made by way of commencing the wor k he'. was entltled Jghi?;gl,
“to  damages of Rs. 2. Thedecree of' the trlal Court was > o
-,revexsed on the mam pomt and aiﬁl med as to damages

The upresent appeal 1s preferred by ‘the plamtlff
. agamstr that decree and’ it is contended on behalf of the
: plamtﬂf fh‘lt the second ordgr made by the ‘\Iumupqhty
is wultra vires. It seems to me, on- the facts of this case, :
-that the fir et order made by the- Mummpahty mantmg
“per mlssmn to’ the plaintiff to build the privy was a fihal
orde1 under sub-sectlon (2) of section 96 of the. Dlstrlet
lelIllClpalltleS Act.. The %ubsequeht order which pur- ‘
Tports to be provisional i m its shardcter is not 1°te1able 1o -
“sub-section- (.)) ‘of that-seétion. Inthe first plaee it was
vnot made Wlthln a mornth from the receipt of the nomce
given to the Mumclpahty under. sub- section (657 c%eeond—
:‘ly, it-did nct- purport to spe01fy any penod hot exceed--
ing a month. And indeed, from the. omlssmn of the
'Mun1c1pa11ty to pass cmy f_urther 01der after communi-
“cating thm order to the plamtﬂf up ‘t6 June 1914, it
: seems clear that though in form: the second 01ae1 “was -
. prov1s1ona1 in substance it was a cancellatlon of the -
" permission .already gmnted and plactlcalb a plohﬂu-_
“tion to the. phuntlﬁ against bmldm" the privy. But
~taking the order to bé what it purports to be in foxm it-
‘is-clear that it is not coveled by sub-section (3), because
it is not.a provisional - ‘order. of the- chalacter contem-"
“plated by that sub-section.. It ‘was, in fact, made after
“the order granting the pemmesmn ‘under sub -section (9)
. There is no other prov1smn ‘of . the Act’ to which we
have been referred -on behalf-of the Mmuupahty as
savmg this 01der. L - :
ILRU—1
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1918, © . The only contentlon urged on behalf of the Munim-'*’
Vitran " pality is that the powers of the Municipality’ under the.
Daomnrv ' Dlstrlct Mun101pal Actare W1de and - there is nothmg:
Tn o »1n the, Act to 1estrlct its powers so as to make the order -

" Aumag 1nval1d I am wholly unable to aceept this- argament
" Momecrs :
panrry. - In the absence of any power to cancel the permission -

- once granted under sub-section (2) of section 96, I do-
not think that the order of the Munmlpahty made on:
the 8th J anuary 1914 is legal. =~ :

} The view Whlch I takeof the powers of the Mumc:lpa- _
lity is supported by the decision in Emperor..v. Kareem:
Ranjan®. Theplaintiff, in my opinion, has‘succeeded
~in establishmg that the second order of the Municiphlity :
~is not bindmg upon him and that he is entitled to act_
under the permission whlch was granted to 111m before
th1s order was made. .

- As to the rehef to be granted the Mumolpahty dld .
_ not; contend 1n ‘the 10Wer Courts that even if the second
) order were bad the plamtlff would not. be. entltled ‘to-
bulld the. privy.  Though the first pelmlssmn in terms:
' contams a condition’that-it shall not be in force after»
sone year, I.think that on thefacts of- this. case the"
plaintiff is entitled to an injanction restlammg thé
Municipality from interfering with the building of this
privy: ‘In my opinion, bub-sectlon 4 of section 96 has’
no apphcatmn to- the facts of the- case nor has:it. any:,
bearing on the rehef to. be granted to the plaintiff, .

T would, therefore, allow the appeal ‘set’ aside- the
deoree of the lower dppellate Court and restore that" of.
the trial Comt vv1th costs throughout on the defendant.” -

MARTEN J. ——The three 1mp01 tant dates here are : st
December, apphc‘ttlon by the plamtltf under SGctlon 96 ;-
19th December per1mss10n granted ; and. 6th January,.
Resolutlon of the Manaomﬂ (Jommlttee notlce Whereof \

W (1916) 19'Bom, L, R, 65,
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Was gwen to the plamtlﬁ on the 8th J anuary 1914: ;1918;'
Havmg regald to the decision in Emperor v. Kareem -
. Ranjan® it cannot in this Court be contended that the - b};ﬁ;‘;vf
Mun1c1pal1ty had a rlght by thelr Resolution of the 6th -~ o "
‘January 1914 to cancel the permission’ g1ven ‘on the Aﬁﬁfg
19th of December 1913.. Nor-can that Resolution of the *', Mover
Bth of January be ]ustlﬁed under’ “section 96 (3) for 1t AU
was not issued within a month from the receipts of. the

plalntlﬁ’s notlce of the lst December

-

Therefore as far as the 1ea1 pomt is concerned name-
ly, as to legality of this Resolution’ of the 6th January, .
- the ‘Municipality are, in my opinion, in the ‘wrong. I
" think, so- far, that both the lower Courts are really
“agreed. The lower appellate Court: however refused. to
“grant an injunction because it said_the ‘work was nog ’
commenced within a year Wthh ought to be done under -
sectlon 96 (4) and that acaordlngly, it Would ‘be 1m~
‘proper to grant an mJuncmon On the other. hand, it
awarded damages to, the plaintiff which I' think' it could
"not.have done unlass it was of op1n10n that the plammﬁ

| was rlght on the merlts of thecase and the Munlclpahty
were. Wrong Novv as far as the point of commencing’
- the work is concerned itisa point’ which appears not
to have been pleaded or taken in the Court of first
mstance We also find that bulldlng materlals were col-
lected on the frround and workmen seem to have been
_embloyed. - there.. I accordmgly infer that - there is,
.under all the. circumstances, a sufficient commencement
of the work within section 96°(4) .of the Act, and that
SImllarly there has- been a. comphance with the final.
clause of the permission given by the Managmg Com-

“mittee by their Resolution of the19th December and

, ‘thch was communicated to the plamhﬂ’ in the formal
xpermlsswn of the 2)nd December R

(1) (1916) 19 Bom L R 65
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That bemv sCI, I th]nk ‘the 111]unct1on granted by the»

appeal -must be allowed and that the 3udwm°nt of the.
- .trial Court: must be restored and that the appellant must‘
have all hlS costs thmughout
Decree rever sed
2 G R.. ’

FULL BENCH
APPELLATE CIVIL

e

Be/’ore Sn Stanley Batcheloo Kt Actmg C‘hzef Justwe, Mr. Juctzce Sbah and
: =5 M Justice Kemp.

NARSAGOU\TDA BIN S&VA\ITGOU\*DA PATIL (ORIG]NAL DFI‘DNDAI\T)," :
‘APPELLANT¥w. LHAWAGOUNDA ADGOUNDA PATIL (OB.IGINAL PLAINT- :
: nnr), RESPONDE\T

- Indian Lzmztatmn Act (TX of 1908) Sch"dzlle I A1hcle 91——Sale deed eme-’:

cuted by o mmor ~=Void instrimer nt—Suit 1o recover, possesswn—-—,SuLt for;

T : cancellatmn of- sale deed “whether necessary. S T
© Article 91, Schedule T of the Indian Limitation Act, 1908 does not. apply .

to a suit for possession, where the plintifl alleges and proves, tbat a -sale deed
s voxd became it was executed by him whilst a mmor,_but does not claxmrﬂ
expressly to have it canceiled or set dside. T L e ‘-

SECO\ZD 'tppeal agamst the. demsmn of W Baker D1s-f
trlct Judge of Satara conﬁrmmo the decree passed by -
*M. H. leaye Second Glass Subordmate Judge at-}

: Tasgaon

Su1t to recover poss’eésmn
The propert yin smt orlgmall y belonged to the plamt-:j-
iff,  In-1901 it was mortgaged with possessmn “to the .
“defendant. - On J une 16, 1903, -while ‘the plamtlff ‘was-:,

, st111 a mlnor he- e*cecuted a’'sale deed of’ the ploperty in~

o Seeond Appeal \To 722 of 1916.
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