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v hberty to b1d was glven by the Oollector negatlves any
- power of .the Court-under Order XXI, Rule 72-(2) to
-allow a set-off, for that order contemplates both liberties

being’ given by the same authority, viz., the 01v11 Court
which:in fact was not the case here. ~ . 7r -

_*In my opinion, therefore, this .Lppeal ought to be

. diswissed with costs. -

‘ 1918 f
Feln uary 18
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APPELLATE CIVIL.

‘Before Mr. Justice Beaman amd Mr. Justice Heatori -

LAXMAVA &on HUCHHAPPA NASIPUDI (oRriGINAL Dx«,rmnmm No. 3),

APPFLLANT »:-RACHAPPA BIN CHA\IBASAPPA KARAVDERHDTTI
(omomAL PLAI\ITIFF), RESPONDENT.® S s

Lzmztatwn det (IX of 1998), Article 44,~Sale of minor’s property by hzs
. mother—=Suit'to set aside the sale brought more than three years after the

5 mmor attains ma]orzty

- The mother and natural guardlan of 2 minor ha\mg sold the minor’s. pro-
* perty, a suit to set aside the sale was brought more than three years af.ter the
. minor attained majority :—" -

© Held, ‘that’ the suit was barred under Art1cIe 44 of" the Indian’ Ilm1tat10n

© Act, 1908.

Balappa, V’Ohanbasappam and Anandappa v. Totappa(z) dlstmgulshed
 SECOND appeal from the- decision of ‘B. Olements

* District Judge of Dharwar, reversing the decree passed

'by V. B. Halbhavi, Subordmane J udge at Hubh

Smt to recover possession of property S
‘The facts were that the property in dlspute Whmh
belonged to" defendant No. 1, ‘were : sold. during his -

fmlnorlty by hls mother and n‘tbural gua1d1an on ‘the -
- 81st May 1909, to the husband of defendant. No. 8.

Defendant No, 1. attamed ma]orlty on the 20th Septem—

“ber 1909 ;. and ‘sold the. prope1 ty to the plalntlff ‘on the
. ‘)5th Septemllar 1912, .-

e Appeal No. 35 of 1917 from order ,
<M (19};)) 17«7Bom L. R.-1134, (’“ (1911) 17 Bom L R 1137 footnote

«
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The present sult was ﬁled on the. thh August 1913

The Subordinate Judge held on a prehmmary issue

that the suit was barred under Artlcle 44 of the. Indlan

: leltatlon Act, the suit having been br ought m01e than,,_

~three years after defendant No 1 attamed ma]orlty

The " Dlstrlct Judge, on appeal held followmg‘

.i91’8. -

T e

LAX\IAVA.‘
- ‘:., 3
‘e RAOHAPPA.;. .

- Balappa v. O’kanbasappa“) that the suit was not barred.

by limitation, reversed the. decree and remanded the‘
suit to the ﬁrst Court for trial on mellts

Defendant No. 3 appealed to. the chrh Oomt ‘
S Y. Abhyanlcar (for Nzlham’ h Atmamm), _ for

the,appellant :—The case of Balappa v. Chanbasappa® -

* does not apply, as the alienation was by a step-mother. -

But an alienation by an unauthorised person is not a

nullity and needs to be set aside: see Mafiableshvar -

Krishnappa ~v: Ramchandra » Mangesh@) See “also

- Mata Din v. Ahmad A1,

P B Shingne, for the respondent —-Th1$ case ‘is
governed by Balappa V. Ohanbasappa‘“ -see also -

Anandappa -v. . T otappa(‘) ;i Bhagvant Govind. - v.-

- Kandi valad Malmr?u“) Ramausar Pandey v. Raghy-

bar Jati®y” Sikher Chund Dulputt Y Smgh(”
: A bdul Rahman V. Suk]zdayal Smgh“”

.S Y Abhycmkar in 1ep1y :—The cake of Bha JUOM’Lt A

Govmd v. Kondi valad Mahadu®is 1mp11ed1y,over1 uled

in Malkarjzmv Narhari®. Flirther,-a step-mother is .

“not a guardian under Hmdu law : see Tha ,/mnmdl v,

-Kuppanna Koundanﬂ") She 1is, therefore an unautho- :

rlsed person t see Mata Dm v, Ahmad AL®.

. (1) (1915) 17 Bom L: R. 1134, E (6) (1883) 5 All 490

L@ (1913) 38 Bom. 94. ., .7 “ o (1879) 5 Cal. 363 at p. 370.
® (1912) 34 AlL.213. . - . > U7 <@ .(1905) 28 AlL 30 at p. 31
) (1911) 17 Bofn, L.R. 1137, footnote @ (1900) 25 Bom. 337.

0] (1889) 14 Bom, 279, - a0 (1914) 38 Mad, 1125, .
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BEA'\IAN J —We thlnk that the - plamtlﬂj’s su1t 1s‘

ic_learly time-barred. - At the time of the sale by his-
‘ ,,mqtlg‘er he was a minor and she was his natural guardi-.
~an. - She sold in that character. The plaintiff: did’ nof
- bring hlS suit within three years after attammg ma]m-:l“

ity. (' might add that the actual plamtlﬁf was the

_assignee of the minor just mentioned). In ‘these " cir-:

cumstances but for certain deasmns of this C‘ourt “to.
~which we have been refelred we should have entel- .
tained no doubt whatever but that the suit Was tlme-,:

' barred under Article 44 of thefirst Scheduleto the Indlan -
) Timitation Act. The case of Balappa v. *Ohanbasappam .
»;\and the caseé of Anandappa v. Totappa(’) with, which
" we have been especially pressed, are, we-think, easxly'
-distinguishable.,” We need only mention- ‘the first of-

these cases and point out that the . transferor “was notf

V[the natural guardian of the minor at all’ but his- step-:
_ mother. The decision can then be pu’o on the glound‘.
. that the alienation- was not by a gualdlan strictly

speakmg 80 at’. all but at -the highest by a de factoﬁ

* guardian Who was not authorlzed to deal in any way.

‘with the minor’s: property This would make it con-'

E form to the principle of the. Prlvy Council demsmn in-
" the case of Matd Din v. Ahimad AU®, which "is dited
“-with approval in their Lmdslups ]udgment Thele'
. ‘appears to have been a slight error in quoting the con-
: clusmn of their Lordships of the Privy Council, for a
“refererice to that case will show that the 11m1tat1on~
. point under Article 44 was disposed of on the. gimple

ground that the alienation complained of was made- by

_a person: who was not a guardian and Who was not -

~a11thor17ed to make it As far as it goes therefore by~'

) qmphcatlon that decision of the Privy Council supports -’
' the view to. Wluch we give effect in this ]Udgment “We'.

take the Words of Armcle 44 as they stand in, thelr plam'

(l) (1915) 17 Bom <L, R_ 1134 @ (1915) 17 Bom L. . 1137 footnoteq
(8),(1912) 34 All, 213 ’
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‘and natural sense and so taken they geem to us to’ cover 1918
’»every fact in this case beyond the reach of argument

We mlght add Wlthout unnecessauly extendmg thls) ';:,fof t‘A
\ d1scuss10n that we were also referred- to a demelon of.- RacHAPFA.
“this:Court in the case of. Bhagvant Govind ¥. Kondz :
wvalad Mahadu®, the facts of -which closely resemble
\the facts before ‘us. - It is. sufficient - to say, however
‘that so much of “that ]udgment as is relevant for our
present purposes is very distinctly dlsapproved ;f not
- impliedly overruled, by the Privy Council in Malkor-"
7un ’s case (Malkarjun v. Narhari®). ’

- 'We Would therefore reverse the decree of the lower--
- appellate Court and restore the decree of the trial (Jourt
with all costs: upon the pla1nt1ff throughout

* Degree reversed
_R. B.

i

' APPELLATE CIVIL.

Befoie Mr. Justicé'Shaﬁ and Mr ‘Justice Martén'
VITHAL DHO\*DDDV 'RAILKAR (ORIGYNAL PLAlNTIFF), APPELLANT v 1918,
- THE ALIBAG MUNICIPALITY (or1GINAL DEFENDANT), RESPONDENT.®.  Fipbryary 19, -

_Dzstrwt Mumczpahhes Aet (Bom.*Act IITof 1901 ), section 96, sub- sections ] 2,
8 and 4—Permission to build a privy granted under-sub-séctian (2)—Sub-
" sequent order by the Jl[umctpalzty )ewkmg the permzsszon——Legalzty of -

- the order. S - S i

. The plamtxﬁ ‘applied to the Munlclpahty on December 1, 1918, for per-
mission to build-a privy.on his own- land, The permxssxon was, granted by
the Municipality on 22nd December under sub- sectxon 2 of -section 96. of the
District Municipalities Act, 1901.” On January 8,-1914, the Mumclpahty
acting on the resolutlon of the Managmg Committee gave notice and passed an
order to the plamtlff "nét to build the privy untll further orders. ~ The plaintiff
having sued for the cancellation of the order of Januaxy 8, 1914, as ultra wiresy

- (1889)-14 Bom. 279. VoL @ (1900) 25 Bom. 337.
‘ ¢ Becond Appeal No 180 of 1917
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