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-under appeal and allow the: defendants the1r eosts ‘\ \‘.\?419'iéﬁ_ .
'throughout "““—'—_
s < BatA -

.. The. CI'O%S-Ob]GCthllS Whlch are Jot - pressed ‘u‘e Gexman
" dismissed with costs. a BA,,@WAW‘-
- 'Kemp, J. == agree that the appeal should be allowed, * - M™% -
“and' the decree of the Subordinate Judge allowed:
- to stand.

Decree reversed..
NP TGRS
APPELLATE OIVIL
- Befme Ay, Juehce S}zak and 2![7 ﬂ[stz'ce Jfa;'tﬁ

) SHRINIWAS APPACHARYA JAHAGIRDAR AND ' ANOTHEE -(1EIES or’;_" _‘,,'.~1g13.‘ h

: ORIGNAL DEFEND ANTS) APPELLANTS - 4. JAGADEVAPPA BIN ~KALL- - s
.APPA PATIL- (ORIGINAL PLAINTIFF), RESPONDENT LIRS “February 8:

Cival:Procedure Code (Aci' V of 1908), ‘sectwn 70 Order XXI Rule 72 --;_ ) T
Bombay Civil Civculars, Chapter II, Clause 9_1, sub clause 16+ — Execution.

# Second, Appeal No. 1188 of 1916, N

t The materlal portion of the sub-clause runs as follows — R y 5

(16) The. followmg powers are confeued on Collectors or. such of thelr.\ ’
gazetted subordumtcs to whom a decre e has ox ma) hereai'tex be 1efeued under'

111134-— ) N -

,]ud,g,ment debtor is not a minor ; ;

“decree-holder— ol s

(1) The power 1efcrred to 1u seo‘tlon 204, Oxdu LXI Rule 72 oi' the Codu
of le PIOCQdUIe to 'flant expless peumsswn to thc holder “of a decree, i in_
execution of which property is. sold; to “bid for or 'purchase the property "
provided that the Collector or other dfficer aforesaid . to whom an--application’
for.such permission may be made shaﬂ not grant such -permission, unlegs the -

(a) satisfies him that the apphcatlon is made in good faith, aud that tho
, ‘ L
(0) undertakes that™ he will not lumself or tlnough any other person bid or
parchase for a sun less than such - amount as "the Collector ~or other officer
granting the permission, having fegard to the’ falr market value of the interest

-to be sold, may - determme and tnat the penmsswn shall be sub)ect to tlns"
“condition ;- - . . : :

- (¢)"agtees that if the dccree holder or 4 'my ohe on lns behalf bewmes the

‘pmchasex the purchasc -nioney sh'dl be paid to the Collectm or other oﬁu,m

etecutm" thc dccxee
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proceedmgs transferred to the C’ollector—-C’ourt s power to entertam applzca
- ton for leave to bid at’ C’ourt sale—Set- oﬁ' cannot be allowed by Court.

“When the execution of a decree is transferred to the Collector, the Court -

-:.., has no power to entertain an apphcat on by the decree- holder  for leave to bid
JAGAV' : :

at the auctlon-sale it should be made.to’the Collector under sub- clause 16 of™

“clause 91 of the Manual of Bombay Civil Circulars. No set-off can be allowed
’ elther by the Collector or the Court '

SECOND appeal from the decision of A. C. Wlld

‘Dlstuct Judge of Bijapur, dismissing appeal from’ the

order passed by 8. 8. Phadms First Olass Subordmate

, Judge at Bijapur..

Executlon pr oceedlngs

In 19116, the respondent obtained a decree for redemp-

‘tion against the appellant’s grand-father Ramacharya.,
< The decree directed Ramachalya to hand-over posses-
‘smn of the mortgaged property f01thW1th ‘to- the
:respondent ~and -ordered.the. respondent ‘to pay’ the P
' amount of mortgage in 1nstalments

" The respondent failed to pay The appellant applled-~

" for sale of the mortgaged property. The executlon was.
: transferred to the Collector.

'l‘he appellant apphedto the Civil Court for permlesion‘?:

to bid-at the auction sale, and for bemg allowed to seb”

off the purchase money against the mortgage debt. The.

Court dismissed the appllcatlon on the ground . that it

had no power to.grant it. - The lower appellate Courtg'

was of opinion that no appeal lay- agamst the 01c1er
' 'Hence thle appeal -

R A Jaha JM‘dCM‘, for the appellant —-The lo’wer’

N Court erred in thmkmg that 1t had no power ‘to grant.

perm1ss1on to bid. An order passed under section 47

~ of the Civil - Procedure Code of 1908 is appealable aga:

. decree. - Unde1 the rules - framed for his gu1dance ‘the -

Collecto1 has no power to grant a set—off If in- such a'.‘
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“case the Civil Court also decllnes to exercise.its powel
“to grant the set-off, the pl 0V1s10ns of Or der XXI Rule 72,
' Would be nugatory

T

Section 47 of the’ Civil P1 ocedure Code, 1efels to. quesmons‘_ .
arising between the partles to ‘the suit, - When execu

“tion proceedings are once transferred - to the: Collect‘m,‘f ;

“the Court caunob interfere with tle proceedings :-see

"sectioni 70 (2) of the Civil Plocedule Code ; Muhammad’ -
Said Khan v. Payag", Sahu(s’ ‘and Daulat Singhv. ",

;Jugal Kzshme(‘) N

SHAH, J —It is unnecessaly in. ffhls case to e*cpress .

,A any final opinion as to whether a second appeal lies to’

this Court because even 1f no appeal lay against the

order made by the First Class Subordmate Judge on the

25th of November 1915 it would be open to us to-

;cons1der the' quesmon of ]umsdlcuon which ‘arises in
“the case, under section 115 of the Civil Procedme Code.

{,We have, . therefore, con51dered the questlon of juris- .

dlcblon on ltb merlts

“In this case an o1del was- made on the loth November
1915 directing execubmn of the decree- to be tmnsfemed

to the Collector. Subsequently an apphcatlon was
made by the mortgagee-defendant for permission to.bid.
at the auction and also for permlsslon to 'set off thef
decretal amount agamsb the sale price. . The.Court ‘was
~ofopinion that “it had-no power ‘to grant any such -

permission - after the’ execution was transferred to the
3 Collector ¢

0 (1886) 13.Cal. 174, - " ®)-(1894) 16 Al 228,
L@ (1911)L.R. 38T, A. 126. . ®) (1899) 22 AllL 108, -

'1918'

i Smm IWAS

APPACHARYA

- @. P Murdeshvaw, for the . rebpondent :~The lower- f:JAGA‘DEV"{‘

Court was  vight i in holding that no appeal lay from an. -
~order 1efus1ngpcrm1ss1on to bid.: Jodoonath Jl[undul V..
‘Brojo Mohun Ghose.W ;. Ko Tha Hnym v. Ma Hnin 2®, -

»v APPAL
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It is ar wued befme us that even When the exeeutlon;
of nhe decree is tmnsfelred to the Collector, the Couit-
has the powel under Rule 72 of Order XXI ‘to entertain.
“such an application and to grant the necessary pelmls-'

_ sion if a case for such per mission is made out. It seems

to me, hovvevel that - the operation - of this 1ule in this.
.,case is excluded in virtue of section 70, sub-sectlon @)
- of the Code of Civil Procedure which provides thata.
powel conferred by rules made under Asub -section (1)
*upon . the Collector shall not be exercisable 'by the-
Court. - In the present case we have sub-clause 16 of :
,clause 91 at page. 105 of the Manual of Civil Clrculals
which dlsbmctly provides that the power conferred by
v_seetlon 294 of the Code of Civil Pr ocedure (that is,"by-
- Rule 72, Order X XI), may be exercised’ bv the ColIector’i
‘ sub;eeb to certam condrtuons and one of the condrtlons
“is that the decr ee-holder must agree to pay the purchase‘
~ money.to'the Collector or other officer ‘executing: ‘the
~decree if-he becomes the purchaser. This 1111e is'in
‘ clea1 conﬂlet with Rule 72 , Order XXI, and asthe powerj
is spec1ﬁcally confeued upon the Collector sub]eet toz
/ the condition which T have already mentloned I feel-
clear-that the 01v11 Court has'no power to exelclse theﬁ;
discretion which is vested in it under Rule 72 after the ;
executlon of the decree i is transferred to Jhe Oollector
The1e is app‘u'ently no power given to the Collector_
’ under this ruale to allow ' aTset- oif ‘but -thatis a- point.
with which we are not concerned. The only point:
~that we have to consider is Whether the civil Comt has-
‘any power under the circamstances of the case to ‘LHOW.'V
" permission- to the ‘decree-holder to ‘bid and to claim a
set-ofl. It is. clear ‘that the Court has: no sueh power-ﬂ
after the executlon is transfelred to the Collectm

T would theleiore dismiss the appeal Wlth cos’rs

* MARTEN, J.:—In my Judgment liber ty-to bid at the
- ‘Ulctan-S‘\le fmd liberty to'set off- the qmount of the
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decree agalfist ‘the purchase money are powers : mthm’; ‘
“the meaning of section 70, sub-section (Z) (b). of ‘the T
~Civil Procedure Code, as buufr ¢ powers: which: the "

“the executlon thereof had not been . “transfer red - to the-"
-Collector”. 1f, therefore, the Local Governinent hfwef

made rules in that respect, then’ under ‘section 10 sub-
;sectlon (2) a Civil ‘Comt cannot exercise any ‘power so
_tlansfened

+« Now turmng to the 1u1es Whlch have been made
i under section 70, one finds that the power. to bid*is
© dealt with by the rule set out at p. 105 of the Manual of
Onculms Chapter IT, para. 91, sub- section 16.(1), for that

‘Rule e*{pressly transfers to the Collectm the pnwe1 to
~give liberty to- bid; but adds a condition in sub-clause (¢)

" that the deer ee-holdel is to pay the purc}mse-mnney to

the Collector.- In my opinion-that condition in sub-
"clause ) expressly ‘negatives the right to set "~ off the

;""‘purchase money.: That being so, T think that on. theqef

rules the Collector has no . power to . allow a set-off.
~ Tam also - qatlsﬁed that under the above cwcumstances

- the Civil Courts in" the prpsent case have no-power:

~_either to give liberty to bid at the auc’m on- snle or to set
: .oﬂf ‘the decretal’ amount oo ~ ‘

" Asregards Order XXI Rule 72 Wthh lms been ref‘e1—"‘
red to, liber ty to set off only arises if the decree-holder
haggot the permission of the Court to bid at the auction,

No-liberty to bid was given by the.Court nor indeed
could it be glven ‘On that ground alone it follows that
. the Court has no power to give hbelty to ‘set off under
Order XXI, Rule 72 (2). "~ I say that because the pleader
for the appellant stated in the, conrse of his argument
that at some perlod or anothe1 “which was not made
clear to me the Collector did i in fact give ' liberty to bid
-at the auction, albhough lie declined hberty to set off as
. he thought he had no power so to do. The fact that the

' SHH{M\\:‘AEfﬁ
T APPACIARYA
-Court might exercise in the executlon of the decree it .- fran i
0 ATPAS

1918,
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i

v hberty to b1d was glven by the Oollector negatlves any
- power of .the Court-under Order XXI, Rule 72-(2) to
-allow a set-off, for that order contemplates both liberties

being’ given by the same authority, viz., the 01v11 Court
which:in fact was not the case here. ~ . 7r -

_*In my opinion, therefore, this .Lppeal ought to be

. diswissed with costs. -

‘ 1918 f
Feln uary 18

Appeal dzsmzssed
SRR

APPELLATE CIVIL.

‘Before Mr. Justice Beaman amd Mr. Justice Heatori -

LAXMAVA &on HUCHHAPPA NASIPUDI (oRriGINAL Dx«,rmnmm No. 3),

APPFLLANT »:-RACHAPPA BIN CHA\IBASAPPA KARAVDERHDTTI
(omomAL PLAI\ITIFF), RESPONDENT.® S s

Lzmztatwn det (IX of 1998), Article 44,~Sale of minor’s property by hzs
. mother—=Suit'to set aside the sale brought more than three years after the

5 mmor attains ma]orzty

- The mother and natural guardlan of 2 minor ha\mg sold the minor’s. pro-
* perty, a suit to set aside the sale was brought more than three years af.ter the
. minor attained majority :—" -

© Held, ‘that’ the suit was barred under Art1cIe 44 of" the Indian’ Ilm1tat10n

© Act, 1908.

Balappa, V’Ohanbasappam and Anandappa v. Totappa(z) dlstmgulshed
 SECOND appeal from the- decision of ‘B. Olements

* District Judge of Dharwar, reversing the decree passed

'by V. B. Halbhavi, Subordmane J udge at Hubh

Smt to recover possession of property S
‘The facts were that the property in dlspute Whmh
belonged to" defendant No. 1, ‘were : sold. during his -

fmlnorlty by hls mother and n‘tbural gua1d1an on ‘the -
- 81st May 1909, to the husband of defendant. No. 8.

Defendant No, 1. attamed ma]orlty on the 20th Septem—

“ber 1909 ;. and ‘sold the. prope1 ty to the plalntlff ‘on the
. ‘)5th Septemllar 1912, .-

e Appeal No. 35 of 1917 from order ,
<M (19};)) 17«7Bom L. R.-1134, (’“ (1911) 17 Bom L R 1137 footnote

«
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