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V.Beforéx Sz'r Stanle;/ Batchelor, Kt., Actihga (jhz'éf Jusfz'ce, and: Mr. Juétiée Kemj k
BALA GENUJ I I\AVALE AND" ANOTHER (ORIGINAL DEFENDANTS) APPEL—‘

' LANTS, ». BALWANT LAXMAN GHATPANDD (ORIGII\AL PLAINTIFF),
REbPONDENT 4

Vatandm Joshz—Observance of non- Bmhnzmncal ceremomes—-YaJman kzmself

e, formmg the ceremomes-—-Rzght to recover fees

The defendants were non- Brahmm residents of a v1llage fDefendant No 1 8-

mother having dled he, with the assistance’ of defendant No. 2 performed
over the body certain non-Brahmanical ceremonies. No fees were paid to the
defendant No. 9 and the whole conduct of ceremonies was W1th the defend-
ant No. 1 himself, The plaintiff, & Vatandar Joshi of the v111age1 having sued
to recover damages for loss of hls customary fees,

Held that -the plamtxﬁ ‘was not entitled to recover damages as the

ceremonies performed were other than’ Brahmamcal ceremonies and there Wasno -

ground upon which the plmnnff could lawfully exact the payment of: his fees

. Vithal Knshna. Joshi v. Anant Ramchandmm ,‘Dmanath Aba}z v.

Sadashiv Hari Madhave(z) and .Ra;a valdd - Shwapa v. Knsknablmtw)
dlstmgulshed ‘ SN :

SECOND appeal agalnst the demsmn of €. A Klncald

District Judge of Poona, reversing the decree passed bV :

B. M. Butti, Additional Subordmate Judge at Khed: *
Suit for damages.

‘ The plaintiff clalmed to - be. the heredltary Josh1 or
‘a v1llage priest of Bhavdl, Taluka Khed. He alleged

.that defendant. No. 1’s" mother died on Septem-,
ber 17, 1910. Ten-days later. accmdlng tothe Hindu
‘religion it was necessary for defendant No. 1 to perform
certain obsequlal ceremonies. ' The plaintiff accord-
1ng1y as village priest sent his brother to perform the
necess'uy ceremomes Defendant No. 1 however,

_ © Second Appeal No. 1109 of 1915.

m (1374) 11 Bom. H.C.R.65 . -~ . @ (1878)3130111 9,
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in collusmn Wlth defendant No. 2 1efused to allow h1s
“brother to perfoim the obsequies and. also 1efused to

pay the plaintiff his ‘customary fee.. The’ plalntlff

: 'ﬁher'efore, sued for Rs. 4 o% damages and also prayed for-

‘a 'perpetual injunction restraining the defendants from:

_Vobstructmg the plafntlﬂ.‘ in his ught of ]osthana

Defendant No 1 contended that he knew nothmg of

‘the plaintiff’s rwht as village priest; that he wasa.
“member of the Satya Shodhak Samaj and accmdmg to
the views. of the- sect- 1ts members did’ -not 1nv1te;
~Brahmins to perform ceremonies but performed them-
‘themselves ; that though defendant No. 2 was plesent
'.; at the ceremony he ‘paid him nothlng and thexefore,
: caused the plalntlff no damage.

“ The Submdmate Judge held that- the plalntlﬂ' Was
& hereditary “village priest of Bhavdi ; that at the ‘time
_defendant No. I’s mother died, the plalntlff was in

en]oyment of hlS oﬁice but he dismissed the suit” on

“the ground.that as the ceremonies performed Were not
such as Brahmins could have performed, the pla,mtlﬂ

Was entftled to no relief.

On appeal the. Dlstrlct Judge allowed the plalnmff’ :

| clalm for damages holding that though defendant No. 1

hlmself performed = the ceremonies. the1e was’ an’
~invasion of the plalnmﬂ’s rights. - "As to’ ceremonies he:
_observed that the description of the ceremonies- glven,
by defendant No.1 showed that *hey were . copied ‘out
from the Puranic ceremonles ‘the fact that ‘the defend-
ant No 1 did not re01te the necessary Mantras . was the .
only pomt where the copy dlffeled from the orlgmal

The defendants appea]ed to the ngh Court

Jayakar with K A. Padh ye, for the appellants —-Web
submlt the plaintiff- would not be entitled to damages

" on two grounds : (1) the ceremonies were performed by -
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.,430111' _client ‘himself and (2) " the ceremonles Were =

absolutely dlfferen’o from Brahmanlcal ceremomes

. “The la,w h1therto has been that if a Hlndu yayamcm )
employes any other priest, He must”pay the fees -which

‘the officiating priest would have recelved _but here *

the Court is asked tosay that even-if -the house-holder»’

performed the ceremony himself he is bound to péy
fees to the plaintiff as damages. = This is bdd in
principle and in law. It-gives an authority t to the
priest to enforce: his employment ;urespectlve of the-
Wlshes of the householde1

Secondly, the ceremomee performed ‘being of . non-
(Brahmamcal character the plamtlﬁ? Suffered no damages

by the observance of those: ceremonies.” A Joshi is

fcalled “for the knowledge of his Mantras ‘and  the

performance “of ceremonies in usual Brahmanical form i}

and it is when these - Brahmanlcal ceremomes are

performed by a rival’ prlest or by a third person, the
_village Joshi is entltled to claim damages Vithal

Krishna Joshi v: Anant Ramchandram Dmanath

Abaji - v. Sadashw Ham Madhcwe"’ Raja valad
Shivapa v. Krishnabhat® and Wamcm Jagannath

Josha v. Balajt Kusa;z Pcml(‘)

P. V Nijsure, for the respondent ——The gist of the.
action lies upon the violation of the right and not upon '
anything else. If the Joshi had ‘no right I have no’

case. If he hada nght ‘to oﬂicrate whether defend-

ant No. 1 hlmself performed -the ceremonies or had-
" them performed by ‘anybody else, it was 1m1nater1'11 :
Both the Courts found that my client was the village.

‘priest and was entitled to officiate and that being- so,
“it gave him a right to be present at the ceremonies and

. to receive his fees. Defendant No 1, by getting the -

4I®GWQHBM1HCR6 ® (1879) 3 Bom. 232.
0 (1879)3 Bota. 9. 9 (1888) 14 Bom. 167,
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peremomes pelformed through defendant No ,:2,'1-‘
invaded my client’s rights. This entltled my cllent to

" -receive damages

~On-the pomt of ceremomes, the lower Court has found

that they were copied from the -Puranic ceremonles '
"The only difference was that defendant No. 1 did not
‘vécite the Mantras. -1 submit the mere fallure to. remte
‘the Mantras® would not make the ceremonies non--

Brahmanical. The ceremonies must, therefor e, be taken”
as Brahmanical. This is a ﬁndmg of fact by the lower.

'appellate Cour

BATCHELOR Actmg C.J.:—This is a second appeal and”

; itig very necessary ‘to bear-in mindthe facts upon Whlch '

it -arises.” The plaintiff is. the Vatandar Joshi of the';
village of Bhavdi. The defendants are . non~Brahm1ns, <
residents'of Bhavdi. The lst defendant, it appears,-

“belongs to an association called the Satya Shodhak
~Samaj, one: of whose tenets is that it is desirable’,that ;
“the_ villagers should themselves conduct thelr oWh
,ceremonies, and not call in Brahmin priests to do . s0."

In' accordiance with this tenet “when - the REN

'defendant’s mother died, ‘the Ist- defendant hlmself

‘with the assistance of his friend, the 2nd. defendant,

Ipelformed over the body certain non-Brahmanical
. ceremonies, or, if*I may so call them, lay rites. . No-~
" fees were paid. to the 2nd defendant, and the whole

conduct of the ceremonies was in reality -with: the’

-1st defendant ‘himself. = This is clearly the character
, of the ceremonies as it was understood by -the learned'

trlal Judge, Mr. B.’M. Butti; himself a Hlndu Upon~

; this pomt he wrltes

2u It is clearly proved that no Sankalp was made, and defendant No. - /:;
fsxmply made a formal show ‘of the Dashpinda Krlya. and bathed in the fiver,

bowed down to the’ pots and went home. = Among the Hindus, it is épecmlly

. the Mdntras which give efficacy to the ceremoneis performed and it'is not at

. all proved that any such _M.antrcus wexerree\ted at the time. : Leakm“\to the. :

\ -
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‘ ’whole case I hold. that the ceremomes were not performed in “the way in o 1918.
*which Brahmins would - have performed thein, ~ The next.question - did - ="
* defendant No. 2 perform the same 9 As I have, said above there is mot an .. Bara'c

- 1ota of evidence to show that defendant No. 2 perfomed the same ..I hold that GENU"I

‘o celemomes were performed by anybody m the way in- whxch 8 Bmhmm ’ B ALWANT
. would have done it.""" ‘L/AXMA;f.
- In the appeal before the Tistrict C‘ourt it is qulte
- true as Mr. “Nijsure - has pomted out, that the learned
- District Judge ventured to offer certain‘criticism of
“the Hindu Judges ‘opinion- as to "what Brahmanical
E ceremony consisted in. But we . cannot. read this
' .criticism as involving eny decision by- the- Dlstrlct
~ Judge | that the trial .Judge’s deternnnatlon upon thrs
-point was” wrong, and in »splte of the criticism, we .
-understand.thaf the- District Judge did not differ from
+Mr. Butti’s ﬁndmg that the ceremonies performed in "~
- this. case by the 1st defendant hlmself were other
than Brahmamcal ceremonies. ‘ ~

EE The trlal .Tudge, mainly by reason of hls ﬁndlng as to

- the non—Brahmamcal character of the ceremonies, held-

: ‘that the’ pla1nt1ff was not entitled to recover in respect”

- of them any fees from the defendants " The District
Judge took. the- other view, "and gave_the plaintiff a.

* decree. In so doing, the learned Dlstrlct Judge relied
" upon certain cases of this  Court, Wh1ch however are,
I think, clearly d1st1ngulshable from ‘the facts which -

..are NOW before us. In Vithal Krishna. Josln v. Anant
,Ramchandmm ‘the law was carried no further than =
~ this, -that if a Hindu employed another person to-
" perform the usual priestly or Brahmanical ceremonies,

" he:must pay~ the fee which the Vlllage Joshi would
have been.- entitled to,. if he had ~performed the

' ceremonies: That is explalned in the judgment by -

- Mr. Justxce West, who- quotes Couch C. J.’s decision in -

- Sztammbhat v. Sztaram Ganesh(’) where] ithe Chief

@ (1874) 11 Bom H.C.R. oo ®(1869) 6 Bom H. C. R.
6atp.; 10 - B (A.C.J)250atp 253,
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:J ustice said: “ It'is settled law, that if a person usurps.
the office of another and receives the fees of the ofﬁce,

E he is bound to account to the rightful owner for them

In summing up the discussion, Sir- Raymond Wesb
says: “ The result of the cases appears to be that the-

- office of a village priest. is- one -which may - well: be

‘established - by grant or p1escupt10n and that 1f a
person, not entitled, assumes to act in the oﬂice and

2 receWes the fees he may be made to refund them

/

"“Here, however no one has recéived any fees, nor, upon
“the fgets, fourid, has any one intruded himself into: the’
ofﬁce of the V1llage J 0sh1

; The next cases decided upon this pomt are Dmanath
Abajzv Sadashw Hari Madhave® -and Raja Valad
" Shiwvapa V. Kmshnabhat(’) Those, however, “were*
“both. cases where in the perfmmance -of" pr1estly
ceremonies the village Joshi had been superseded by &

‘ “rival and intrusive priest. -These ‘decisions, therefore;

"'carry the matter no further.

‘The case upon wh1ch most’ rel1ance was placed for
the 1espondent-pla1nt1ff was” the dec1s1on -of - Sir
Challes Sargent and Mr. Jusmce Candy in Waman
Jagannath Joshi V. Balajz Kusom Patil®. There the
head-note-. is- -somewhat misleading, and, the’ report
must be read in . its entlrety in order that the. exact
~scope of the de01s1on may be apprehended The suit
was brought by - certain - hered1tary Joshls Who
tcomplalned that at the ‘marriages. of the defendant’
danghters their serv1ces were not employed though
they were. ready and willing to conduct the Celemonles
They clalmed to recover damages as no Jfees had been
paid to them by the" defendant In the H1gh Court
these plammﬂfs were. the appellants and on thelr behalf

mavwsmm9‘f' ' '“UV”WGW®3Mm2%
) ‘(1888) 14 Bom. 167 at p.'169,
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Mr. Mahadev Chlmnap ‘Apte contended that - there ‘wag'
an invasion of their. pr1v11ege by the - person who' .
performed the ceremomes, and -that they were. entitled
to whatever was paid to the Kunbr prlest employed by)ﬁx
';the defendant.’ “Clearly, . therefore,- the plalntlffs case
was that a Kunbl calling himselfa prlest had 1ntruded‘

himself 1nt0 the office’ reserved for the plamtﬂfs )

Sir Charles Sargent in the course of ‘his Judgment

observed “The Subordinate Judge with A. P.’ “was of

op1n10n that the plamtlﬁ's were only entltled to recover
in case a-marriage was. perfouned in any of the modes

fknown to the Hmdu law, or in the mode: descrlbed by,
Mr.. Mandlik- with’ respect to castes other than the

Brahmin caste, and’ that the: malrlages in : dispute

‘being not performed in any such way, they Were not
such marriages as they were entitled to recover fees’ for_
in virtue of any right acquired by grant or prescription.
We agree with the lower appellate Court that, under

such circnmstances as he-thinks existed here, there
Would have -been' no intrusion on the plalntlffs
privileges which would give them aright to recover
their fees from the, Yajman as laid down in the
decisions of this. Presidency.”- “Then the Chief Justice

after observing that there Would have been an’invasion
of the plaintiffs -rights. if = the ceremonies—i.e, -I
v'undelstand the usual Brahmanical ceremomes——hqd :
“been pe1f01med by whomsoéver these ceremonies were -
- conducted, goes on to point out’ that no express issue
was'raised as to the manner of the pelformance of the .

‘marriages in question, and the ]udgment concludes by

‘sending down to the lower Court a specific issue to
" determine” what ceremoniés were performed on the

. occasions of the marriages, ‘and by whom. . OIeally,
>therefore, ‘this case also. cannot be invoked as an
authority 1n the Joshi’s, favour whele as here, the
celemomes -performed . ‘were of a - non-Brahmanical

character. Intheory, one would suppose indeed. that

ILRII—S
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“the Joshls t1t1e to his. fees rebults trom 111% e\pert
knovvledge in the details .of these Blahmanlcalh
‘ceremonies, so that where these ceremonies ‘are

’“dehbelately avoided, it"would be difficult tofinda

‘ground upon which the Joshi could l.lwfully exasct the

‘payment of the fees. There is no case, so far as we are
- aware, which goes so far as the plaintiff asks us to .go-
- here, and to lay it down as the law that whatever .may
‘_Abe the personal plefelenceb or convictions of a ‘Hinda
" villager; hie is ‘bound to employ the Vlll'me Joshi at
* obsequial ceremonles cor to fee him as if he had
'uemployed him, even thoutrh no Bmhm‘tnl cal ceremony

is employed and all that ]nppens is that a sunple 1ay

rite is carried out by the villager himself. As there is

‘1no authomty in favour of such a p10pos1t10n of law, T do

‘not think that we should now be Justlﬁed 1n*1mposmg '
this fetter upon an individual’s liberty. of action “~In
N thlS connectlon it is relevant to recall the ‘words ‘which

‘Mr. Justice Melvill used in Raja Valad Shivapa V.’

"Krzslmabhatm “ We should not, as at plesent advised;
" be prepared to sanction any injunction wlich Would'

have the effect of forcing upon any section - of the

. ¢ommunity the se1v1ces of .a priest whom ™ ‘they are’
’ ‘unwﬂhng to recognize.” It is one thmg 1o say that if

the HMindu -villager ' chooses to have =~ Brahmanical

: ‘¢eremonies conducted, he must employ his Villagé‘J oshi,
“or fee him as if he had employed him, but it is a very

- different thmo‘ to 'say that though the “villager may
prefel another . rlte and - chose not. to ~have the
- Brahmin ceremony, he is still unde1 obhgatlon to: pay

*the Joshi; to pay, that'is, for not domg tlnt Whlch the'
v1llaﬂe1 dehbelately wished to aV01d :

: On these ﬂround%, it appears to me that the learned“

~ Judge of trial reached the right conclusmn in this Case.

I would restore his demee, settmg a81de the dectee:

(1) (1879) 3 Bom 232 fxt p 233
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-under appeal and allow the: defendants the1r eosts ‘\ \‘.\?419'iéﬁ_ .
'throughout "““—'—_
s < BatA -

.. The. CI'O%S-Ob]GCthllS Whlch are Jot - pressed ‘u‘e Gexman
" dismissed with costs. a BA,,@WAW‘-
- 'Kemp, J. == agree that the appeal should be allowed, * - M™% -
“and' the decree of the Subordinate Judge allowed:
- to stand.

Decree reversed..
NP TGRS
APPELLATE OIVIL
- Befme Ay, Juehce S}zak and 2![7 ﬂ[stz'ce Jfa;'tﬁ

) SHRINIWAS APPACHARYA JAHAGIRDAR AND ' ANOTHEE -(1EIES or’;_" _‘,,'.~1g13.‘ h

: ORIGNAL DEFEND ANTS) APPELLANTS - 4. JAGADEVAPPA BIN ~KALL- - s
.APPA PATIL- (ORIGINAL PLAINTIFF), RESPONDENT LIRS “February 8:

Cival:Procedure Code (Aci' V of 1908), ‘sectwn 70 Order XXI Rule 72 --;_ ) T
Bombay Civil Civculars, Chapter II, Clause 9_1, sub clause 16+ — Execution.

# Second, Appeal No. 1188 of 1916, N

t The materlal portion of the sub-clause runs as follows — R y 5

(16) The. followmg powers are confeued on Collectors or. such of thelr.\ ’
gazetted subordumtcs to whom a decre e has ox ma) hereai'tex be 1efeued under'

111134-— ) N -

,]ud,g,ment debtor is not a minor ; ;

“decree-holder— ol s

(1) The power 1efcrred to 1u seo‘tlon 204, Oxdu LXI Rule 72 oi' the Codu
of le PIOCQdUIe to 'flant expless peumsswn to thc holder “of a decree, i in_
execution of which property is. sold; to “bid for or 'purchase the property "
provided that the Collector or other dfficer aforesaid . to whom an--application’
for.such permission may be made shaﬂ not grant such -permission, unlegs the -

(a) satisfies him that the apphcatlon is made in good faith, aud that tho
, ‘ L
(0) undertakes that™ he will not lumself or tlnough any other person bid or
parchase for a sun less than such - amount as "the Collector ~or other officer
granting the permission, having fegard to the’ falr market value of the interest

-to be sold, may - determme and tnat the penmsswn shall be sub)ect to tlns"
“condition ;- - . . : :

- (¢)"agtees that if the dccree holder or 4 'my ohe on lns behalf bewmes the

‘pmchasex the purchasc -nioney sh'dl be paid to the Collectm or other oﬁu,m

etecutm" thc dccxee
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