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never contemplated orlgmally, and a vamance Would be
created between the business practlces in the two
countries of India and  England which. has nothmg

to recommend it so far as I cai “see from the pomtf :

of view of: elther fairness or common sense. -

" As regards “the costs, there will, by arrangement'!

- between the parties, be 1o order as to costs. .

Sohcltors for plaintiff : Messrs. Ardeshw Hormusyz, :

- Dinshaw & Co.

Solicitors for defendants- Messrs Wadm Gandhg/‘

“and Co.
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- THE HONOURABLE "Rio BAHADUR RAMANBHAI M. NILKANTH AND

Mr. SANKALCHAND BECHARDAS, OvFICiAL . LIQUIDATORS OF THE .
KATHIAWAD axp AHMEDABAD BANKING CORPORATION, LiyiteD,
(18- L1quiDATION) (ORIGINAL OPPONENTS) " APPELLANTS .v. GHASHIRAM
LADLIPRASAD, (omGINAL APPLIQA;yT)\B\ESPoNDENT.*‘
Indian Complam'ee Act (VI of 1832), sections 45 dnd "58—Rectification of
‘register of  shareholders— Winding "up—Oontributory—-Application for
. shares—Condition attached—Applicant unable to fulfill the condition—

Applicant’s liability as a contmbutmy—]nientzon to become a member in

proesenti or in futuro. -
4 A manager of a Banking Company represented to the petltlonm that _if the
petitioner took 400 preference shares he would be appomteda cashler in a new
branch of the company.” In pur suance of this contract, the petltlonel applied
for 100 only of preference shares. He paid .the deposit money and was
entered on the register of shareholders._ Subsequently~he found himself un-
able to take up the remaining 300 shares, he Was not appointed -a cashier in
the branch office and the contract was treated as cancelled by ‘the - Directors,
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‘The petitioner having applied to have his name removed from tf)e llb‘( of con.’

tributories in respect of preference shares.

Held, that the petitioner’s application for 100 preferenéé shares was' condi-

tional and that he had no intention to become a member of the company when™
~ heapplied for the shares until he was appointed a cashier in the branch . office.

He was, therefore, entitled to be struck off the register of preference -share- .

" holders and could not be called upon as a contributory on that account.

- Roger’s case—In re Universal Banking Company ), followed.

FIRST appeal against the decision of B. C. Kennedy,‘
District Judge of Ahmedabad, in mlscellaneous apphca-

~ tion No. 11 of 1914.

This was an apphcatlon by the petltloner Ghashiram -
Ladliprasad to have his name removed from the list of
contributories in respect of the preference ahd ordinary

- shares of the- Kathlawad and Ahmedabad Bankmg Cor-'

: poratlon 1Litd., (111 hquldatlon) hereinafter called the",‘
- Bank ' :

The facts out of Wthh the apphcamon arose were as

' follows :—In 1910, the Bank wanted to have a branch-

opened ab’ Dilkhusha in Lucknow and required the .

" services of a cashier for the ,b}janch ofﬁce. The repre--
- séntative of the Bank at Lucknow, ene Telluram Puri

represented to the petitioner that if the petitioner would

_take up 400 preference shares at Rs. 100 each, he would

be appointed.a cashier of the branch at Dilkhusha. On
this understanding with Telluram the petitioner ap-
plied for 100 preference shares and paid Rs. 5 per share.

The shares were - allotted to the pet1t1oner on Decem-’
“ber 5, 1910

o On December 10 1910 the Bank seﬂt a letter to the

petitioner in the follovvmg terms :— -

" % You will have recelved our letter of ‘yesterday and will have~ filled" ‘up the

_ application for threp hundred shares. If you have not done so_ yet, you will”
. do at your earhest convemence on tlye receipt hereof. You kno‘v it full well

“m (1868) L.R.3 Oh 633
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that your appomtment is made oh your express undertakmg to take up 400 S 1918,
preference shares.aeeeiesenens”s . : —

The petltloner found hovvever that he was not “able BAM‘:,IT?HAIW

to take up the remaining 300 shares -and expressed his masmlz'AM.‘
inability to the Bank. -The Bank by its letter, dated "~
December 15, 1910 wrote as follows —

K We are soITy you find it difficult in consequence of altered condmon to
carry out your agreement to take up 400 preference shares ~We have wrxtteu :
to your Manager to settle the matter with you in the best interest of both

" of yourself and the. Bank. We trust a sat1sfactory arrangement will ‘be
~arrived at. " : : '

‘Inspite of the above letter from the Bank, the peti-
tioner received a letter from Telluram, dated Apul 29, -
1911, as follows :— . - . ' e

% Allow me to mention that I sold the shares to you as to' anybody (?) and
~acted as a commission agent of the Kathiawar- and Ahmedabad Bank, Ltd,,

* Ahmedabad. I Lave lately heard from our Head Office that ‘the Directors. .
have decided that all the shareholders may be. requested to pay their dues.
before the 15th of May, after which date interest at the rate of 9 per cent. per
annum-will be charged on the balance due., I, therefore, beg to request you to

" please pay Rs. 4,500 before ‘the said daté in order to save the loss of 1nte1est »

To" this the pet1t10ner:.rephed by h1s letter dated
May 3 1911, as follows :— ", -~

“ As you did not appoint iis as a cashier;: please _refund our d‘eposi‘E‘ Your

askmg us to pay Rs. 4,500 is unnecebsarv as you have not fulﬁlled the condw
tion made between you and us. .

3

After further correspondence between the Bank: and
- the petitioner, the Bank by its letter, dated July 8§, 1911,
‘informed the petitioner that '

“ All the previous arrangements re : shares are taken as Lancelled ",

In the mean-fime another person  was . appointed .
- caghier of the Bank.

.

Thereafter accordmg to the pet1t1oner a fresh arrange-
ment was agreed upon between the petitioner and ‘the
/Bank that the petitioner- should pay Rs. 500 more and

" apply for 100 ordinary (A) shares of Rs. 10 each fully
paid up and \tha_t this fresh arrangement was formally .

-
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1nt1mated to the petitioner by aletter, ddted July 8 1911
from the Dilkhusha Branch. :

From July 1911 to Septembel 1913, the petltloner’;
1ece1ved no communication whatever from the Bank:

“In October 1913, the Official Liguidators of the Bank

issued notice to the petitioner demanding Rs. 4 500 on A
“account of 100 preference shares.

The petltloner ‘therefore, presented this apphcatlon

‘The District Judge was of opinion that, on the facts,
~the petitioner was entitled to have his name removed
from the list of preference shareholders and-as to ordi- "
-nary shares he held that it was not shown that the petl-
. tioner ever applied to be made or was aware that he

 was made a shareholder in respect of these ordi-

‘nary shares and was, therefore, entitled to haVe the .
‘register of oxdmaly shareholders corrected. Accord-"
ing to the Judge the petitioner’s position was: ‘that of

“an ordmary (A) shareholder to the extent of. 100 fully,, ‘

pald shares. , b

The Bank- a.ppealed to the H1gh Court.
G N. Thakor, for the appellants :—As regards plefer-

" ence shares assuming that the alleged agreement is held”

“proved, I submit that the ‘company 1is still entltled to

. treat the respondent as a ‘contributory.

" The respondent’s apphcatlon for the shares and the -
“company’s allotment constitute a complete contract
between the parties. The .respondent’s : name was,
. besides, entered in the register of shareholders.

If the company has failed to appoint the respondent
_cashier and had commltted a breach of the alleged con-.
d1t1on, the respondent may have-his remedy for such
. breach. Such a condition can be- regarded as a condl-
tion subsequent only and not a condition precedent S0

- as to affect the respondent’s liability as a contributory.



: ’VOL XLIL]  BOMBAY SERTES. 599

I bubmlt that when the respondent apphed for and “
was allotted the share$ he had an 1ntent10n to become -

~and did in fact become a member of the company in

and West Lancushire Banking Company®; and

Elkingtow's case—In" re Richmond’ -Hill Hotel -Com~-

pany®. Roger’s case—In re Unwemal Banling Com-

- pany® was decided on its own’ facts and ‘has to be’

" read in the hght of subsequent cases

As to mdmary shares the 1espondent is llable as a_’r

contrrbutory on the facts of the case.

M. H. Vaktl for the 1espondent —The preference ,

shares were subscribed to conditionally. The company’s

* letters, dated the 10th and I15th December 1910 show
“that the 100 preference shares were part. of the 400 -
prefetence shares to be taken up on.condition ‘that the .

respondent was made a cashier in- Lucknow Branch.

“It is clear from: these two letters that the' company’s -
_agent at Ahmedaibad had knowledge of the conditional -
agreement. - This condition- of being made a cashier-

was a condition precedent to ‘taking up the shares and -
as the respondent was never appointed ‘a cz_xshler the
condition failed. Tn consequence of the failure of condi- -

tion, the 1espondent could not be held liable as a con-
tributory though his name might have been entered in
the list-of contributories: see Roger’s case—In ré Uni-
‘versal Banking Company®. He did not intend or
agree to become-a member of the :company in . praesenti

as from the 5th December, 1910—the date on \W.h,ich he
applied for the 100 preference shares. He continued to
repudiate his liability for the shales and called for a

' 1eturn of the ctppllcatlon money.

(1 (1885) 31 Ch. D.'120/. - . ®(1867) L. R. 2 Ch. 511
) (1868) L.R. 3 Ch. 633.

191805
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" The respondent is ‘also ent1tled on the facts of the
case to have his name removed from the l1st of ordlmry
shareholders :

C.AY. .

-

e

respect of the 100 ‘p‘reference shares cannot be disting-

“uished in any essential from Roger’s case (In re Universal

Banling Company)®. There Rogers desired to become
the. local agent of the company and was told by the -

- company’s agent that befofe being ‘'so appointed l_]ie_

must take up 100 shares. He accordingly applied for

100 shares, the agent at the same time writing to the, .
- Directors'and stating the condition. Presently Rogers:

found that he was unable to pay the “deposits and in -
consequence the Directors declined- ‘to appoint him local =~
agent. -Upon these facts it was held that there had been
a conditional application, and if the allotment had

likewise been” conditional, the condition had not been -
fulﬁlled and if it had been unconditional, then there

-.was no agreement between thé parties. Sir Wllllam <
: Page Wood, L.J. said that to constitute a binding agree-

ment of this kind there must be an application, an

: allotment and notice of allotment ancl that where of

course the apphcamon wasg conditional and- known to

"be conditional at. the tlme it  reached the D11eet01s
they were not at liberty to allot - ‘unconchtmnally 80 as
" to make a binding agreement by which the applicant
- became a member of the company.” In this judgmeént
- of "the Lordship I do not find. the word *prece-
dent” used as qualifying ¢ condition”; and I very ’

much doubt whether where the condition is regarded

‘not from the point of time at which it is madé (for thére

it must in every case of this kind be stricﬂy a condition
precedent) but from the time when its fulfilment is

M (1868) L. R. 3 Cl. 633. -
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' expected no Very clear I1ne of dlstmcmon can be drawn

and malntamed between a condition precedent and a-

“condition subsequent. To take two cases at random,
ccase already referred to and Fisher’s case (In re South-
port and West Lancashire Banking Company)®, it-will

be found that in both the fulfilment of the condition

‘appears to have been expected after the allotment was

made: Yet in'the first case it was held that Rogers had -

not agreed to become a member-of the company because

the condition was not fulfilled ; while in the other case
" it was held that the condition upon which Fisher agreed
to take the shares was a condition subsequent and.
before- the company was’ called on to fulfil it, it had
gone into liquidation and became incapable of doing 80,7
The Court there entertained no doubt but that Fisher.
“had agreed to become a member of the. company and
:.»_that the non- fulﬁlment of the condition subsequent did .

nob absolve him from belng scalled: upon-as a contmbut-
ory when the company went into 11qu1dat10n Pro-
fbably the best criterion. is that suggested, I thlnk by
Lord Cairns in Elkmgton s case——In re Riclhvimond Hill

Hotel. .Company®, that. in all cases of this kind where
a condition is in dispute the Court should “look at the :
intention of the party applymg for .the sh'tres and }
decide whether it was his intention to agree at the time
he.made the application to become a member of the.

company in presenti or only in fuluro after the con-
dition had been-fulfilled; . Applying that test to the
facts before us, I have no doubt that it was not the
~intention of the applicant here to become a member of

~the opponent company until hé had been appointed -

their cashier in Lucknow. His case briefly is that he
“agreed with one Teluram, who was acting as agent for
* the company in Lucknow, to take up 100 preference
shales on condltlon that the company Would appomt,

o (1885) BLCh.D.120, .. (1867)L R 2 Ch. 511,

1818, -
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‘ hnn the1r cashler in the new branch they then: contem-
‘plated opening in Lucknow. -It'is true that there is no-
- evidence that that condition was. communicated to the .
. Directors of-the company in Ahmedabad along with the

apphcant’s apphcatlon for 100 shares. These shares’
appear to have been duly allotted to him on the 5th of
December 1910; and it-is really a question of fact

. whether ‘the Directors were aware, at the time of the -

allotment, of the condition annexed to the app_heatlon

I think that their letters of the 10th and 15th of Decem- .

ber show very clearly that they were. The full agree-
ment was, as. alleged by the applicant, that he was to.
take up 400-preference shares in all and upon doing so

~was to be.-appointed cashier in Tucknow. . In fact he.
~ only applied: for 100 .shares and -the letter of the 10th

. of December from the_Directors shows that they were
- fully-aware of the ‘agreement entered into between the

applicant and Teluram.. For they there-call upon h1m \
to take up the remaining 300 shares - Five days later.

~it is clear- that they had received some communication
“from him intimating that he was not in a position to.

take up this block. They thereupon wrote on the 15th -

,j‘ofi-]))ecembe‘r in’ rather vague language thus:—“We "
- have written to our Manager to settle the matter in the -
“best interest both of yourself and the bank. We trust -

a satisfactory arrangement will be arrived at ”._ The

Tap]g)hcatlon for 100 shares had been accompamed by

the Rs. o_per share a_pphcatlon deposit required by the-

" ‘Rules.. Thereis no evidence to show that. if 100 shares

were actually “allotted upon what terms ‘they were
allotted or Whether the- further Rs. 15 per share on

allotment was demanded from the applicant. CItds
- certam, howeve1 that he never pald it. T

i

Thus matters stood, and on fhe apphcant’s allegatlon

‘he was entitled to assume that the proposed agreement
had fallen through until April 1911 when Teluram
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: ,Wrote to ‘him, saymg that he had sold ‘him 100 sharesz."j":

"in- the ordinary course actlng as the agent for the -

other member of the public,-and calhng upon him to .

* pay Rs. 4,500. Now, the terms upon. Whmh these pre-

?'ference shares were issued were: Rs. 5 on apphoatlon
«,Rs 15 on allotment and Rs. 10 a month for three
months. It thus becomes apparent that the sum of

‘Rs. 4,500 demanded. by Teluram in April 1911 might -
“have been due upon the 100 shares or mlght have

“represented the allotment payment on 400 shares.

. Howeéver that may be, on the:3rd of May, the applicant
wrote repudiating all liability - whatever for the 100
. shares and demanding his application ‘deposit back. -
“Then, on the 8th of July 1911, the Directors of the Bank -
_wrote to the apphcant informing him that all these’

arrangements were now to be deemed cancelled

Such are the facts before us relatmg to these 100 pre-
"‘ference shares. Upon those facts I entertain no doubt
‘but that the Directors of the Bank were well aware on
_the 5th of December-'1910 that the application for the

100 preference shares was conditional in the manner-

- now alleged by the apphcant I have felt some doubt

and difficulty upon <one pomt and one pomt only, and’ ’
_ that is whether this application for 100 shares can be °
separated from the agreement as a whole which was to

‘take up 400 shares as the price of being appointed
~cashier of the Lucknow branch, Itis. arguable of course

‘that it can, and that it must be treated as an entirely :
unconditioned application. ' T think, however, that the

letters written by .the opponent Bank on the 10th and
15th of December show clearly that this ‘never was the

" understanding of the parties themselves. And in |

matters of this kind the chief object of the Court should
be to get at the truth of the matter as to what was in

~ the mind of the contracbmg partie§ and 50 do as ta,l as

II,B 11-7

.

‘191,

.- Radansrar

: opponent Bank, just as he might have sold them to any "~

., .
GHAsmMM. R
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onsmble ]ustlce between them under the Elaw I take~
~ it that this application for 100 shares out of 400 shares

was melely in the nature of an instalment, or perhaps

~earnest money binding the contract which afterwards
“fell through, I think the whole course of subsequent

dealings between the parties evidenced by the corres- j

ponde‘nde to which I have referred, shows that this too:
‘was the understandmg of the opponent Bank and that
- byJ uly 1911 they had givenup all idea of compelling =
~the applicant to complete his agreement or hold him ,‘
bound: by the instalment application, as I call it, for 100
- ghares Whlch had ‘been received and: the allotment .
apparently made by the 5th of December 1910. Thus,_
* then, I should come to the same conclusion upon this
- part of :the case as the Court in England came toin'
Rogeaﬂ 8 case“’ namely, that the applicant did not intend
to agree to become a member’ of the company in proe-
.sentias from. the ath of December 1910. He is, there-
_ fore,in my opinion, entitled to be striuck off the reglster’

of preference shareholders and cannot be called upon=

- as a contributory on that account.

~The case is “altogether different with regard ‘to the ‘
100 ordinary shares which from the meagre materials
before us we must suppose to have been applied for and

_ allotted on'or about the 7th of July 1911. The apph_-i;
" cant’s case here isof a very curious character. -He

alleges that when the agreement for the purchase of

.7, 400 preference shares broke down a further agreement
" was made between himself and the company ‘that thev
-~ latter should retain the Rs. 500 apphcatlon deposit
accompanying his application for 100 preference shares .
‘of the 5th of December and should add to this' Rs. 500
~ more evidenced by the entries of the Tth of July 1911

and with Rs. 1 000 thus in theu hands should purchase -

@ (1868)L R. 3oh 633, .
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: for him 100 fully paid up ordmary A chares The. fabts
are, however, that he appears to have been - entered on,

the register as a’ holder of 100 ordinar y -shares, not 100 .

‘ordinary A shares. It is clear that he paid Rs. 500 on

“or about the 7th of July, and that.is what-he would ~
’have paid on dn application and allotment for 100<
-ordinary shares. But what is decisive of . the case he
is now setting up is the fact not disputed that the-

ordinary A shares were not sanctioned or issued until

the month of September 1911.- I find it impossible,

S 1018

" RAMANBHAT
v
GHASHIRAM.

- therefore, to believe that he could have applied for 100

“such- shares paying Rs. 5 per share on application as.

early as the- 7th of July 1911. Now, the allotment of

these shares was, as far as I can diScover from these.
matenals made a,month later; on the 7th of August. Up -
- to that time he appears to have been " credited with -

~ Rs.800, which will be the amqunt required on allot-
ment ; and’ this sum was debited to him on' the 7th of

August 1911." Thus the Rs. 500 represented Rs. 2 per’
" .ghare on apphcatlon aiid Rs. 8 per -share on {allotment, .

the whole transaction being complete and the allotment

-made by the 7th of August 1911. In respect of this no
allegation whatever of any condition precedént.or sub-
- gequent is made by the applicant. He merely méets -
~the facts by the explanation I have already set forth and
that explanation appears to me ‘to.be necesgai*i]y false.”

In these circumstances I see no reason to doubt that he

rightly appears on the list of ordinary shareholders ag -

. a holder of 100 shares.and is liable to be called upon as

- a contributory to that extent.

Thus, upon the first pomt I Would aﬂlee with the
conclusion reached by the learned trial J udge, while on
the second point I differ from him and would amend
* his order and direct that the applicant be put upon the
A list as a. shaleholder to the extent of 100 ordinary
: shares. B
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In the facts of the case we thmk thab each party
should bear his own costs throughout. '

Cross-ob]ectlons dismissed with costs.

., HEATON, J. :—We are dealing with this. mitber on_‘_i
the evidence which was accepted and recorded by the
lower appellate Court. In respect of three items it has:
been contended that we ought not to receive the evi“-'

~ dence. The first two items are letters purporting to
~-come from the Bank dated the 10th and 15th of Decem-

‘ber 1910.. It is said, they were received in evidence by
- the Judge at a period so late in the proceedings that
.“he was not justified in then receiving them. It is also

- contended. that these two letters are not proved to have
~been signed by the agents of the Bank. I think- both-

objections fail. ' It is not shown that these. ‘documents

- were not put in at the first real hearing of the case by -

the Judge. , All that the law requires is~ that- they
should'be put in-at the first hearing. . Then they were

~put in as letters written on the letter-paper of “the
- agents of the Bank and as bearing the signatures of‘
~ those agents and it was not objected-at the time that;?
they were not the letters of the agents. I thmk there—-
) fore, that they were properly received ‘without™ any:

further formal proof of the signatures. The third item -

=g the letter of the 8th-of July, which it is said contains
; 'a sentence, which was not in that letter originally but-
hwas 1nterp01afed afterwards for the purpose of making ‘
it bear a meaning Whlch the. original did not bear. We

have considered all that can "be:said in favour of thls ob-"
jection and have come to the COIlCﬁISlon that the letter L
is a, genume letter R '

" There is also to my thmkmg no doubt that the petx-

"tioner’s name did appear both. on the register of prefer-‘
_ence shares and the register of ordmary shares as-a’ _
_ holder of 100 shares in each case. The reglstem are not -

forthcommg It 1s said, ‘that they have been burnﬁ
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“But we know from what is called the summaries sent
half-yearly to the Registrar of Gompames that the name
«of the petitioner did appear in these registers.

For the rest, we have to deal with the case mainly on’ _

‘such correspondence as is forthcommg and. 1t is not the

: Whole correspondence. To take first the questlon as to

whether the petitioner-ought to be placed on the list of

. contributories as a holder of 100 preference shares ; this i
question appears to me to be a questlon of fact, Wh1ch :

“we have to determme on the evidence.. I gather from

‘the numerous English cases, to which we have been

referred, thata similar question has in England been
dealt with as a question of fact to be determined on the
ev1dence and circumstances of -the case. Turmng to
the Companies’ Act, the particular pomt which we have
to determine is whether as stated in section 45 of the

‘Act the petltloner had agreed Wlth the compfmy to

become a member- of the company. We know what

the contract was between him and the company, for its .
terms, if not admitted, have been clearly brought out’

-in the evideuce and ‘the discussion of the evidence.

1018;- -,

 RAMANEHAT :
v
GHASHIRAM,

The contract was that,if the petitioner took 400 prefer-. B

ence shares he was to be appointed cashier of the

Lucknow Branch of the Bank. In pursuance of this
contract, the petitioner applied for 100 only of prefer-
ence shares. He paid the deposit money and he was

entered on the register.. He found himself unable to °

take up the other 300 shares, he was not appointed

cashier of the Branch Bank, and, as the correspondence -

shows, the contract went off: It remains, therefore, to
determine whether in - respect of the 100 shares the
petitioner can be regarded as having agreed to become
'a member of the company. I have come to the con-
cluswn, like my learned brother, that it cannot be so

held. There never was any contract that the petitioner -

. ‘should takc up 100 preférence' shares of the company,
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10187 ¢ HlS domg so was in fact merely a step in’ pursuance of
—

Y RAMANTHAT another and bigger contract. That contract fell through -
T _and not very long afterwards the petitioner repudiated-
GuasmBAM. " hig position as a shareholder for 100 shares. Those

being the facts, I cannot hold that he did agree to be- -
come a shareholder for 100 shares. I was for some time”
hesitating, because it seemed to me that if the conten- .
‘tions were reversed, that if it was the company that’ _
was contending that he was not a shareholder and the :
.petitioner who was contending that he was, the. pem- -
_ tioner would have a very strong case, because his name
was entered in the register and kept there. Though
for a considerable time I was of opinion that this argu-
ment had much weight, I have now come to the con- -
clusion that in reality it has no weight at all for this
‘reason: if it was the company who was mamtammg
* that the petitioner was not a shareholder and the petis -
tioner who was maintaining that he was, the facts could
‘not have been in any . way similar to the facts we have
* in this case. Tagree, therefore, that the petitioner should -
not be continued on the list of contnbutorles in respect
of 100 preference shares. .

I agree with what my learned brother haS'said ‘on the
other part of the case, and that his name should be
entered on the list of- contrlbutomes in respect of 100 .

" ordinary shares :

\

Order amended,
‘ LI G R
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