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APPELLATE CIVIL

f

quore My, Justece Shah and Mr. Justzce Mm ten

FLGANT. WALAD RAMJI PATIL (ORIGNAL PrLAIyTIFF), APPELLA\IT ». BHAU.:

WALAD BAPUJL PATIL AND OTHERS (ORIGINAL' DEFE\IDANTS), RESPONDENTS: -

Iﬂdum Evideice Act (I of 1872), section 92—Writlen document——()ml evi-
dence to vary ils terms—Plea qf fraucl—-bectwn applws oniy to parties or -

¥

- their representatwes . C s

. In 1892, certain prope1ty was pmported to be sold to S by ‘its owners; the

plammft and his cousin. - In 1898 S sold a moiety of the: property ‘t0 defend-

ant No 1, who was plamtn‘if’s sister’s son 3 and he sold the othér mo1ety to the ' v
‘same perqon in.1904.. The plam’mﬂ‘. sued in 1913 for a: declaration’ that the'"

transaction of 1892 was a mortgage. - The trial Court came to- the’ conclusmn

that the original transaction-with § was a mortgage, and that in' 1898 and 1904 -

"the property was conveyed by 8 fo defendant No.*1 with £ull knowlcdge of! the

fact that g was only a moatgagee and with the undelstandm" that’ defendant 5

. No. 1 was to hold the property subject to the liability to reconvey: tlie same’ to"

“the plamtlff and his ‘cousin on payment: Thé trial Court. held the p]amtlffg

_eutitled to redeem a moiety of the property.” On, appeal, the lower appellate ,

Coult came to the sanie conclusion on fauts but dismissed the plamtl(‘f’s Llalm g
-on the ground that the evidence to show that the” conveyance of 1898 was a

. mortgage was inadmissible. - The plaintiff having. appealed

£

Held, that so far as the, transactlons of 1898 and 1904 were éoncerned . séc— K
#ion-92 of the Indian Evidence Act (I of 1872) had no apphcatlon for. the s

" Held, by Shali, J., that as regards the transaction of 1892 th& oral ewdence‘
. was admissible under proviso 1 to section 92, the plaintiff’s allegation in_sub-

B plalntle was nof a party to either of them., S LY

* stance being onc of fraud, Mamely, that though defendant No. 1 entered into thesé N

transactlom with the full knowledge of the fact that S was-really a monva"ee
and not the ow ner of the pr operty, he later turned 1ound and sald that he had no-
such knowledge.

Held by Mar ten, Je, t‘mt assuming the transaction of 1892 must be taken

16.bo a sf\le, there was nothing i in sectioir 92 to prevent oral evulence of a sub- .

sequent agreement in 1898, to tu,at the 1892 deed as a hxoltgafrc and to Luter

. mto the 1898 deed as a transfer of that nxoltfr:we .

. Held, thelefore, that the plamtl[f was enmled to recover the  pr operty com?
prxsed in the 1898 transaction on payment of the moneys then pala bg defendant
to 8 and subsequent interest. . O

® Second Appeal No 404 of 1916

¢
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SECOND appeal from’ the declsmn of K H K1rk1re~'_ .
Fust Class Subordmate J udwe A. P at D \TdSIk, reversing .
" the decree passed by D. M. Mehta, «Joint ‘Subordinate’

Judge at Nasik, * = "
Sult for declaration.

The plaintiff. and his cousin Bala ovmed celtam pl 0-

perty They purported to-sell the same to one Shankar -
_in 1892 by a deed Exhibit 21.. Shankar sold in 1898 a“

mmety ‘of the proper ty 1o defendant No.: 1 who Was the

plaintifl’s sister’s son, for Rs. 100 byadeed Exhibit 44. -
~In 1904, Shankar sold the remaining ‘moiety, to the’

~game person for Rs. 161 by a deed Exhibit 45.  The

plamtlﬂf remained for long in possession’ of the plopext) ;T
but later defendant ‘No. 1-went into’ possession. The

plesent suit was ﬁled in 1913, for a declaration that the

plopelty was,of the ownership and in possession of the
plzuntlff '

-"The trial Oourt held thm as 1ega1 ‘ds Bala’s mo1ety,
the plalntlfzf‘vvas not " entitled fo: any relief as-he was
‘not Bala’s heir. As regards the other moiety; it Was

‘ of opinion- that- the deed of 1892 was a’ sale’ Wlth a
condltlon to repur (,hase that this Was knowz to defend-
ant No. 1 when he took the sale deeds in 1898 and 1904

~The plaintiff was accordingly held entltled toa mowty
on payment of Rs. 130-8-0.

011 appeal, the lower appellate Comt Was of oplmon
tlnt the three tmnsactlons were in the nature of sales
with an agreementto 1econvey but it held that section
10A of the Dekkhan Afrucultuusbs Relief Act, 1879, dld
not apply, and therefore the 1eal nature of the tmns-
action could not be shown The suit was dlsmlssed

" The plamtlﬂf appealed to the ‘High Oourt

L K. H. Kellmr for'the -appellant Tt is open to us to
" prove the real nature of the transactions. .Section 92 of
the Indmn Dv1dence Act does not 1ender such evidence

k, Biav walad
o BarugL sy
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'1nadm1ss1b1e The appellate Court cous1ders the eV1-

" adds that such evidence.is 1nadmlss1ble

dence and’ comes ‘to the conclusmn that these- trans- :
aotlons though ostens1bly sales are 1eally mortgages but x
. S
- [ SHAH J. referred to Maung Kyin'v. Ma Shwe La“’ 1
It entuely suppmts me. The facts here are exactly

similar The, parties- to the second transaction were
Shankar and Bhau and they: knowmgly dealt with -

‘third person’s property. Evidence of acts and conduct
is ‘also adm1ss1ble to prove the 1ea1 nature of the

transactmn LT e S Tt
~D. C. Vzrkar for respondents Nos l 7 ——'Bﬁe lower—_

appellate Court ‘has made out a new case in appeal
,Shankars conten’uon in the trial Court: Was _that’ he
, redeemed the mortgage but the reconveyance Was taken .
“inthe name of Bhau as he (the plaintiff) was al s1mp1e-f ,

ton, i.e., ‘the reconveyance was a benami t1ansact1on

and Bhau now fraudulently asserts ownership over  the
proper ty. ‘Both the Courts held that Shankar’s debt_i’;
was paid off by Bhau and it was not a benami trans-

- action. The appellate Court further states that it is not 1'4
plecluded from' finding what -the real *state. of th;ugs

‘must have been'and concludes that the tra’nsactions are
;in the * na'ture of sales with agreement to reconvey.”- '

Fraud is neither alleged nor ‘proved. There was no"

issue in the trial Court. Further, fraud must be ante-

cedent to the execution of the documents and not sub-'

::sequent 80 as to invite the application of section 93 ’
‘Dattoo v. Ramchandra"’ Dagdu valad Sadu v. Nana-‘-

- walad Salu® and Maung Kyin v. Ma Shwe. La“’ Part1- ,

culars of fraud have not been given by the plamtlff as”

-required by Order VI, Rule 4, The conveyance ‘to Bhau -

.is attested by the plalntlﬂ The Courts hold that

. W9 L.RA4LA 236 © .. ©(1910) 35 Bom. 93.
™ (190530 Bom 1190 o . 8 (1911) LR 38 LA 146

~
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cons1derat10n was pald by Bhau Who thus became a 1918
fgrantee under adeed of absolute conveyance see Maung g 'Gmu walad
Kyinv. Ma Shwe La®, Accordmg to plam’mﬁ’s version R.um
;Bhau Wag a mere benamidar-and, ther efoxe the grantee Bs v waza d '
“under the conveyance would be the plaintiff. hxmself i.e. -~ BardiL.
‘a. party to the deed. - There is not thlrd partv here asin-
5Ma1,mg Kyinv. Ma. Shwe La®. e b

No evidence of acts and conduct is admlss1ble see
Ballczshen Das v. Legge"’ and Dattoo v. J.’?wmclwmdr'am

~

Kelkar was. not called upon to reply .,'; T ’

‘ SHAH J:—The facts Whlch have glven 11se to thlS
uappeal are bueﬁy these ,' j L

" Bala and Ganu Who Were or1g1na11y natural brothels,
"and became firt cousins in consequence of Ganu’s ‘adop- -
tion by their uncle, and each of whom was entitled to a
v.melety of certain property purpox,ted to sell the properﬁy
- to'one Shankarin 1892. On the 18th of August 1898, Shan-
- kar purported toconvey some of these linds for Rs. 100 to -
Bhau Patil who is defendant No. 1. On the 17 th Septem-~
‘ber 1904, Shankar conveyed’ “certain other properties for
.Rs. 161 to defendant No. 1.- The propert1es conveyed
“in 1898 have been described before us as roughly ‘repre-
sentlng the moiety owned by Ganu and -the properties
‘conveyed in 1904 by Shankar as representlng the m01ety
"owned by Bala: . 7 - o 7T : :

\ TR

. The. plesent suit was’ brought by Ganu to. have it
“declared that the plaint- properties, ‘that is, the pro-
: perties first conveyed, or.mortgaged by Bala and Ganu
“to Shankar belong'e'd ,.to:‘andi“were in possession of the
Zplaintiff, ‘The defendants, Bhau. Patil and his two

brothers, are the sons-of the plaintiff’s sister. They

ple'lded tlmt the propermee were conveyed absolutely to

m (1917)L R 44 1A, 236, - @ (1809)L R.271 A 58,
o (1905) 30iBom. 119,
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Shanka in 1892 and subsequently by Shank:au to Bhauv

t

“in 1898 and 1904- as stated above.- The pla1nt1ff’s case in:
substance was that the Airst conveyance ‘in favour -of-.
‘Shankar was really a mmtgage and thatthe subsequentj,.

conveyances.in favour of Bhau by Shankar were the

~ result of an arrangement between Bh’m Shankar Ganu

and Bala to.the effect that Shankar was to be .paid- the-
clues under the mortgage. of 1892, and that the defendant -
* Bhau was to have. the properties conveyed to him on’
the undelstandlng that they would be reconveyed to;

Ganw and Bala, when_ the latter would pay i,he sums
: pald by Blmu to Shankfu 1n 1898 and 19()4 y ’ o

Tlle trial Court eame to the conclusmn that the 01101-"5

- nal transaction: Wlth Shankar was a mortgage, and ‘that -

in 1898 and" 1904 the plopertles ‘were ‘conveyed by ;
 Shankar on his’ belng paid Rs. 100 and Rs. 161 by Bhaux
~with the full knowledge of the fact that. Shankar was‘;;
only a mortgagee and not the owner thereof ancl Wlth’h'
the understanding that Bhau was to hold tlle propert1es*
-subject to the liability to reconvey the same to Gant
and Bala on their paying him the sums paid by h1m to
‘Shankar. The trial Court passed a decree in favour of:
" thé plaintiff on the basis of his being- entitled o a

-moiety of the properties, conveyed in 1892 to Shankar

to the defendants

- and of his being liable to pay Rs. 130 8- O Wlth mterest‘f

The lower appellate Court came to the: same conclu- p

;s1on on fdets ; but dismissed the plaintiff’s claim on the

ground that the evidence to show that the conveyance.
0’1898 in favour of Bhau (Exhibit 44) was_ a mortgage -
wag'inadmissible and that the plaintiff was- not entitled. -
to any relief with reference to the. propertles conveyed_ :
" in 1904 to Bhau and referred to in Exhibit 45, -as the-.
plaintiff was not the heir of the deceased Bala.. The -

"~ lower appellate Coult was of OpllllOIl that seetwn 10A,‘
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of the Dekkhan Agnculturlsts Rehef Act dld not apply;lf

to Exhibit 44, and was apphcable to Exhlblt 40 R

“The plamtlff has appealed to tlns Court and 1t is. coné

ceded by Mr. Kelkar for the plamtlff ‘that section IOA‘

of the Dekkhan Agmcultunsts “Relief Act has:no apph—f..'

cat1on to either of these transactions- (Exhlblts 44

“and 40) Tt clearly does not.apply to Exhibit 44, and. I
-.express no opinion as to its apphcablhty to the transic- .

“tion. ev1denced by Exhibit 45.. It is not necessary for
“the purpose of this case to do so

It is urged, however on behalf of the plamt1ff that -

apart from section 10A-of the Dekkhan Agrlculturlsts :

‘Relief Act it is opén to him to prove the real nature of

these transactionsthat section 92 of the Indian Ev1dence '

‘Act does not render such evidence inadmissible, -and

that he is entitled to the properties mentioned 111 EXhl— .
"bit 44 on his paying the proper amount to the defend-’

- ants, It is urged by way of reply that in view of

’ sectlon 92 of the Indian Evidence Act it is not open to

“the plamtlff either to establish’ that the tmnsactlon of
1892 in favour of Shankar was a mortgage or that elther

’ * of the- transactlons between Shankar and Bhau was a’
mortgage 5 : ’

As rvegards the two Iater transacmons that is, the
transactlons between: Shankar and Bhau, it is enough |

to say that section 92 has no apphca’rlon as the present =

plamtlff was not a party to either- of these two docu-

~ments. Section 92 applies only to the parties to"these .

documents or thelr representatlves in 1nterest ~

As regalds the ealher transactlon in favour- of Shan— -

kar it seems to me that under proviso (1) to section 92,
.t is open to ‘the plaintiff to adduce evidence to prove

. any fact which would ent1t1e him to a.decree or order

elatlng thereto such as fraud. His "allegation in sub-

~ stance lis one of fraud, namely, that though Bhau

ILR10—§
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entered, 1nto these tr ansactlons Wlth the full knowledge;

" of the fact that Shankar was really a mortﬂragee and not-,

the owner of the property, he now turns: round and -

says that he had no such. knowledge Further, thoughu

"in fact the transactlons between him and qhankar Were

‘really in the nature of mor tgages entered 1nto with ﬂne{

coagent and pracmcally at the instance of the present‘
plamtlff and his- brother Bala he frzmd’ulently main-

- tains that the conveyances ‘are 1ea11y saleg as they in

form are. . The claim of Shankar under’ the deed of 1892'

has been satisfied long ago. Whatever dlﬂiculty or'

“doubt there may be-as to the admmsﬂolhty of the oral
: evidence to. prove the real nature of the transactlon;
; between Shankar and Bala. and Ganu I think that it IS

‘removed by the recent. ]udgment of their. Lordshlps of

. the Privy Council in Maung -Kyin'v. Ma, Shwe: La‘” ‘
- Having regard to the.facts and the decision in that case;

R

I do-not see ‘how it can' be contended in the. present
. case that as between the plamtlﬂf and. the’ d,efendants,
_section 92 of the Indian Evidence Act i isa bar to the ad-
- missibility of oral evidence to show that the tlansactlon
-~ between the plamtlff and his brother on the one hand
cand Shankar on the other was a mor tgaﬂe and not- an’

. out-and—out sale, and to show further that the transac-‘

“tion§ between Shankar and . Bhau were lreally mort—"
. gages and not sales. . - ;

The further contenmon of the defendant No lthat

- _there 1s 16 case of fraud set up in the. plznnt and that-
"1t is not open to the plaintiff to make out a case of fraud

. contrary to his pleadings must be’ dlsallowed ~AS F

read the pleadings; I think that the case, Whlch,he has
succeeded in estabhslnnrr to the sahsfactmn of the lowet

- Qourts, is consistent with, and suﬂimently set  forth- in, "

- “the pleadings. The lower. appellate Coult has- appre-'f

- ciated the ev1dence which I hold to be adm1ss1ble and i

ar (1917) L R. 441 A 236,
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has recorded its. ﬁndlngs On those ﬁndmgs the defend—%
ants are, entltled to the sums Wthh they advanced 2t
‘the’ tlme of obtalnmg the conveyances from: Shenkarg_~
‘and they aré bound to . convey the p1opert1es ‘either .= -

to Ganu or to Bala on’the sums: “being. pald to them

Bala however is .dead- andr hls heirs are not part1es,
to the -present suit, It is found by the lower Courts’

and not disputed now that the present- plaintiff- is- not

‘the” heir of Bala. Besides . as between Bala. and the,:

presé’nt defendant No. 1 there was su1t No. 802 of 1905
in which the present detendant No. 1. obtalned a decree
in respect of the. propertles which are mentloned in’
Exhlblt 45 It is unnecessary. for the: purpose -of this

‘case to say. anythlng as to the . rlghts between “the _pre-.

“sent, defendants and Bala’s heirs in respect of the pro-

pert1es mentioned in Exhibit 45. I express no opinionas”
-to"the effect of the. decree in the suit of 1905 upon -such ,’
rlghts Weare concerned with the ad]udlcetlon of ‘the

rlghts of the present plamtlff and the defendants Mr.:
“Kelkar has’ conﬁned his claim in. the argument before-

us to the properties Incntloned in )g‘xlnblt 44 In VleW _
“of thie facts which. I haye already stated, it seems to me E

‘that the proper decree under the circumstances Would

be to allow.the present pl‘untlﬂ possession of the. pro- -

pertles mentioned in Exhibit 44 on his paying Rs. 200

“to the, defendants. I do not th1nk that the defendants ’

are’entitled to interest exceedlng the sum of Rs. 100

according to the rule of Damdupat This is practically

admitted by the pleaders before us. ‘There will be no
fu1 ther order as to interest in view of the fact that - the
“defendants have dispossessed, the plamtl&' in virtue of
a decree of the Mamlatdau 8 Court )

- e

1 vvould therefore set asuie the decree “of the lower

«appellate Court, and allow the plaintiff’s claim for

possessmn of the propertles mentloned in Exhibit 4ton

- 1918.%
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« 1918""  Lis paying Rs. 200 to the defendants, - Ench party shouldi

R .
Gany walad bear his own costs in the trial Court and .the. plamtlif

. 'RAnm ’ should have his costs in this - Court and m the lower'-
BH AU - alad appellate Oourt lrom the defendants. - . BRI
- Barosnc e MARTEN, J —As we are differing from thé Judge of=

jt‘,he lower appellate Court, I wish to.add this. - At
~ page 3 he held on the facts as follows :—T hold that at,
" the execution of Exhibits 44 and 45®, there was an’ oral
- agreement with defendant No. I whereunder the lands
- were not sold.to the latter out-and-out:; but they: were :
" agreed to - be reoonveyed to plaintiff and Bala or his
heirs. 1 ﬁnd that Hxhibits 44 and 45 were in the- nature"
. of ostensible sales or. mortgages by cond1t1onal sale”
‘Then the Judge of first instance o page 9 finds. asf
('follows — The plamtlff does riot appear to-be a man‘-‘,
_of average intelligence ”. Then lower down he says :
- “Theevidence on the record goes to ghow that defendant:
No. 1, the astute nephew seems to have taken advantage
- of the simple: plaintiff ‘and his wife who also. be1ng}"
. perhaps indebted at the time consented to the arrange-;
‘ment. Everythmg seems.to have gone on smoothly“l
until. defendants’ mother, i.e., plaintiffs’ sister, who form-.
eda conneetmg' link-between the parties, died. .- On her
death the idea seems to have caught hold of defendant’
mmd_ to set themselves up as owners absolute

- I'think it is clear from the judgment of. the lower -
fappellate Court ‘that the learned Judge would have
found in favour of the plaintiff if he had . not thought |
“himself precluded from so doing by the authorities on
. the effect, of section 92 of the Indian Evidence Act. At .
any rate it is clear on the dates that the recent decision of B
the Privy Council which my brother Shah referred the

' parmes to, namely, Maung Kyin v. Ma, Shwe La (”

;o m The conveyances of 1898 and 1904 to defendant No. 1
(2)(1917) L B 44 L A 236¢ T

-
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could not hwe been c1ted to the 1earned !Judge L 1918.‘7"
The effect of that decision is stated -on' p. 244 Where
Lord Shaw says: - The. language of the sectlon (v1z, ~ Rawr
: section’ 92) in terms apphe%, a,nd -applies- alone, ‘as_\ L

JBHAU walad :
betWeen the parties to any such instrument or their’ _. Barusr,

: representatlves in interest’.. Wherever accmdlngly, ;
~évidence is tendered as to a transaction w1th a th1rd
party, it is not governed by the section or by the rale -

- of evidence which it. contains; and in such a.case, ~
"..accordingly, the ordmary rules of .equity and good -

- conscience come into play unhampeled by the statutory
restrlctlons o

, Novv it is clear that here as far as Exhlblt 44 is con-
f ' cerned or for the matter of fact Exhibit 45, the plaintiff .
Was not a party to it. He did not execute that deed
. nor I think can it be said that he was a representative .
- in 1nterest of the party who did execute it, namely, the
: original mortgagee, Shankar. -That being so, the case
would.seem to fall within the prmclples laid down by -
. their Lordshlps of the Privy Council, and ac:eordmgly
* section 92 would not prevent the real facts being known \
- in thls case as found by both the loyver Courts. B
Then one of the arguments of the respondent was.
that you cannot do this because at any rate.as. regards
Exhlblt 21® the plaintiff wasa party to that deed, and
“therefore you cannot show’ that Exhibit 21 was a mort-
-gage and consequently you ‘Gannot go into the sub-
sequent transactions, Exhibits 44 and 45~ That seems t0-
f' me to be a fallacy. Even assuming for the sake of argu-.
ment that Exhibit 21 must be taken to be a sale-deed I
see nothmg to prevent . evidence being given as to an
_agreement entered into some six years later to treat Exhi-
~ bit 21 thenceforth as a mortgage and to entet into Fxhl- :
? b1t 44 as a tra.nsfer of that mortgafre Accordmgly I

L m The conva) ance of 1892 to Shankar

GANU waladi -
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thmk that as. regards Exh1b1t 44 the judgment of the
lower appellate Oourt must be reversed

Now Mr Kelkar for the appellant is-content to con—*
_fine his claim to therplopel ty in Exhibit 44 and not- to
- go 1nto Exh1b1t 45 The lower appellate Court' finds on- .
_page 2 ‘that at some time prior to Exhibit 45 thele must ‘
have been a sepa1at1on betweer the blothels It alsofﬁ
‘appéars to be clear that Bala’s’ heir is. h1s W1dow and "
not the plaintiff.. "I think, therefore our demsmn must E
be confined to the lands in Exhibit 44, ., the ploperty
~mortgaged by, Exhibit 44, but it should be without pre- -
“ judice to any questlon ariging or that-may arise - underi;

Exhlblt 45."

:f’;fanuafy‘28. :

As regards the pr1n01pal sum due under the mortgage ~.‘i
I think the decree in effect though not in form should‘t
“be for redemption of the: mortgaged property -on “pay-
‘ment of the pI‘lIlC]pal sum"paid on the - execuhon of -
Lxh1b1t 44, viz., Rs. 100, with interest not exceed]ng

the sum of Rs. 100

I accordmgly agree Wlth the order which my brother:
Shah proposes to ‘make including his order as to costs :

Decree set aszde.
: R. R

APPELLATE orvm.
Before Szr Stanley Batclzelor, Kt Actmg Chief Justwe, and Mr. Justwe Shah )

DHONDIRAM CHATRABHUJ MARWADI (ORIGINAL PLAINTIFF ),,AP-‘
PELIANT v. SADASUK SAVATRAM MARWADI (ORIGI\AL DEFENDANT),"
RESPOVDENT ' S :

Promzssory note——Promassor Y. note eacecuted in Hy Jdembad State but stamped
~with Brztzsh India Stamp—Hj Jderabad State Stamp- Act, section 35—Suit

. ., on the promzssory note in Brztzsh Indaan Court—Mamtamabzlzty of suzt o

Brmsh India—Lex Forl—-Lex' Loci Contractus. o
’ hd Seoond Appeal No: 696 of 1916
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