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“(Emgaress V. Lester(l)) or\ to dlSCllSS the questmn B LA
* whether the point arising’in that case Was or was not ) -
ughtly decided. . . o LR PR FMI,),E,R?!?;

MarLran- "
Apart from the confessmn Wh1ch wﬁow excluded .~ GOWDA.

We think that there is no ev1dence upon this record
_ Whlch could sustain the conviction of the'1st accused

[ His Lordshlp here discussed the ev1dence and
reversed the conviction and sentence passed on accuSed '
No. 1 but - confirmed 'the conviction of accused No. 2
and reduced the sentence passed on h1m to one of trans—
portation’ affor tife. ] - '

SHAH J.o—Iam of the same opmlon

Order acconlmgly
R. R.

0 (1895) 20 Bom, 165,

. ‘APPELLATE CIVIL.

quore Szr Baszl Scott Kt, Chzc;f Justice and Ma Justwe Beaman. 1917

KHEMRA'J SHRIKRISHNADAS (Rxsyonnm PLAINTIFF) Avmmm oo July 10
KISANLALA SURAJMAL MINOR NOW  STYLING HIMSELF A3 RAMA- —rroor——
NOVAS GANGAVISHNU BY HIS GUARDIAN SURAJMAL JOHARMAL '
(APPELLANT-DEFENDANT) OPPONENT.® !

Security for costs—Appea,l in forma pauperls-—Czwl' Procedure Code ( Ac{ v
“of 1908), Order XLI Rule. 10, not apphca,ble to pauper appeals—-é’ecurzty
should riot bé demanded., * . ; ,

.The plaintiff havmg obtained a decree in- the lower Court, the defendant
appealed and apphed for leave to appeal in forma paupm is. The apphcatlon
was granted. The defendant-ippellant, however, resided out of British Indid
and Was not possessed of sufficient immoveable property in British India.

® Civil Application JV\*‘Q;._]:OA?;_ of 1917.
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The plamhﬁf respondent havmﬂ‘ demanded secunty for costs incurred in the

lower Couxt and costs,of the -appeal - under Order XLI, Rule 10 of the Clv1l
Procedure Code, 1908,

. R SR
. B .

Helcl that the general pmvrsmna 1e1at1mr to appeals in Order XLI, Rule 10
Civil Procedure Code; 1908, did ot apply to pauper appeals 50 as o impose
upon the Court-the duty of demanjmg security from a pauper appellant who
ha.vm<r been. found to be a. pauper ex kypothesa could not give security.’ ¢

Wzllev St.: Johnﬂ) followed

OIVIL app11cat1on praymg that securlty may be taken

' from the opponent for his costs both i in the lower Court

ancl in the High Court in Flrst Appeal Ne. 209 of 1915
The plamtlff bloufrht a suit for a declaratlon that- the -

~minor defendant was not the adopted son of the de-*
-ceased brother of ‘plaintiff and that ‘the plaintiff as the
- heir of his deceased brother be awarded possession of

the property in suit. The First Class Subordinate

* Judge of Thana Who trled the suit*found the factum of
- adoption provecl but held the adoption to be 1llega1 and

awarded the plamtﬂf’s elalm

The minor defendant appealed by his natural father A
and applied for leave to appeal in forma pauperis. -
The application was granted. The minor ‘appellant, -
however, resided out of British India and was ‘not
possessed of any suﬁ‘iment immoveable. property Wlthm
Brltlsh India other than the property in smt

The pla1nt1ﬁ-respondent thereupon, ma.de the pr esent

“ 'apphcatmn praying -that the appellant be ordered to

furnish security for costs incurred in the lovver Court

- and to be incurred in appeal. - *

Jayalcar w1th P.B. ;S’hmgne for the. applicant. ‘——Wé'

‘ subm1t that our application falls under Order XLI
' Rule 10 01v11 Procedure Code, 1908 and that as the

-0 [1910] 8 Ch 701,
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fopponent 1s res1d1ng outr . of Brmsh Indla and is not

p@ssessed of any sufficient immoveable property Wlthl]l

‘British  India other than the. prOperty t0- which the.

appeal relates, we are entitled to havé seeumty ordered

to be taken from the opponent in respecb of our costs of

the suit as well as of the appeal.  The. Wordmg of the-.
proviso to Rule.10 is imperative. and the. Court has 1o -
dlscretlon in the 01der of secumty 111 cases falhng
under the sald prov1so

A. G Sathaye for the opponent ~I submlt that
Order XLI Rule10 is not applicable to pauper appeals.

- Orders XLI to XLV of the Civil Procedme Code.

(Act V of 1908) relate to appeals Order X LI relates to’
appeals in general while the other orders relate to
appeale in speclal cases Order X TLIT deals with appeals-

“from appellate decrees and by Rule 1 of that Order,

-

Rules of Order XLI are made to apply as far as possible

“to appeals from appellate decrees. ' Qrder XLIII deals

- with appeals from orders and by Rule 2 of that Order, -
,the Rules of Order XLI are also made’ applicable  to

appeals from Orders. Order XLIV, however, does not

contain any such rule makmg Rules of Order XLI

applicable, under any circumstances, t0 paupel appeals ;
and therefore I submit that Rule 10 of Order XTI
‘cannot be held to lay ‘down any procedule for tdkmg
secunty in pauper appeals N ‘ .

" 'When ‘the appeal was admltted in forma pauperzs

the” High Court- saW reason to-think that-the decree

appealed: a(ramst Was contrary to law or'to some usage

‘having the force of law and demandmﬂ security from
‘my client, who is. ex hypothesi a. pauper, would be

tantamount to preventing him: from prosecuting his

appeal. Order XXXIIT relates to suits by pauper and as .
it containg no provision for security to be taken froma’-
‘pauper plaintiff for costs of the defendant, I submit

et
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that by a. pamty of reasonmg ‘the: Leglslature never*
contemplated taking any security- from a -pauper even
- when' appealing.” ‘The .following cases were referred
-to: Seshayyangar v. Jamulavadm(“ Nusseerooddeen

" Biswas ~. Ujjul  Biswas®.; - Mussamat’ Haﬁzan v'

Ab‘dul Karim® ;. Wille'y. St. John® - °

SCOTT 0 J. ——Th1s isan apphcatlon for secum’oy for

© costs of an appeal The applicant is the successful

- plaintift who obtained a decree agamst the Gefendant
on the ground that an adoption under which the
defendant obtamed certam property was mvahd "The
defendant appealed by hls natural father he belng a
minor, and: apphed for leave to appeal in forma pau-
. peris.- _This apphoatlon was granted and his appeal is

- aecordmgly governed by Qrder XLIV of the Code Whlch

prov1des that “any person...may be allowed to appeal as .
"a pauper, sub]ect in all matters, including the presenta-
tion of such apphcatmn to ‘the provisions, relatmg to’
" suits by paupers .in/ 8o far as those prowswns are
apphcable » The provisions 1e1at1ng to sults by paupers

- are contamed in Order XXXIII Rule 11 of that Order

prowdes that “ where the plaintiil fails in the sult .the
.Court ghall. 01der the plamtlff or any person addea as
a. co-plammﬂf to the suit, to pay the court-fees’ whlch
-would have been paid by the plamtlff if, he. had not

~ been permitted to sue as a pauper.” That is the only -

‘statutory provision expressly imposing a liability upon
a-pauper plaintiff, and similarly upon a pauper appel-
lant,; to pay_ any;iportion of the costs of.the litigation. - ’

“Ibi is,’ however, contended that an -order for secuntyf
should be made against the" pauper and that he should
~ give security for both the costs incurred in the lower

‘ Court and the costs of the appeal because Order XLI

w0 (1880)3Mad 66. ST ®(1907) 12 Cal W.N. 163.
© @) (1871) 17 W.R.68. 7 1 @®[1910] 1:Ch, 701.:
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‘Rule 10 prov1des that” “the appellate Court may in 1ts

costs of the appeal, or of .the orlgmal suit, or of both :

plowded that the Court shall demand. such seeurfoy in

,,1'9175 :
dJ,scretlon .demand from the appellant security-for the f SN

KHEMRAY

v SHRI- L

KRISHNA‘DAS

all cases in which the appellant is resulmg out of KISA\LA]‘A

_Brmsh India, and is not possessed of any sufficient
‘immoveable property -within British India other than -

o

the property (1f any) to Whlch the appeal relates.” -

That provision is in. aceordance W1th the. rule of
practice prevailing in England, namely, “that security
for costs will generally be or deréd where the appellant
is.out of the jurisdiction. But it'is in a more impera~
tive form, because it deprives the -Court of any
discretion. In such a case as the present the question .

is whether that general prov1§10n relating to appeals in' -

.Order X LI applies also to pauper appeals;so as to impose -

upon the Court the duty of demanding security from a -
‘pauper appellant, who ex hypothesi having been found -

to be a pauper cannot give security. In my opinion it
does not apply. . The maxim is generalia . specialibus
‘non derogant ; a general rule does not weaken a special
rule. Here the special rule is the rule regarding
pauper appealq and pauper. suits. That rule is stated
by the Master of the Rolls on behalf of the Full Court
of appeal in England as an established proposition. -
He says: . “I start . with the ‘proposition, established.
centuries ago by statute and since developed by judicial
“decisions and now embodied in rules, that a person
disabled by poverty is entitled to assert ol -defend his
assumed rights without the liability to pay .costs.”
That proposition was enunciated by the Master of the
Rolls in a case in which the appellant had actually

-been ordered to give secuuty for costs within-a certain -
time, but before that -time elapsed -obtained leave to .

appeal in forma pauperis, and it was held that bemg
allowed to appeal in forma paupems, the order- for
Ix,rm-a L

SuRATH u i
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EETITAN secuuty no longer operated In my opinion we ought
_‘—“‘K - 'A to follow the’ ruling of the appeal Court in England’
HEMRAJ

‘SHRL (Wzlle v. St. John®), ‘and accordlngly this apphcatlon
‘xuisENADAS  ghould be dismissed with costs.: :

o . -
Ki1$ANLALA BDAMAN Jo—T entlrely concur.
- SURAIMAL. ) .
‘ Applzcatwn dzsmzssed
- . o J.G.R.
- 1) [1910] 1 Ch. 701, :
. .APPELLATE. CIVIL:
Befére Sirﬁdsil Scot’t"'Kt Chief Justice .and Mr. Justice Batchelor ‘
' 19’17~ - ZIPRU vaLap TALHOO AND OTHERS (ORIGINAL DEFENDANTS), APPELLANTQ -
- ’ ‘v, HART: SUPDUbHET VANT anp ANOTHER (ORIGII\AL PLAINTIFF),
July 20, . ;
o - . RespoNDENT.” : :

Civil Procedure Code (det V of 1908), Order X:X[ Rules 100, 10] and 108 :
Application made under Rule 100—Order dzsmzssmg the applzcatwn under
Rule 101—Whether such an order is an order ““made under Rule 1017

" within the meamng of those words in Rule 103—C’oncluswe nature qf
the order. o : . SR

An order made ag,ajnst an applicant refusing him relief under Rule 101 of
Order XX1I-of the Civil Procedare Code, 1908, is as much an order under that
Rule, as an “order granting him relief would be and the order Would e
concluswe under Rule 103 subject to’ the. result of a separate suit.

- SECOND appeal against the decision of 8.J. Murphy,
District Judge of Khandesh - conﬁrmmg the decree
_passed by D. R. Dalal, Subordmate J udge of Chahsgon.

Executlon-proceedmgs.

* The suit-out of which -these proceedmgs arose was

- ongmally filed by one Taniram against some rmembers
of a joint family for speelﬁc performance of a contract
~-to sell certain lands to him.. Three of the"jo’int defend- .
ants admitted the contract and the ‘other three - dis~ |

clalmed all part in it The first three defendants were

» Seuond Appeal No. 1223 of 1916
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