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Before Sn Stanle 1 Batchelor Kt Acting’ Ciuef Justwe, and My, Justwe Kemp

~1918. MANJ U MAHADEV SHETTI (ORIGINAL DEFENDANT) APPELLANT v, QHIV-
».fdéu ary 21. APPA MANJU SHETTI AND OTHERS (omeAL PLAINTIFFS), RESPONI,L
o ENTS.”
- Indian COntmct Act (IX of 187 2);9ectwns'1 26 cmd 128~ Contmct of guor antee—
Time-barred debt gua,mnteed—-—Lzabelzt y on principal comract not enforceable
: at law—-Coniract of guarantee not valid. o

, " .In 1888, a sum of. money was deposited - by the trustees of a cerfam temple

‘ W1th the father of one M. In 1889, there was a demand for the 1etum of the
» money and a refusal thereof by M’s fatlier, In 1897, oh another demand
“being’ made, one B by an. oral-contract of guarantee undertook . to . répay the
templc trustees in case M failed to pay.: In 1900, the temple trustees brot ght

- o suit -against M and - B to recover the deposit. ‘The Subordinate. Judge
“decreed the claim’ aoramst both. Agfunst this decwe M a]one appealed‘and in
appeal it was held that the deposit with M's father was proved but that the
suit was time-barred in 1895.. The suit was, -therefore, dmnlssed as-against
the appellant M but the trial -Court’s decree' as agamst B was.. conﬁrmed

© In 1912, the plaintiffs, temple trustees; executed their décree. agamst B, In
1915, B having died ‘his sons brought a suit to recover from M the sum.
which had been paid by them in execution.: Both the lower Courts decreed
the claim.  On appeal to the High Court, ' ' Toels s

Held, fh'it it bemrr ascertamed that the debt due to the’ truqtees 0£ the
temple was barred . by ‘time in 1895 and the contract of gumantee was not
made until 1897, there was not in law any valid contract of guarantee. The

- foundation of the contract of giarantee was wanting masmuch as there wag
not any enforceable liability in the third person.

Hajarimal v. Krishnarav™, dlstmgmshed. ,
Per-BaTcHELOR AG.-C. J.:—By the word. *liability *used in secho‘ns' 126
and 127 of the Indian - Contract Act, 1872, is intended a’ liability. which is

enforceable at law, and if that l1ab1hty does not exist, there cannot be &
- contract of guamntee :

SECOND appeal against the decision of B. H: Leggatt

- District Judge of Kanara, confirming the decree passed
,‘by S. K. Patkar, Subordmate Judge at Kumta, =~ -~

R second Apdenl No. 1237 of 1916
(1) (1881) 5 Bom. 647
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Sult to recover money

In 1‘%8% asum of money was ‘de”posited with the fetffer; ‘

of the defendant Manju Mahadeo, by the trustees. of a.’
temple in Karwar Dlstrlct R

-

B

In 1889 ‘the tlus‘rees made a demand foraretum of_’
the deposit but: 1t ‘was refused by the ‘defendant’s

father

Subsequenbly in 1897, there Was a second demand and )
on that occasion there wasan 01al contraict of guarantee

by W}nch one Manju " Buddu (father of the- plamtlife)
undertook to repay the\tenfple trustees /in’ case the

defendant failed to pay. }' \

o r

In 1900 the temple t1ustees brought a sult No 283 of ~'
1900 against the defendant Manju ‘Mahadeo ‘and the

surety Manju, Buddu to.recover the deposm The Sub-
- ordinate Judge decreed the -claim ‘against both An

‘ appefll was preferred agamst ‘the decree by Manju.

' Mahadeo alone with the result that the decree against
“him“was reversed on the-ground that the' claim agamst

" him ,was barred by time. Manju Buddu had not ap-‘

~ pealed and therefore the decree agamst him was con-~
ﬁlmed R L : - o

“The trustees took out executlon of the decree agamst ‘

‘Mun]u Buddu in May 1912 and recovered Rs. 378.

£ Manju Buddu'having died, the- p\lflintiﬂ":s his_ sons, -
" brought a suit to retover the amount paid’in ‘execution .

“from the defendant Man]u Mahadeo as the prmmpal
“debtor. T - S , LT

.The defendant contended that IlOﬂlan‘ was due f1 om
“him or from his father to the ‘temple trustees in ques-

~tion ;that the pLuntﬂf’s father was not; his surety and
,that the claim | was tlme-barrcd : 3 )

The Subordlnate J udrre d1sallowed the contentlons of‘

the defendant and held on the authorxty of Krishto
~ILRI-10
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: Kzshom Ohowdhmm . Radha Romzm Munshzm and(’
, MHa;ammal V. Krishnarav® that the. plamtlffs claim

~was in mme under Artlcle 81 of the Indlan L1m1tat10n_‘-

; : 'The Dlstrlet J udge,-ﬂon appeal, : cbnﬁflned‘tllé dec1ee

The defendant appea]ed to the ngh Oourt
el P. Murdeshivar for ‘the appellant —I submlt the-:

vlower Courts- were wrong in holdmg me liable to re-: _‘

imburse the plamtlﬂ:' The case of Ha]ammal Y
k'mslmarav(z) has no apphcatlon Thele the contract»
of suretyship was entered into -on ‘behalf of the: “princi- -

-pal debtor who was under an existing liability, and the

principal. contract” and . the collateral undeltaklng of-

‘ su1etysh1p had’ taken place ab one and the same tlme
“In my case, the facts are quite dlfferent My father "

owed-a debt to a temple which had bacome tlme-barred

in 1895 The - -debt was not enfomeable against, me
‘urder the ordmary law. Neither was it~ enforceable'

under the Hindu law, for a son is not bound:-to pay the'

;tlme-bamed debt of his father : Suboﬂamama A@yowv .
“Gopala Aiyar® followed in Naro Gopal v..Para Jauda“’
"The plaintiffs’ father: volunteered to pay the. debt, if

1-did not pay.- He wrongly supposed that I was under-

-a liability. Such a voluntary - promise cannob in'law

constitute a contract of guarantee; Wills J in Mount-:

- stephen V. Lalcemcm@ observed : “Thelaw of contract
gives you, as foundation, that a pPlSOll was taken to be
~:liable, and that the suretyshlp ‘was a suwtyshlp in
’respect of that liability. Take away the foundatlon of
"prmmpal contract, the contract-of suretyshlp would -
fail.” The word “liability” in section . 126 of -the”
. Contract Act me'mt an existing 1nb111£v, one Whlch‘

m (1885) 12 Cal. 330. : - (1909) 33 Mad. 308
2 (188]) 5 Bom. 647. s #(1916) 41 Bom, 347
e (1871)L R.7Q, B. 196 at p 202,
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"fwas enforceable In the presen‘o eaSe, I made no con- .

1918.7."

“tract with anybody nor was.the -contract of my father -

‘enforce'ﬂole a8 against me. “The prom1se -made by the

_plaintiffs’ father was v01d as it was not in ertlng see .

‘:secmon 925, Clause (3) of the Indlan Contract Act 1872,
" There was no cons1derat10n for the- conmact of smety-

“ship: see section (@) (d) and section. 127 111ustrat10n (©),:-
‘of the Indian' Contract Act, 1872, alsé Ncmak Ram V.
JVIehm Lal®,  The-contract of suretyship is in conse- |

~quence void. ‘The consent of the principal.debtor is

~necessary, for a person cannot make himself a, creditor of -

“another by Volunteermg to dlschalge his.- obligations :
see Hodgson v. Shaw®. The" contract of the plaintiffs’

fathel was in law a plmmpaL eontraet not a collateral ~
- one.. Hence section 145 of the Indlan Contract “Act had -

__'no apphcqtlon R IR T

N leamt Atmaram for the 1espondents —The ques-

)131011 whether our fa‘oher was a ‘surety -or not is dne of
~fact.* The Iower Goul ts, having regard to all. the facts,

L \have found that he was in fact a surety The case of -
:«Hamrzmal v. Kmshnam?)(") ‘therefore, ds.in point, On

the question of law, I submit, that. the- liability of

'Man]u Mahadu was in existence at the tlme When our -
father became a surety for him: There was a debt _
'outstfmdlnrr in 1897.  The fact ‘that a suit to recover it -

_~.Was “time-barred’ does not. aﬁect the - e‘ustence of the
_'debt The statute of 11m1tat1ons so far as clalms other
- than property are concelned bars the remedy but does

;not extinguish the right.. Hele it was merely a debt .
Nursing Do yal v. Hurryhur Saha® ; Mohesh Lalv..

. ‘Busunt Rumaree®. There was no finding in this case

“that our father voluntarily oﬁere_d_ to pay: The ﬁqdmgj .

mw (1877) 1 All 487 at-pp. 494 497, . (3) (1881) 5 Bom. 647

@ (1834) 3 My. &K, 183265, 190. - w (1880)5Ca1 897, S

> © (1880)6 Cal 340
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that he was a surety for the payment of the debt must
~ be taken to imply a requesb on the part of the, defend-
~ant to guarantee the payment of the debt. .If on'such a_

.- request our father gaamnteed the pwyment the detend—

antlshable S

RN

BATCHELOR AG O J :=The facts upon Whlch thls
Second Appeal comes.up for decision are these.- In 1883,

“asam of-money was deposited by the trustees of a
- certain temple Wlbh the father of one Man]u fohadu ;

In 1889, there was a demand for the return of the, money,

~anda 1efusal .by Manju’s father. In 1397, on the occa- .

‘sion of another refusal, it is found that there ‘was an
_oral contract of guarantee by one Man]u Buddu, who=
".undertook to repay the temple trustees in case Man]u
- Mahadu shodld .not do so.” In_ 1900, the temple.

- trustees brought a suit against both Manju Mahadu and’

" Manju Buddu to recover the deposit. The’ Subordmate
- Judge decreed the claim both aﬂamst Manju MahaduA

and against Man]u Buddu. From this decree an: appeal
- was taken- to the District Judge, M. Leggatt. -But it
. wWas taken only by Manju Mabadu.” The " lear ned

District Judge. held that- the deposﬂ» with' Manju
Mahadu’s father was proved but that the suit had become
time-barred five years prior to 1ts ‘institution in 1900
‘that is to say, it became time-barred in 1890 ‘The suit -
_was, therefore, dismissed as against the appéllant, Man]u .
. Mahadu. But since Manju Buddu had not appealed the:f
tual Court’s decree against.him was confirmed. The’

~ then plaintiffs executed their decree agdinst Manju, Buddu-
 -in May 1912, and in 1915 Manju Buddu having died, -

AT

his sons brought this suit to recover from the defendanb
Manju Mahadu, the sum which had -been paid by them .

: L in the execution. The learned District Judge afli r&mno

the decree of the Subordinate Judge has held- the plcunt-,
ifls entitled to recover from Ma,nju Mahadu, the puncx-
pal debtor
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I-Ie is-the dppellant betore us, and on hlS behalf;:' - "1?18;“".’*
Mr Mmdeshwcu s principal - point - is- that the lower m
Courts weré.wiong in their detelmmatmn inasmuch as . Mamapey. ..
" there neyer:was a valid contract of smetyshlp by. Man]uf "Sﬁl;’;‘?}ﬁ{g

Buddu ‘To-that contention Mr. Nilkant replies that ' Maww. -
the ‘question whetber there Was or was’ not such'a. ‘
“contract - is a ‘question of fact, and ‘that- the learned -
* District Ju dge having decided it in his client’s favour,

. it is not open to us to 1econslde1 ‘the decision in Second
Appe-ﬂ 1t appears to me, howevel “that the finding
‘upon this point cannot be 1ega1ded asa ﬁndmcT of fact. -
For my own.part; I am prepared” to accept all. that -
© Mr. Leggatt has found as matter of fact, that is to say,
that there wasin 1897 an oral undertaking by Manjua
Buddu to guarantee the debt due by Manju Mahadu, -
That, I think, is'as far as the finding of fact really goes,
and the question still remains. whether in the ascertain- ;‘
ed 1acts there was in law a valid contract. of suretyshlp ;
Upon that point all that the learned District-Judge says .

_“is that the appellant is, clearly liable to- pay the money
by virtue of the ruling in Hajarimal v. Krishnaraw®.

“That,. howevel is by .no means decisive of the legal
_point under consideration, for in Hajarmal's caseM it is .
"¢lear that, at the time the contract -of suletyshlp was

“entered into, there was admittedly an existing enforce-
‘able liability of a third par ty~ That is plain from the
d1scu<'smn in the Iudgment as to the comparative extent

" of the applicability of sections 134 and 137 of the Indian

" Contract Act. Here, howevVér, the facts take the present

- case entirely. out of the reach of the decision in Hajari-
mal’s case ®, TFor here the facts are that by a decision

which- is now: 768 judzcata it is ascertained. that the
debt due. to the trustees of the temple was. barred.by
time in 1895, and that the alleged contract of guarantee
upon Wluch the 1espondents 1ely and which admittedly

.

@ (1881) 5 Bum. 647



21918, "'f_:t__"‘Was niot, embodled in” ertmg, Was ot made untll’
. 1897, that isto Sd,y, Was not made’ untll two years after

: _the d.ebt had become time-barred. * That being so, I am
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of opmlon that there- was no ‘valid contlact of. gualan-’.
“tee. ‘Mr. Nilkant, quoting ‘such cases as Subramania
A%yar v. Gopala Aiyar M has remmded ~us 'that, in-
regard to money -claims; the effect. of the Statute of
Limitations is merely 10 bar- the remedy and not to

. e‘{tmgmsh the rlght -That no doubt is so; but the con—
. sideration appears to me to have hbtle ‘bearing upon thei
construc’mon of the sectlons which govern -the present. i
. decision. Those sectlons are 126 and 128:0f the Indian
-+Contract ‘Act The former section’ defines the. “contlact
~.of gualantee as a contract to- pelfonn the promlse or
discharge the - liability, of.a third person in case of h1s.

~ default, and section 128 enacts that the" iability. of the

- surety is co-extensive with that (that is ‘to say, the:

- liability) of the principal debtor. It appears to me that
* by the word ¢ liability’ used in these sections is intend-

eda hablhty which is enforceable at law, and if that

liability does not exist, there cannot be a contract of
- guarantee. - That is “well explamed by - Mr. Justlée;

" Willes in Mountstephen v. Ldkeman®, where, in

- delivering ajudgment of the Exchequer- Ohambel the

. learned Judge-said this : “The 1ead1ng case upon- the

apphcatlon of the Statute of Frauds has genelally been:

"conmdeled to" be Birkmyr .v. :-Darnell®, and in:

the note to, Mr. Evans’s edition of Salk‘eld’s Rupmts
-it is stated, that, ‘f10m all the. authoumes it- appears, -

: 'conformably to the doctrine in this -casé, that, if the

: _person for Whose use -the goods are furnished - is
"liable at all, any other’ person’s promise is: void, excepti

',» in ertlng I thmk that may very well be modified s

‘or_if h1s hablhty is made the foundatlon of a_contr act -

\
~ 0 (1909) 33 Mad. 308. © @ (1871) ‘L.R. 7Q B. 196 ot p- 202

& (1795) 1 Salk 27
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_',between the’ plamtlff and’ the defendant ‘and that habl-, 1918,
- lity fails, the promise is void ™ : .80 as to mciude thecase . —
“which I put to, Mr. -Charles of persons Wrongly SUppos-. - M“f;’:;‘;v -
ing’that a thnd person was: 11ab1e, and enterlng intoa:.  wil;
~contract on that supposition..” If, in such a case, it turn- Sfmﬁ?
-ed out that the . third person was not liable -atall,’ "the ’ T .
~contract would fail, becquse the1e would be & fallure of .
-that which the -par ties 1ntent10na11y made the: founda- ‘
tion of the contract.  The lex contractus _itself wonld
make an end of the claim, and not. the apphcatlon of the
Statute of Frauds, whether the contract was in writing

“or not, and whether signed or not.” ‘The law of contract
gives you, as foundation, thata pe1 son was taken to be*
liable, and that the suretyship: was a suletyshlp in
‘respect of that liability.. Take away the. foundatmn of .
“principal contract ‘the  contract of. suretyshlp Would
fail.”

So in the case before us the foundamon of the alleged
‘ contract of suretyship was wanting, inasmuch as there
 wasg not any enforceable liability in:t’he third - person.
' _There was  not, themfore, any con51de1at10n for the
: alleged contlact of smetyslnp

On these glounds, it appears to me that on the ascer- -
‘;talned facts of the case, there Was not in law. any "vahd

. contract of sur etyshlp and’ upon this contract the
¢ 1eepondents are bound to 1e1y f01 tb.elr success.

On this glound T Would 1evelse "bhe declee undel ‘
appeal” and dismiss the plamhﬂ’.’s ‘suit . Wlth , costs
;f_thrOurrhout e < S

- Keump, J. —The appellant is one Manju Mahadu The
"1espondents are the.sons of one Man;u Buddu. In 1883,
-certain trustees of a temple depos1ted monies with the

appellant’s- father. - In "1897, the 1espondents father
" guaranteed payment of those monies; if the appellant
d1d 10t pay them It is not stated in the ev1dence
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. that is immaterial. In 1900, the tr ustees, b1ought a
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Whether the appellant hlmself plomlsed to remy the‘

suit No. 283 of 1900aga1nst the appellf\nt and thereepond—\

ents’ father. The first.Court decreed” the claim against
] both. The appellant appealed The 1espondents father

‘although he was joined as a party to the appeal, dld not.
-appeal. The appellate Court held that the appellant

was not liable because the cause of action acerued agamst
him eight years ‘before .the ﬁhng of that suit..That
would be .in 1892. The claim, -therefore, against liim

was barred in 1895. -So far as-the - respondents *father

" was-concerned, the appellate Court held that,-as he had )
; promlsed to paya t1me-ba1red debt, he was. llable

"I think that that finding wds wrong, for this reason ,

" that there was neither any consulelatlon under see-:

tion 2, Olause (d), nor any promise by" the 1espondents .

% father 'in W11tmg uader section 23, Clause (3) of the'

Indian Contract Act to enable the promlsee to succeed;,

-on the respondents father’s plomlse Moreover, it is to-

be noted. that the suit was against..the respondents?

" father as a surety, -and the finding of the appellafej'

Court had the effect of holding him liable-as apr 1nc1pal
I-Iowever that may be, the decree was. conﬁlmed against
him.. It would only be,res judzcaia between the. plalnt-~
iffs in that suit and the respondents f‘lthe1 on" the

’ questlon as 'to- whether the. responderts’ father hadf
‘ prom1sed to pay a time- b‘llled debt.

»

~ Now the present appeal is from the decmon of thef

:’lower Couirt in suit No. 120 of 1915 by the . 1espondents

after the death of their father, against tlie appellant. for.

the . dmount - that their father had to pay under thej

decree in. suit No: 283 of 1900. That assumes that there"

‘was a contract of guarantee. It it be contended that

the appellant is ‘liable to pay otherwise than as a pnn-
c1pal debto1 in a’-CODtldCt of su1etysh1p, the anSWer to :

5 -



VOL: XLIL]  BOMBAY SERIES. 453

that is that the payment by the respondents father Wasv
‘a voluntary payment.” He was under no obllgatlon to. -
pay, and therefore, on the authority of Falcke v: Scottish - “MAHADEY
Imperial Insurance Company, ® the person for whose. .. '

“benefit he pays - ‘will not ke liable to him for the pay- .

Ient. So the question is; is the appellant bound to pay

- on: any contract. of gualantee? Now a contract off

,"gua1antee presupposes ‘the llablhty of a thu’d party.

Was the appellant liable, to pay? Tt can only be .

contended that he was liable to pay because (1) there

-wasg an outstanding debt in 1897 which was enforceable ‘

-against h1m The answer to that i is that by 1897 it* was

“barred ;. or (2) because he made a promise in 1897 to
. pay a Statute barred debt. -The answer to that is that '
“there was no consideration under section 2, Clause (d)of-
" the Ind1an Contract Act, incurred at his request, hor was -

there any promise in Wr1t1ng under section 25, clause 3 of
“the Indian Contract Act ; or (3) it may be contended that

"-as’the son of a H1ndu he was liable to pay his father’s .
_ ‘debts.” The complete answer to that is that in 1897: the -

7'1ialoil1ty was time:barred : see Subramama Aiyar v.

- Gopala Aiyar.®. So that there ‘being no- liability of |

_athird party, it is clear that there can be no contract
of guarantee In my -opinion, the lovver Courts have
falled to. appremate the fact that the appellant’

father’s debt was tlme-barred prior to the date of the .
alleged contract of guarantee, and not after that date. -
1, therefore, agree with the decision of my Lord that -

~the appeal should be allowed and the plaintiffs’ suit
dlsmlssed with costs throughout T B

L , . JG.RC
- @ (1886) 34 Ch. D. 234, - ®(1909) 33 Mad. 308,

- ILRe~1

- Decree reversed.

o10is
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