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».;élé. ‘ “the sake of the argument ‘then before the - Court Sl]:"
*  Lawrence Jenkins was content to assume that: the auc-

«Nﬁ;ﬁm_ | tion-purchaser filled the representative character.. But
YBAQ; - it must be noticed that the assumption: was made only

" KRISHNA. ~ for the purposes of the -argument, and the Chief J ustice
" saysthat“I doubt whether he can. claim this- charac-
ter.” In view of thls uniform course of decisions. on -
this side of India, which appears to me to have a reason- .
“able basis in the words of the Code, I think, that
' Mr. Rao’s argument must be conceded that the auc--
“tion purchaser here, his client the 3rd defendant, was
“improperly joined as a-party to these proceedings. It
* follows, therefore, that on this ground, and on. th1s:
ground alone, the present appeal must be allowed, and -
~the 3rd defendant must have hlS costs throughout

Appeal allowed

3. G R 5

AP]?ELLATE CIVIL.

Befme Mr. Justwe Beaman and Mr. Juatice Heaton

. .1'918. o JANARDAN GOVIND KARGUPPIKAR (0RIGINAL PLAINTIFF) APPELLANT v -

- NARAYAN KRISHNAJI KARGUPPIKAR AND ANOTHER (ORIGINAL_Q»

Januar 18.
: y - DEFENDANTS) RESPONDENTS,®

;.:‘Indmn Lzmztatwn Act (IX: of 1908), Article 182, clauses %) and (6)——Step- »
. in-aid of ewecution—Application to transfer the decrec to the C’ourt of a-
Natwe State for ewecutzon : . :

. An apphcatwn made to'a Brltlsh Indian Court to transfer its ‘decrees for exe- .
*cution to the Court of a Native State, between whom'and the British Govern--
. ment there exists an agreement to execute e'wh other’s decrees, is a step-in- .
aid of execution within the medning of Art1cle 182 of the Indlan lextatlon
" Act, 1908. B :

- ® First Appeal No, 107 of 1917.
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. FIRST appeal agamst the demsmn of S ‘R, Kopplkal,
Fu'st Class Subordinate Judge at Belgaum, m Darkhaet
<No. 64 0f 1916,

Executlon proceedlnge '

The decree under execution was passed by the Fnst ~

_ Class Subordinate Judge’s Court at Belgaum on Decem-

‘ber 23, 1903. After several applications, all within.

time, to execute the decree made by the decree-holder

-to the- -Belgaum Court, he apph@d on October 20, 1910,
to transfer the demee for execution to the Court at‘
-Shahapur in the Native State of Sangli. The certificate-
of. transfer was refused on January 25, 1912. -~ He
_again applied on_September 29, 1914, for  the transfer'%

. of the. decree to the' Oourt at Shahapur

:On December 20,1914, the’ decree ‘holder eventually ’.
f‘ apphed to the Belgaum Oourt for executlon of the

&

decree ' T

The Submdmate Judge relymg on the de01s1on of:
Nawab Saadat Ali Khan v. Nawab Muhammad Al

Khan® was of opinion that the two applications of 1910
and 1914 made for the transfer of the decree to the
Court at Shahapur did not help to save hmltamon He
' there[ore, dlsmlssed the Darkhast as baued by tlme ‘

The decree-holder appealed to the ngh Court.

- A. G. Desai and D. k. Manemkar for ‘the appel—
I‘mt :—We say that an application for transfer of a
decree of a British Court to that of the Court atiShaha-
© pur in the Sangli State for execution is a good step-in
~ aid of execution within the meaningof Clause 5 of Arti-
cle 182 of theIndian Limitation Aot; 1908. Tle lower

Court relying on Nawab Saddat Ali Khan v. Nawab

Muharnwmad Ali Khan® holds 1t‘ is not. We submit

the ]ower Court is wrong.

: o m (1881) P. R No, 107 of 1881,
AI L‘.R_9—7 . ‘
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\It cannot be demed that an. apphca‘uon for” tmnsfel
of a decree-of one Butlsh Court to ano*her for execu—
tion is a good step-in-aid of execution: see Zodar Mal v.
Phola Kunwar‘” and Chundra Nath Gossami--
Gurroo Prosunno Ghose®. The mere “fact. “that the'
Court to v&hlch the decree has been ‘sent in tlns case .

,‘ hfzppenq to be a Couftin the Native State does ‘not, wé
- say, nrake any difference. Deuees ‘of .certain mev :
i St‘tteq mcludmg that of Sangli are execured by oul

.!Courts as per Notification issued under section 44 of the

Code of Civil Procedure, 1908 : see Bombay- Govelnment,

_ Gazette for 1906, Part I, page 939. Section 44 corres:

ponds to the.old section 229 B, which was added to the

~ old Code of 1882 for the first time in 1888 by Act VII of
£ 1888, i.e., lone’ after the Pnnjab case relied ‘on by the
lower Court was decided. There-was then 1.e., in 1881,

no. ob}ecmon to any British Court executing decmes of

" Native States. Consequently there could also be no

question of 'any reciprocity. But the law lias since  been

amended. A Bl‘ltlbh Court is now bound .to e\:ecute‘»
deuees of celtaln Native States. Such Native. States'::
-.in their turn, are as a matter. of reciprocity bound, to.

respect our decrees also : see rule 96 at- page 107 of the
Manu}a\l of Circulars for 1612. -

" It is quite true that there isno duty imposed by ‘the’
Code on the Native States to execute.our decrees but -

_that is a matter which Leﬂlshtme perhaps; thought 1t’.j

fit to be determined by treaties, or it may be that Secs,

- tion 45 of the Code was thought sufficient to meet such’
. mses because British Court decrees are ordinarily sent»f
~for execution thr ough the Political - Agent’s Court,

which is “a Court established or contmued by the

_authority: of the GOVGIHO] General in Counul ” Wlthln
the mea.mn(T of than sectlon ’

- W (1913) 35 All 889 . ®(1895) 22 Cal. 375,
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} \/Vhethel howeve1 Courts in. Natlve States execute‘

our decrees as a matter of reciprocity, or otherwme the

fact 1emfuns that Sangli Courts do asa matter of fact_ .

execute our. decrees. - But 'a Sangh OOurt like' any .
other British Court, will not. execute a " British Court .

‘decree, unless the judgment: credltor ﬁrst ‘applies - to,

?the Court which: passed it to transfer..it’ for-execution

to itself : vide'sections 38, 39and Ordel XXI, Rules 6 -
“and 10, Civil Procedure Code, 1908. "~ What the ]udg- g
ment cr ed1t01 therefore, asks the British Court. to do

.in Such cases is not to execute the decree, but to take
a step»m-fud thereof. Suchan apphcatlon is, we ‘sub-

‘mit, a good step- in-aid of execution - within the mean-
“ing-of Clause 5 of Article 182 of the Indlan antatlon .

. Act 1903..

Secondly, we say thatnotice to ﬁhe_v judgmnent-debtor .
was, ordered to be: issued on.our application‘ under
Order XXI, Rule 11 of the Civil Procedure .Code, 1908, .

We, therefore, get a fresh starting ‘point -of 11m1tatlon

unde1 Claunse 6 of Article 182 of the Indian limitation-
Act 1908, even though the qpphcwhon itself be not in -

afccmdance with law: see Varadara]a Mudali-v. Mu-
rugesarn Pillai® and Sadashzv V. Narsingrao. @

J G. Rele for the reqpondents :—Section’ 39 of the |

- @ivil Procedure Code, 1908, provides for . iransfer of a
“decree toanother Cour t. Under that section the Courts

c'ont'emp;la‘ted by the Code to which the decrees could
. be sent for executlon are only Br1t1sh Indlan Courts

In sectlons 44 and 45 of the 01v11 Procedule Code,
"'“1908 special provision is made for executlon of decrees
“passed by Courts of Native States in-British India and
““for execution “of a decree passed by a British Court

" -established’ or contmued by the authorlty of the
Govemm General - 1n 00unc11 in the termtorles of’

(1) (1915) 39Mad 9230 M(mu) 17 Bom L. R 203,
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;Forelgn Prmce or’ State In this case there is- nothlng ;

to sliow that the - Court to which the transfer of the :
decree was. sought was a Court established- by the

authority of the Governor-General in Council’ ‘within
-the meaning of section 45 of the ‘Code.” On the record‘

of the case there is nothing to justify that the decree in
such cases is sent for- executlon through the Pohtlcal :

‘Agent’s Court.

There is no provision in the Code. au‘rhomsmg a

British Indian Court to transfer its decree for execu- -
. tion to a Court in Native State and, therefore, the appli- -
“cation made to the Court at Belgaum to transfer its
-decree to the Court at Sangli is. not an application

for transfer of a decree under the Code of Civil Proce- :

~dure. 'l‘hough by a notification issued by the Govern—
“.ment -of India reciprocity is established between: Sangh .
State and Br1t1sh India, it would be effective so-'far- as -

the recognition” of the decress passed by respectlve‘f;

Courts are concerned.

* The Madras Fall Bench case of P&e?’ce‘?)eslw V. Peru—"
‘mal® is an authority on all fours with the present case.

There though a notification was issued with regard to .
Travancore Courts as a part of the rec1proea1 arrange-

-ment by which these Courts were to execute the decree
" of British Indian Courts, it was held that the Courts'
-in British India had no power to send their decrees for
‘execution to the Travancore Courts but might -and"
‘should send to these Courts the documents they require
to enable them to exeécute, these decrees under the
_powers conferred upon ‘them by the Leglslatlve author-“
ity 111 Travancore '

' .

Secondly, the apphcatmn bemg Wholly 1ncompetenﬁ@

it cannot be said to be an application as a step-in-aid
~of execution in accord.xnce Wlth law under Arblcle 182,

(U (1917) 40 Mad. 1069, .
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jClause (5) What is really executed in the- forelgn
" Court is not a decree of the British Court bu’o the - order

“of the foreign Court dlrectmg that effect shall be’ given )

f;to the decree of the British Court..- The step taken . by
the British Ooult is not a ‘step-in- aid of ‘executlon

"of the decree but a step that tends to dlspense W1th{

“such execution i in.whole or. 1n ‘part. by the Courts  of

_Brltlsh India : see' Nawab Saadat Ali Khan v. Nawab
M uhammad Ali Khan®Wand Pzerce Lesliev. Perumal(” .
The execution must be taken in the 1estncted sense as .
“execution of decrees as provided for by the Civil Proce—;

o dure Code 1908. The application must be not only in
the regular form. but must be one Whlch the Court Would

be competent to.entertain under sections of the Civil"
r-fProoedure Code. There being no section under which .
the Court could deal with such an apphcatlon it 18 not .
~an apphcatlon for execution. The W01ds step- in-aid of
‘execution’ in Article 182 (5) must be read together WlthA

‘“the words.“in accordance with law’.  'When so read the
~present application does not come under Clause (5) as the
,:apphcatlon could not -be said to be ¢in accordancé with’

“law s see Bhagwan v. Dhondi®,; Langtu Pande v. Baij-

. nath ;Sarcm Pande® and Chattar v. Newal Sing Jh(“)

'The - cases of Vamdara;a Mudali v. Murugesam-

'Pallaz(") and Sadashiv v. Narsmgmo"’ are dlstlngulsh-

Mable on the ground that in these cases there were proper J
applications for- execution. ‘In the present case the

) apphcatlon being not prov1ded for by law cannot be
;"sald to be an apphcatwn accordmg to 1aW - '

Thlrdly, as reg ards issue of notlce, it Would not- help
“the appellants to " save limitation. No ‘notice was

necessary preliminary to the executlon of the decree by“

. @) (1881) P. R. No. 107-of 1881 > (4)(1906) 28 All. 387
. @ (1917) 40 Mad. 1089.~ - = " ©.(1889) 12 Al 64. -
@ (1896) 92 Bom. 83; - - e (mo) 39 Mad. 923;°

@ (191417 Bom, L. . 203,
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~a Court at Sanﬁh and the notlce was not a notlce msued
“under Order }xXI Rule 22 of  the 01v1l Plocedure
- Code, 1908, but a- notlce 410 show catse. Why the decx ee

~ should not be tlansfeued see Varadar a;a, Mudalz V

M uruqesam Ptllaz w
L C A V

BEAMAN J ——-The decree Wlth wluch we are. con—
cerned was made by .the Subordinate J udge of Belgaum
The decree-holder applied to that Court to transfer the
execution of the decxee or a pars of it to’ the Court of
‘Shahapur, which i is a Court of the Native State of Sangli.
~Itis conceded that if _this application’ does not saveé
limitation undcr AItlLlP 182, further. executlon is now
barred. 1 1t does, the latest apphcatmn for- executlon
isin time. - .

‘The point is a very parrow one. It has been c0n~
sidered by a Bench of the Punjab Chief Court ( \Tau,ab
Saadat Ali Khan v. Nawab Muhammad Ali Klzan“"‘)
and a. full Bench of the Madras Hmh Coult '( Pierce-
Leslie v. Perumal)®. . These judgments. reach the
_same conclusion. In effect.they hold that “execution”

" in Article 182 must be strictly confined to executmn

authorised and controlled by the pxovmons of the
Civil Procedure Code. Nothing done to geb in’ the
property decreed ‘which is not done within those
‘statutory limits, s execution at all. ‘The Civil Pro-
cedure Code does not authorize any of our Comts to

gend their decrees for execution to any Court of - a
- Native State. ’l‘l_llerefore -an application to. a British.
‘Court to send one of its decrees to the Court of a Native -
_State - is not an_application to “take a step-in-aid of'

‘execution”. Although the Madras High Court at-any..

. rate re;ects the extension of the conclusion to the words

‘in accordance with- la.W the reasonlncr appears to me

m (1905) 39 iad: 923. . @ (1881) P. R. No. 107 of 1881
‘3)(1917)40Mad. 1069. >
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“to go qmte tha’o length because what is asked to be "'-{,
done is not- expressly authorlzed by any Section of the—.'-

- Civil Procedure Code and is not therefore « executlon
-or by aslight extension of the same reasonin g, a step—
in-aid - of execution. Such is ‘the- s1mple reasoning

adopted by both the’ Punjab Clnet Court; -and the

' ‘Madras High Court in support, ot the concluslon that

- such. an application’ is. not ‘within: the meamng of |
_Aiticle 182 and ‘does not save limitation. -The con-
clusion .itself appears slightly grotesque in. view. of~

changed conditions and the very -plain policy of the:
‘Legislature. as expressed in notifications of the Govern-

.ment of India, embodying. {he results of its dlplOllldth _
" dealings with the Native States. It. may be very good

Liw, but it is certainly not very good sense. Nevelthe-

ess if this is the only: construction which can be put

upon the Statute law, the answer is plain. It is for the
h Lemslature not for the Courts, to correct the ftbsurdlsy ‘
~ The Courts are not to malke - the law; they, ale only to
g entoxce it.

Smce hovvever 1n cmtam sets of facts the conclusmn

is plainly repugnant to common sense, it may be worth
while to ask: whether some other and broader hne of -

: reasomng may not yield a more satlschtmy resulb

“In the first place* execution ” is ‘a word of general

meaning. It implies the %tivﬂy of Courts in assisting
“a decree-holder to realize the fruits of his decree. Such -

“activities are certainly controlled by law, and cannot
be carried beyond ' the limits so prescribed.. ‘But if we
‘are to be so nicely literal, may we ‘not take advantage

“of the rather curiously worded phlase «“ step-ln-‘ud of

executlon?” An enorinous amount of ing enuity and

. -verbal .exegesis has been expended upon the words in

Article 182 “to the proper- Court in accordance with.
law, to take a step-in-aid of -execution.” But first let

‘us ask What is the clear ob]ect of the Article? Thls

1918
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-surely, to ensure that a decree-holder ghall show sultable;*

diligence in obtaining  what has been decreed hlm and',,

-. so ending the matter. ¢ In accordance with law’ Would ’

thus ordinarily mean,’ that a decree-holder must apply .

to the proper Court, that is, the Court having jurisdic-
' tion, ohserving the prescribed procedure, and asking-

that which itis within the legal competence.of the
Court to grant as a step-in-aid of ‘the execution of it

~ own decree.- Thus such andpplication must not ask for
property which has not béen decreed, or f01 its realiza~-
'tion by means unknown to .the law. But in this .
- explication of these words we come face to face with the.
‘same difficulty which i§° hore Qrpmiﬁent perhaps, in‘
7app1y1ng the later words “a ste'p-in—ald of execution”.”

For if the mode of execution must be one authorized by A

- the Code of Civil Procedure, expressly, in order to.make -

_the application accord with the law, it is plain that an’

.application to execute by transference to a N ative btét‘e[.}
. Court would not be in accmdance Wlth law, and_ it

would be needless to go further;: 4nd see whether it

.~might be brought within the contemplation and im--

plicit intention of the words “ step-in-aid of execution.”
There we: begin to revolve in a circle, for it is- q1_11te»"~
clear that if “execution” has the narrow meaning given..

~ it by the Punjab Chief Court and the Madras’ High
- Court, then no application can be in ‘accordance with
" law which asksa Court to execute a decree, or ‘take
- some step-in-aid of executing a decree, however reason-
- able, in the wide sense legal, and manifestly effective,

which is not -literally - authorized by a'section in the-

~ Civil- Procedure Code. But it is submitted, with g;eat '_
“respect to- the. learned- Tudges'leeponsible for these

judgments, that; while an application may -be pmma'ﬁ’

~ facie in all respects . in accordance with law, as‘havmg ;
. complied. with all required legal formalities, .it need’

not cease to be so melely because it -suggests that the
Court should take a step which will, ceftainly in the /

*
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result a1d it to get its dec1ee exeeuted Where it could by. .'.71A‘91‘8. N /

10 means execute it for. itself, such step certamly not ———
JANARDAN -

contmvemng any express provision of the Statute law, Govish
. or conﬁlctmg with any principle of law; merely because v

: NARAYAN

the "Court is not expressly empowered by Statute to,. ] .Kmsawx .
_have recourse to that.extraneous assistance. It is here ’
‘that some use might be made of the words “ step-in-.
“aid of.” If it can be ‘shown, as it very easily can, that,

~ while, unfortunately perhaps, our Courts are not ex-
pressly empowered to invoke the co-operation of Native -
~State Courts, in the executmn of their ‘decrees, they

_ 1mp11ed1y are, then recourse to that mode of vicarious
- execution might-very reasonably be held to be a ¢ step-

~in-aid ” of execution, even if, on the extremely techmcal .
view which has found favour thls mlght not'in verbal
strlctness be execution. .

While ~section 43, Civil P10cedu1e Code expressly
prowdes for the executlon of decrees of the Courts of
~ Native States by our. Courts, there is no corresponding
_ provision empowering our Courts to send theéir decrees

as of right for execution to the Courts of a Native State. .
I entirely neglect section 45 which really has no bearing
.upon the point under consideration. Now what is the

reason for this? A’ very plain reason indeed. If we
were to examine the Civil Procedure Code of any

Native State, with whom reciprocity in this respect .

~ had been established, we should be pretty sure to find-

_a provision there of the same kind as section 43 of our

~ (Code. We have no power to legislate for Native States
and feeling is so sensitive on these points, that it is
~ easily intelligible that our Legislaturc would have

refrained from inserting any provision in our Statute, .

which might have had the appealance of asserting a .

right over the Courts of a Native State. The inter-
changeable use of civil machinery betw'een British and -

Native State Courts, is a matter of comity.” But once

,arranged and undelstood surely where the condltlons
~ ILR9-—8 :
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" exist our Courts are intended to make use of it. Elsefﬁ
"~ what would be the sense of the Government of India

negotiating with Native States, and issuing notifica- .
tions on the subject? It is eohceded', for the argument
before us, that sometime prior to the .application, a
political agreement had been reached under which the -
Courts of the Sangli State were to execute our decrees,

“and we were to execute theirs. But if no British

Court could, #nitra vires, send any of its decrees for
execution toa Court of the Sangli State this agree-
ment would be entirely unilateral, and for any ‘ad-

‘vantage the British Courts *were to have of it might -

as well not have been made. Are we seriously to -
suppose that” the Government of India plays, and plays -
vepeatedly, such a solemn farce as this? It is perfectly
well known that as soon as our Courts are notified that
they must execute the decrees of any given Native State
Court, that Court in turn has undertaken to execute the
decrees of our Courts—the reason is the same in both
cases. Such arrangements imply, because else: they
would never be made, that in the judgment of the
Government of India the Court or Courts of Native
States, with . which this degree of reciprocity- is
established, can be trusted to have attained a level of -
regularized civil administration, which entitles them

to be admitted to the comity of our Courts. . In

particular® cases our Courts may derive as much or

. even more actual advantage from the agreement but

it is certain that it never would be made, without
assurance that the administration of civil Justlce in
the Native Courts concerned was sufficiently developed

to make it mterchangeable, in these matters of pro-'

cedure, at any 1ate with our own.

When, then, as the result of agreement between the
British Government and the Government of any Native

- State, we find, as we do in this case, that our Courts are.
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“informed that the Courts of the Sangli State will
execute their decrees, and our Courts are directed to

"'execute the decrees of the Courts of the Sangli State,
can it be seriously ‘contended that an application by a

decree-holder, whose debtor has little or no pr0pe1ty
" outside the jurisdiction of the Sangli Oourts to one of
our Courts to send its decree to the Sangh Court for

_execution, is not in accordance with law? Andifin -
accordance with law, using the words here in a wide,

natural sense, then again can it be seriously thought

that such an application does not invite the Courtto

which it is made to take a step-in-aid of execution?
For what will be the result? It is certain, and no one
disputes this, that if the application is acceded to, the
Sangli Court will execute the decree if it can. Ifit
- does it will as surely notify the result to the Belgaum

. Court, and pro tanto.the latter will have been aided in .

‘ executlon so effectively that it will lie under no further
 need or duty to exert-itselfin the matter. In fact, then,
it is*too clear to admit of argument that the application,

being acceded to, and acted upon, will have aided the .

execution of the decree. Absolutely no distinction
" further than verbal distinctions which are soon seen to

be little better than- verbal quibbles, can be drawn

"between the concrete results of an application to transfer
a decree for execution to a Court bound by treaty to
execute, and a Court of our own, provided for in:
section 89. If the latter is a step-in-aid of execution,
the:n so assuredly is the former, if we look at the sense
and substance of the thing and not merely at the letter,.

and the niceties of a hypercritical verbal analysis. * -

It is true that British Gourts, executing their own
decrees in British- territory, are restricted to the modes
prescribed by the British Statute law. It is permissibie

“to. doubt whether this can be predicated with rigid

literalism of certain ‘-exten'ded -and derivative modes of ‘
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executlon 0uts1de Brltlsh termtory " In this connec-
tion it 1s,_we11 to remember what is so often forgotten in

- this and many other wider and more important con- -

nexions, that the conditions under which all forms of -

administration, judicial as well as executive, are carried
on in-India are unique and cannot be paralleled in the . -
history of any other country, or in the development of

our own by way of what are now almost entirely the.
self-governing dominions. Dotted about, and enclosed '
in British India, will be found a great number of Native
States, many- of them very small. It is no uncommon -

- thing to find a single village under a forelgn ruler,
“entirely surrounded by. British territory. - The Namve :
- State of whlch the village forms arpart, and from which

it is thus isolated may lie at a considerable distance, if -
by the Native State here is meant its capital. All over.
1arge parts of our dominion We see foreign terutory

- marching, and " intricately inter] acing with it... A man- -

may be resident in our territory and possess property

- worth Rs. 100 there, while he possesses property worth ,
 Rs. 1,000 in the next village which is foreign termtmy .

and subject to- the jurisdiction of foreign Courts. If he
is sued in-our Courts and a decree for, say Rs. 500 is -

- made against him, it is plam that the amount cannot

be realized by execution on his ploperty within the -

- British - jurisdiction. The jurist might say that the'-.,‘t

proper course’ would be for the decree-holder to take

~his judgment to- the foreign Court and make it the

basis of a suit there. And that doubtless would be-so
between foreign powers, such, for example, as England
and’ France. But to avoid so formal and tedious a

- procedure, in the special circumstances, understandings -

have been come to by which, for purposes of execution,

-our Courts accept and execute the decrees of the foreign

Courts, at their very doors, and they in turn accept and |

execute ours. - Such are’ the actual facts, Is there
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. _anythmcT in them vvhlch makes the procedme thus sanc-
“tioned ard followed in hundreds of cases, “illegal ” in”

“the sense of being “mnot in accordance -with laW‘P ”
“When in this way hundreds of our decrees are in fact
- executed by foreign Courts, on - transference can it be |
- said that blansfelrmg them for execution, under agree-
-ment, is not a step-in-aid of execution, or that there is
" anything morethan a distinction without a difference

in altering the terminology and saying that in all these

“cases ~our Courts do not -transfer their decrees for
_-execution but merely send all necessary papers - for

_realization of the detreed property‘ That is the real -

pomt , ; ) : .

Now this again mu.s‘t be borne ‘inﬁmind’, .that when

our Statute empowers one of our own Courts to transfer

- its decree for execution- to another of our own Courts,
" the latter is bound to accept and execute it precisely as
the transferring Court would- have done had the pro-
perty been within its control. The same duty is
'1mposed the same modes are prescrlbed the execution

| ~must be sub]ect to exactly the same restrictions. - But .

how can any stch terms "be imposed upon-a foreign
" Court? Isnot herea sufﬁment reason for the omission
upon which the conclusion of the Punjab Chief Court and
* the Madras High Court rests?  1If it be once conceded
that, owing to special local conditions, the common rules
of international law are relaxed by diplomatic arrange-
ment, in many parts of India, we come in sight at once
of a satisfactory ground upon which to distinguish

. execution proceeding against property in, and property -

outside, the jurisdiction. By what are commonly called
" political, but are really rather in the nature of diplo-
matic. arrangements, the latter property can be ‘made
‘available for the satisfaction of the deérees of our

Courts dlrectly and without the need of filing & fresh

4_,f'su1f, in the foreign Court, hy the simple expedient of
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sending the Brltlsh Oourt’s decree to the forelgn Court
for execution. It is true that our %atute can contaln
(logically) no provision for this mode of executlon
corresponding precisely with section 39, for the reasons
already given. But-is that any reason for saying that

- this is not a mode of execution, essentially in accordance
with law, and certainly most effective in the direction
of working out vicariously the execution of the decree ?

Where, therefore, we find a well recognized and

_authoritatively established system in actual operation,
as we do, for levying éxecution under decrees of our

own Courts upon property outside their jurisdiction -

~ through the agency of Foreign Courts, there should be.
1o insuperable difficulty in giving, within these - easily

intelligible llmltS, a slightly extended. meaning. to
“execution ” and so bringing the law into conformlty'

‘with sense and facts of every day experience. If the

needs of precise . verbal accuracy, the needs of legal
technicality, overriding all other needs, really are so’
imperative, 16t the “execution” mentioned in Article 182 .
still be-regarded as the execution ‘of the Oourt which
‘passed the decree, but let it also be permitted to call in"

* aid the machinery of a foreign Court bound by re-*
" ciprocal agreement with it, to aid it in completing that
‘execution. It is true that, as soon as that aid has been
- invoked, our Statute cannot regulate the mode_‘ in which

the foreign Court will proceed to execute.” That mode
may differ in minor points from the mode prescribed

* by our Statute, but it may be confidently anticipated,

in minor'points only. Before reciprocal agreements of
this kind are made, a substantial agreement in procedure
will have been proved; that is to say, nosuch agree-

ments would be made by our Governinent with foreign -

Courts whose methods of execution were purely arbi},
trary, barbarous and inhumane. = Neither the Punjab
Chief Court nor the Madras High Court appears to have
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questioned the propriety of our Courts sending their

decrees, under such agreements, to foreign -Courts.

- They . split, however, upon a verbal hair. Doing so is,
not taking a step in execution but merely takmg astep -

to obtain realization of the decreed property. -

- If that is the only theoretical distinction, Whlle in ‘

fact we.know that hundreds of our Courts’ decrees have

been for years executed in this manner we should much E
prefer to look to and give effect to.the spirit, and discard

the letter, even if it be necessary to discard the letter.

Suéh extension, however, as we would here give to the 7
definition agreed upon by the Punjab Chief Court, and ~

the Madras High Court, does not, in our opinion,
‘necessarily violate the letter of Article 182 provided
that it is confined to proper cases, cases, that is to

. say, of foreign Courts into reciprocal engagements

with which for the execution of decrees our Courts
have through the diplomatic intervention of our
Government and of course with its sanction, formally
entered. The case before usis the case of a foreign
Court which has agreed to execute our decrees, in consi-
~deration of our Courts executing its decrees. And our
Courts have been informed of that agreement.  In
‘every case of that kind we see no reason to hold that an
f\apphcahdn well founded, to our Court to transmit its

decres for execution to a foreign Court, is not within-

the letter as it most surely is within the sense and
spirit of Article 182. ’

HEATON, J.:—We are dealing with an application to
.execute a decree. Whether or not it must be dismissed

as time-barred depends upon the effect of an application
“to'the decretal Court to send the decree for execution to’
a Court in a Native State other than a Court of the kind
described in section 45 of the Civil Procedure Code.’
This is the whole point in the case, The lower Court

decided that such an application did not make a fresh
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startlng pomt of the kind enumerated in Article 182 to
the schedule to the Limitation Act and dismissed the
apphcablon as tlme-haned In so doing he followed -
the decision in- Nawab Saadat Ali Khan v. Nawab.
Muhammad Ali Khan®. The point has very recently .

" been- discussed'by a Full Bench of the Madras High

Court in the case of Pierce Leslie v. Perumal®. The

‘ arguments are fully stated in the judgments in that case.

But as we find ourselves unable to agree in the final con-

" clusion arrived at by the Judges of the Madras High

- Court, I set out briefly the reasons which appeal to my
. mind, T{ully agree that an application, such as weAare
~ dealing with,is not an application for execution ; for it .

~ cannot he brought under Rule 11'0f Oider XXI of the

Code sand that it is not within the meaning of the words
applymg. ceesinnafOr execntion” used in Article 182 of the-
Indian Limitation “Act.. But is it not an application in

f'accordanée with law to the p1_oper Court to take some

step-in-aid of exccution? Tt is conceded in the Madras-

- case, in my opinion quite rightly, that the application -
- is in accordance with law and to the right Court, and

all that remains to be considered. is whether it is an

. application to “take a step-in-aid of executlon I.
. understand the Madras Judges to hold that by execu— i

tion” here is meant such execution as is provided for~'

by the Civil Procedure. Code and for the sake of algu-‘

ment I will concede this, though not convinced, th_@,t it’

" really is so. But conceding it for the sake of argument-
. there still’ remains to be considered the effect of the
Words “to take some step-m-ald of executlon '

T will test the matter in this way : suppoqe that as€ }
the result of an application to send a decree for execu- -
tion to a Native State Court satisfaction in whole-or in
part of the decree is obtained, as does in actual practice

. frequently happen. I feel quite confident that such:

@ (1881) P. R. No, 107 of 1881, = ~@(1917) 40 Mad, 1069, . -
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4sat1sfact1on would be recognlzed by the Court whlch
made the decree. ~ That Court would not permit its’

=

-own processes to be used to recover over again from.

the judgment-debtor what.had already been recovered
from him in the Native State. So satlsfachon of the
“decree would in such a case, have been’ actuallv aided.
What aids the satisfaction of a decree in such a manner
“aids its execution even .though the latter wo1d be used -
“in its strictly technical sense. For however you use the,
: Word even-in its most technlcal sense, execution by -
rthe decretal Court is aided, by the domg v1car10usly of
what is that Coult s business.

S

It is the business of the decretal COUlt to execute its .
own decrees and the Court is glven very comprehensive -
powers to effect its purpose. It is true that the Court
“does not go about executmg decreés of its own 1n1t1at1ve
it waits to be-set in motion by the decree-holder;

-nev.ertheless, the business of execution is the Court’s

‘business ‘so that” anything which assists realization of
‘the decree is an aid to the Cou1t and moreover an aid
_in execttion’ for something is done for the Coult Wlnch
-otherwise it might - be called on to do for 1tbelf
.execumon - o C R

S fol]ows th“tt an appllcatlon to send the decree to-
“another Court is an application to take a step-in-aid of
“execution. This conclusion, it seems  to-me, is ‘in
accordance , with the spirit as wéll as the letter of the
“law, for the law intends thaf reasonable diligence on

“the part of a decree-holder in, getting in the f1u1ts of .

‘his decree should be rewarded mnot penalized. -

The1ef01e, in my opmlon this appeal should be ‘

allowed w1th costs and the lower Court should be
d1rected to proceed with the Darkhast according to law.

Decree reversed,
J. G. R,
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