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APPELLATE“ OIVIL:

Bafore Sir Stanley Batckelor, Kt Actmg Clue;f Justwe
“and Mr. Justwe Kemp.

NARSINHBHAT BIN CHINTAMANBHAT (ORIGINAL DEFENDAl\T No 3), 1918.1 i
--APPELLANT 'v.. BANDO. KRISHNA KULKARNI (ORIGINAL PLAINTlI‘F), Januar Y. 16
RESPONDENT —

Civil Procedure C'ode (et V of 1908) sectzon 47—-—Auctzon purchaser——‘b
Whether a representatwe of the 7udgment debtor—Caurt sale. IR

" An auction- purchaser ‘at a Court-sale is not a representatlve of the ]udgment-
. debtor within the meaning of section 47 of the Civil Procedure Code, 1908.
FIRST appeal wgainst the decision of S.R. Koppikar, -
First Class Subordinate Judge at Belgaum in Dalkhast, ,
NO 4430f1909 R

Executlon proceedings.

P

. The facts materlal for the purposes Of th1s report are
- ag follows :— : . L

" On November 17,1897, the plamtlﬁ obtamed an award ’
- decree to which the plamtlif and the defendants Nos. 1
- and 2 alone were partles The material terms of ‘the
~decree are i— : o :

1. Pefendants should pay Rs. 56, 576 to the plamtlﬁ Of thxs, Rs. 575
S]lould be paid by the defendants to the plaintiff just now. .This payment
leaves a balance of Rs. 56,000. Out of this, Rs. 6,000 should be paid at the

. cnd of January 1898. If that amount is not paid by that time, that amount.
_of Rs. 6000 should carry interest at 4} per cent. from 1st November 1897 till
payment The remaining Rs. 6,000 (out of the sum of Rs. 12,575 for costs

- and interests, included in Rs.'56,575) should be paid with interest thereon

" at 4% per cent. The principal Rs. 44,000 to be- -paid off by annual instalments
of Rs. 1,000, each payable before the end of January in each year; first in-
stalment of Rs. 1,000 to be paid by the end of January 1898. If default be

’ made in the payment of these instalments, the -whole balance of principal with
 interest thereon at 41 per cent. should be recovered by the sale of the property

. mortg,ag;ed without minding the aforeoaxd instalment clause ( Varil haptache
~ hujar na dharita™). The deficit, if any, to be recovered from the person and
the estwte of the defendants S !

I‘lrst Appeal No, 168 Of 1915,
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2, The yeaxly interest “on the afore%ald prmmpal amounts to Rq 1980
For the payment of this interest, the defendants to give possession of the

" mortgaged property to the plaintiff ; or-the plaintift to take poesessmn throngh

Court. If there be any obstacle in getting possession, the deferidants should
remove it. Plaintiff to recover the Vasul of Inam v ilages—Kablapur and
Kenchanhattl and Rs. 904 out of the Vasul of Inam: village Ashte directly
from the village officers. Defendants to order the village - officers au,oxdmtrly .
and to see that the Vasul is so paid to the plaintiff. '

8 The possession of non-Inari lands is to be' given by makmg the tenants
pass Kabulayats to the plaintiff. If the defendants do nov do. this . before
. "Chaitra Sud 1 every year, if the tenants do not pay the Vasul, if the Vasul -
falls, or if the: plamm’ﬁ does not reuene the Vasul at all, the responmblht) xs_.
.on defendants head.

o R e e 8

N , 7. If the above wrxtten sums of R% 6,000(each) be not pald at the appomt- -
ed time, the plaintiff should recover the same with interest by sale (of, the
" mortgaged property) subject o the lien for the .above entioned “‘wortgage -

amount ; or the plaintiff may recover the same fromn the defendants personally"k
or he may recover it both ways. : .

4

8. The whole mortgaged property, inclnding the. whole Inam vxlhge Ashte, «
is subject to the aforesaid sum of Rs, 56,575 with 1ntercst thereon, till-the

' whole amount with intefest is. repaid, The plaintiff has hxs mortgage lien:

. thereon nll full satlsiactxon

-

- On January 4, 1901 the plalntlﬂ' preqented an apph-'
cation for execution and as a result of this, the village-

~of Aqhte——one of the properties mentioned in t"e award

decree~—was put up for sale by the Court, and was
_.purchased by the plaintiflf on January 6, 1903 The )
sale was- conﬁrmed onJ uly 11, 1903. , : B

In 1884, one Ramabal the widow .of a deceased co-

‘parcener in the famlly of defendants Nos. 1 and .2,
: obtained “a decree for maintenance aﬂalnst defend-

ants Nos. 1 and 2 and another member of  the family.
The decree provuled for, payment of arrears-of mainte-

nance, and for fature-maintenance, and it directed that“‘
if the defen(lants failed to pay regularly, ‘then’ the,;":-
plamtn‘f Ramabai mlghb take possession of certam 1d-11dS,~ '

«
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' and if the defendants falled to pay. the malntenance or -
. to-put the plaintiff Ramabai 1n possession of the lands, -

then the defendants would be liable personally, and

for the decree.

-In 1898 Ramabar ﬁled a Darkhast to recover mamte-'
“nance due by attachment and -sale of the defendants :

Inaml rights in the village of Ashte. -In pursuance of.

this Darkhast these Inami rights ‘were sold, and on -

. September 4, 1901, "they were. purchased by the ‘defend-

cant No. 3. On November 6, 1901, the sale was conﬁrmed -
.The defendant No. 3 sub%eqnently apphed for posses- -
~sion in virtue of his purchase. He was resisted by the. :
plalntﬂf and- the plalntlﬂf’s obstruetmn was .in 1905 -

removed by the Court.-

Theleupon the plaintiff ﬁled sult No 355 ot' 1905
~against defendant No. 3 for a declaration thatthe plaint- .
- iff’s title as auetlon-purchaser had priority over the -

defendants title. That sult was dlsmlssed on May 29,
"1909. - : : S v

- On December 2, 1909 the plalntlﬂ ﬁIed the Darkhast :
out of which the present proceedlngs arose against -

‘defendants Nos. 1 and 2 as ]udgment-debtms and
- defendant No. 3 asa pulchaser of the v111age of Ashte at -

the Court—sale

The defendant No 3 contended mter alia that he .
was not a proper party to the proceedlngs as he was
not a representative of the judgment-debtors (defend- -
ants No. 1 and 2); that the award decree was not
capable of execution against him as he was not a party
thereto ; that the village of "Ashte could not be sold :
over agaln and that the Darkhast against him was .

not 1n time.

The Subordmate Judge held that the Dalkhast was .

in tifne and dlrected that the plamtﬁf was. entltled to
 ILR9—6
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execute hlS decree agalnst the Vlllage of Ashte bought
by the defendant No. 3 at the Court-sale. . -
The defendant No. 3. appealed to’ the ngh bomt

G. S. Rao for the appellant : —My ¢lient, defend-x-
zmt No. 3, wasnot a party to the suit or the decree

obtained by the plaintiff and, therefore, ‘the present -

Darkhast cannot lie against him. In 1901 he purchased
‘the village of Ashte.at a Court-sale held in execution.

of the m(untenanee deelee of 1884 obtarned by Ramabai

“and as -auction-purchaser. defendant’ No. 3 was nota

. proper party to the present Darkhast, - under section 47

~of the Civil Procedure Code, 1908. An.auction-purchaser .
cfmnot be. said to be a representative of the judgment-
"debtor within the ‘meaning of section 47 of the Civil
- Procedure Code, 1908. ‘The distinction between a Court-
purchaser and a private purchaser has been. pointed: out

' by the Privy" Council in Dinendronath Sanng Jdl v
- Ramcooniar Ghose®, - Tt is said that.though the COlllb'

_purchaser acquires merely the right, title and intérest of”
- the judgment-debtor, hie acquires that title by operatlon'i~
of law’ adversely to the judgment-debtor. . Itis on this
gl ound that a Court—purchaser cannot be regarded’ asa:
representative of the judgment.debtor. Our High Cotrt- -

~-has consistently held that an duction- purchaser isnota

représentative of the judgment-debtor: - Shivrdm. .

- Chintaman. v. Jivu® 5 Vishvanath Chardu Naik v.

;Subraya Shwapa Shetti® ; Maganlal v. Doshi- Mul-"
L Fi® ;" Nardyan . Umbar® ;  Pita -v. O'humlal@’ ;
Golmlsmg Bhikaram v. Azsansm g9,

- The Madras ngh Court also has followed the Bombay
view : see Nadamum Naraymm Iy Jengar V. Veera-
bhadrd Pillai®. - ST AT

S (1880) L. RB L A. 65at p. 75, @ (1911) 13 Bom. L. B. 367.”,;_, e

@ (1888) 13-Bom. 34. -~ (®(1906) 31 Bom.'207.

. .®(1890) 15Bom, 290. . () (1910) 34 Bom 546.
- .9 (1901) 25 Bom. 631, .. () (1910) 34-Mad. 417. .-
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© The Calcutta and Allahabad. 'High\‘ Co'urts 1’15&%&%’51@ A
f‘ﬂ[adhub Sirkar® Guleari Lal-v. Madho -Ram®. Ransing..
: The view taken by these Courts has never beeu accepted
~by our Court. I, therefore, submit - that as. auctmn—- ]
“purchaser, my client ‘was 1mplope11y -joined in- the,

ia contlaly view : see Ishan Chunder. Sirkar V. Bem

Darkhabt pr oceedlngs

'> A Coyayee with S, M. Kaz/czm for the 1esp0ndent ~We:
~ submit that ’ohe village of - Ashte is liable to be sold in ~
execution of our decree. . At the auction sale in execu-
- tion of Ramabai’s demee, the right, title and interest of

defendants Nos. 1 and 2 was ‘sold and purchased by
;defendant No.3. We are seckmg to enforce the demee

- against, among other properties, Ashte, that is, agamst

_the interest of our judgment- -debtor, defendants’ No. 1

'_fand 2,as 1t ensted p1101 to the pulchase by defend—
ant No. 3. ‘ : » :

It is contended that defendant No 3 cannot be pro- |
 ceeded against in ‘execution - proceedln(fs ‘Assuming

‘that the contention is sound, what ‘is 1t that . the
lower: Court has done.? ‘It only allows us to sell

the interests of defendants Nos: ‘1 -and 2 .in-the .
- village of Ashte, irrespective of “the- hands which
hold it. Under these circumstances we made -defend-.
* ant No. 3 a party in order -that he may be heard in his -
- defence. We did not” join him-as‘a debtor. We-joined:

“him in order to dispose of all ‘the. dlsputes about the
. pIOpelty once for all , .

’ Defendant No 3 bought the propelty pendmg execu-
tion of our Darkhast and so the doctrine of lis pendens

would apply ¢« Bymmﬂ V. Chumlal(”) Samal - v.

Baboji®.
M (1896) 24 Cal. 62 ) (1902) 27 Bom. 266.¢ .
2 (1904) 26 All. 447 - - (1904) 28 Bowm. 361. .
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As reoards sect1on 47 of the Civil Procedure Code
1908, we rvely. upon - Ishan Chunder Sirkarv. Beni
Madhub ka’arm Gulzari Lalv. Madho Ram(’) L

At the most joining ‘defendant No.'3 would be an-
irregularity not affecting the merits of the case and so0

‘would be cured by sectlon 99 of the Civil P1oeedure
_Code, 1908 : szmannav Putabhata®. L

"~ BATCHELOR, Aa. 0 J.:—The present appeal Whlch is
brought by the 3rd defendant in the suit, arises out of

. the same proceedings as those which have been descub- -
- ed in the appeal ]ust decided®. The facts already

noticed it is unnecessary to recapltulate It is enough

_ to refer to the following additional facts. In 1884 one

Ramabai, the widow ofa deceased .coparcener in- the

family of the defendants Nos. 1 and. 2, obtained a

decree for maintenance against defendants Nos. 1 and 2-

~and another member of the family. That decree provid- -
.ed for payment of arrears of maintenance, and for future -

mamtenance and- it ‘directed that if the defendants
failed to pay regularly, then the p1a1nt1ff Ramabal <

- might take possessmn of certain lands, .and if the
*"defendants failed to pay the maintehance, or to put the

~plaintiff Ramabai in possession of the lands, then the
.- defendants would be liable personally, and their im:"

moveable property would ‘also be answerable for th'e'f

“decree. In 1898 Ramabai filed a Darkhast “to recover. |

the maintenance due by attachment and sale of the

‘defendants’ Inami rights in the village of Aghte In:
- pursuance of this Darkhast these Inami rights Were
"sold, and, on the 4th September 1901, they: were . -pur-"
. chased by the, present appellant, the 3rd defendant On
. the 6th of November 1901, the sale was confir med

Now in 1egard to the position of the plalntlﬂ’ he as.

I have already stated in the foregoing appeal obtamed

(0, (1896) 24 Cal 62 ® (1899) 2 Bom. L. R: 90
@ (1914) 26 All. ”447 , @) Ante p. 309.
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a’ deeree on an award on the 17th Novembel 1897
Among the propertles put in mortgage. by -that demee
“'was this village of Ashte. “On the 4th January 1901, the
plalntlff presented an apphcatlon for execution, and as

the result of it this village of ‘Ashte was put to sale by"

the Court, and, on the 6th*January 1903, was purchased

by the plaintiff, The sale was confirmed on‘the 11th July -
©1903; Thie defendant No. 5 subsequently applied for -
possessmn in virtue .of his pulchase He was resisted g
- by the plaintiff, and the plalntlﬁ’s obstluctlon was in
1905 removed by the Court. Thereupon thé plaintiff -
filed Suit No. 855 of 1905 against the 3rd defendant for

a declaration that the plaintiff’s title as auction-pur-

chaser had priority over the defendants 'title. -That
- suit after some vicissitudes was. ultimately dismissed. "
No appeal appears ‘to: have bheen plesented by -the

plaintiff, but on the 2nd December 1909 he presented

this present Darkhast in which he ]o1ned the 3rd_.

- defendant for the ﬁrst tlme

On behalf of the 3rd defendant Dlvvan Bahadur Rao’s
first contention is that under seqtlon 47 of the present -

Code, his client was not a proper or a permissible party
.to these proceedings. Other objections also were raised
~ by ‘the learned pleader, but as, in my -opinion, he ‘guc-

ceeds upon this first point, it is unnecessary to- cons1der‘ '

“the other :contentions. This objection really depends
upon the answer to -the small question whether. the
- auction-purchaser is. or is not a representative, within
the meaning of section 47 of the Code, of the judgment-
~ debtor. Mr. Rao contends that he is not, and if that
contention is justified, then the proceedings as against

the 3rd defendant were cleaﬂy without authority. It

- seems to me that by a long course of decisions of ‘this
ngh Court, we are now committed to the. view that

an auctlon-purchaeer is not a representative. of the *
]udgment -delitor within: the meaning of section 47 of -

w1918, -
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w8

the Code If that view is Wrong, it must be left to the

, Leglslatme to correct it.. Celtalnly we could niot - now
- correct it. - Nor do I think the’ quesmon is one which
. needs 1efe1ence to a Full Bench, for it appears’ to me,

- with all respect to the learned J udges of the Allahabad

B ';-

wand Calcutta High Courts, where the other opinion has
. been accepted that - there is at least as much to be sach
- in favour of the Bombay view as in favour of the com-
~trary view.  The decisions to which I refer are Gulzari
. Lal.v. Madho Ram® and Ishan Chunder Sirkar: v.-
" Beni Madhub Sirkar®. 'In Madras, however, the- de-

cision has ‘gone the other way : see’ Nadamuni Naray--

ana Iy yengar v. Veerabhadra Pillai®. 1 guite.concede
- that the word “ representative ” occurring in section 47
-~ cannot be vestricted to the sense of _the phmse ¢ leaal

: 1epresentat1ve as that phrase is specially - defined in -
* section 2 clause (ii), of the Code. It ‘still, however,

* remains to be considered whether the aucuon-pm chaser

~ata 00u1t-sa1e can fall within the deﬁnmon

~ Now 1n‘ Dmendmnath Sannyal V. Ramcoom\rar‘
Ghose®, their, Lordshlps of the vay “Council ob-

. serve upon the marked difference which exists in =
; the position of a -private purchaser and that of a Court

p_urchaser «“ There is”, they say, “a great distinction .
between a private sale in satisfaction of a decree and a

+sale in execution of a decree. In the founel -the price -
s fixed by the vendor and pulcha,sel -alone ; in the -
- latter - the -sale. must be made by. pubhc auemon _
: conducted by a public officer, of which nctice must be
- given as directed by the Act, and at which ‘rhe puhhc

- are entitled to bid. Under the former the ‘purchaser

© derives title through the venddr, and cannot acquire a-
‘better title than that of the vendor. - Undcl the latter:
: the purchaser, notw1thetandmw he acqulres melely the

M (1904) 26 Al 447. . . © (1910) 34 Mad, 417.

@ (1896) 24 Cal. 62 - - - @ (1880) L: R 81 A. 65 &tﬁ ¢5
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1\1ght title, (md interest of the ]udgment debtor acquwes

that title by operatmn of. hvv adver sely to the. Judgment-‘
debtor ”o - ar R

It is’ th1s dlstmctlon Whlch, as T read the cases

lies at the basis of this -Court’s. decisions ‘that .a" pur-:
chaser af a Court-sale cannot be regarded as the repre-
-sentative of a party, adversely to;vvhem' be has acquired
his position. - This is pointed out by Sir Charles Sargent =
‘in Vasanji Haribhai v. Lallv Akhu®, where it is said ;-
'“There could be no quebtlon of estappel by conduct .~

between the judgment- debto1 and the puwhaser at

;‘fmctlon “who dérives his title from proceedings which
are entirely i ¢nvitum as regards the former.” In:
‘Shivram Chintaman v. Jivu® and Vishvanath Chardu

Naik v:. Subraya Shivapa Shetti®, we have clear

- decisiong' that the Court-purchaser does not possess/

. this replesentatlve capacity; and this view has con-
_sistently prevailed in this Court, as may be ascertained

~on referénce to such cases as Narayan v.. Umbar®, :

Pita V.  Chunilal® - and.. Gokulsing 'Bhikaram v.

Kisansingh®. . Some attempt to divert this current of -
authomty seems to have been made by reason of the -

Puvy Council’s decision in Prosunno ‘Coornar Sanyal

v. Kgsi Das Scm yal®. But that this attempt was based -

upon a m18f1pp1ehens10n of their Lordship’s ruling

*is-clearly pointed out by Sir Lawrence Jenkins C.J.,: "

in Maganlal - v. Doshi Mulji®. Sir Lawrence there
. says, what a study of the Privy Council demsmn makes

" plain, that “ their Lordships did not hold the auctlon- -

purchaser to be a party ora replesentatlve -they merely
- held that his interest in the result did not prevent the '
question being one between paltles In that ‘case, f01

‘vUJ(1885)9 Bom. 285, ‘;-) G)(1906)31 Bom. 207.
) (1888) 13 Bom. 34. . . @ (1910) 34 Bom. 546."
() (1890) 15 Bom, 290. i"~(nameR49LA1%.

(0] (1911) 13 Bom. L B 307 (9) (1901) 25 Bom. 631,
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».;élé. ‘ “the sake of the argument ‘then before the - Court Sl]:"
*  Lawrence Jenkins was content to assume that: the auc-

«Nﬁ;ﬁm_ | tion-purchaser filled the representative character.. But
YBAQ; - it must be noticed that the assumption: was made only

" KRISHNA. ~ for the purposes of the -argument, and the Chief J ustice
" saysthat“I doubt whether he can. claim this- charac-
ter.” In view of thls uniform course of decisions. on -
this side of India, which appears to me to have a reason- .
“able basis in the words of the Code, I think, that
' Mr. Rao’s argument must be conceded that the auc--
“tion purchaser here, his client the 3rd defendant, was
“improperly joined as a-party to these proceedings. It
* follows, therefore, that on this ground, and on. th1s:
ground alone, the present appeal must be allowed, and -
~the 3rd defendant must have hlS costs throughout

Appeal allowed

3. G R 5

AP]?ELLATE CIVIL.

Befme Mr. Justwe Beaman and Mr. Juatice Heaton

. .1'918. o JANARDAN GOVIND KARGUPPIKAR (0RIGINAL PLAINTIFF) APPELLANT v -

- NARAYAN KRISHNAJI KARGUPPIKAR AND ANOTHER (ORIGINAL_Q»

Januar 18.
: y - DEFENDANTS) RESPONDENTS,®

;.:‘Indmn Lzmztatwn Act (IX: of 1908), Article 182, clauses %) and (6)——Step- »
. in-aid of ewecution—Application to transfer the decrec to the C’ourt of a-
Natwe State for ewecutzon : . :

. An apphcatwn made to'a Brltlsh Indian Court to transfer its ‘decrees for exe- .
*cution to the Court of a Native State, between whom'and the British Govern--
. ment there exists an agreement to execute e'wh other’s decrees, is a step-in- .
aid of execution within the medning of Art1cle 182 of the Indlan lextatlon
" Act, 1908. B :

- ® First Appeal No, 107 of 1917.
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