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Bej’ore Sir Stanley Batchelor, Kt ., Acting g Chzef Justice and Mr Justzce Shah. K

SHIDAYA VIRBIIADRAYA KODLINATH (omGINAL PLAINTIFF) 1918
v APPELLANT v. SATAPPA BHARMAPPA MUTGOUDA “AND OTHERS

Januar 31
(ORIGINAIr DEFENDA\ITS), RESPONDENT@ v :

R

Del,khcm Agr zculiunsts - Relief Act {XV]I of ]879) section 48——The wmds -
. penod of lumtatzon prescmbed’ in the -section, Constr uction Qf—Wkether tlzel. .
- words 'refer only to the period expressly -provided in the Limitation Act—. .
- Decree— Execution—Conciliator's certzﬁcate—-—(hul Procedure - Code (Act v
’ '»,0f 1908}, Sectwﬂ 48——-Lzmzlatwn

. A de(nee was obtamed on Octobe1 28, 1899, and was followed by tluee’ :
. Darkhasts which had been made within the tlme allowed " The fourth
Darkhast was presented on August 23, 1913, that i is, more than twelve years -
~after the decree. - InJ uly'1911, the judgment- credltorapphed for a conciliator's 5
certlﬁcate the suit being governed by the Dekkhan Agriculturists’- Rehef
Act, 1879: The certificate was obtained ‘on March 29, 1913. A questlon
“*'being raised whether under section 48 of -the Dekklian Agriculturists’ Relief
Ac’c 1879, the Judgment creditor was entltled to exclude the interval of time
occupled in obtaining the certificate in computmg the period of lnmtatlon
prescubed by gection 48 of the le Procedure Code, 1908 :

" Held, t‘:mswenno the question in'the a{ﬁrmatlve, that the words * the penod .
of limitation pr escnbed for any sujt or application” in sectzon 48 of the .
" Dekkhan Aguoultuusts Rehef Acf 1879, were general and comp1ehens1ve and
" referred to the limitation. prescribed in any ‘law ‘for the time being in force.
They could, therefore, control or modify the period of time allowed not only in .
" the statute of limitation but also that in sectlon 48 of the Civil Proeedure
- Code, 1908. .~ ' o :

o ’ ¥ X
)

" Dayaram v. Lamman (1) dlstmgulshed . »

SECOND appeal aﬂamst the demsmn of C. O Boyd
Dlstmct Judge- of Belgaum, confirming the decree.
,passed by P. Shriniwas Rao Subordinate Judge at Ball-

Hongal
4 E‘{ecutlon proceedmgs- .
# Second Appeal No 866 of 1916

, ) (1911) 13 Bom. T.. R. 284.
: I('Lﬁ 8—6 : :
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" The deeree unde1 executlon was passed on October 28 )

j1899

: The first Darkhast apphcatmn was. presented on

‘October 28, 1902. Second on October 92, 1905, and thev

thnd on December 8 1908.
- On J uly 1, 1911 the 1udgment-cred1tor apphed for a

:_concﬂlator S eermﬁcate and it was granted to him. on
,May 29 1913

' Then the fourth Darkhast Was presented on August 23
k 1913

" The decree-holder pleaded that on excludmg the tlme

Jtaken in obtaining the conciliator’s certificate, as requir- -

‘ed by section 48 of the Dekkhan Agncultunsts Rehef :

‘ Act 1879, the last Darkhash was in tiie.

The ]udgment-debtor set up 11m1tat10n asa bar on'\
the ground that the Darkhast being présented more
than twelve years after the date of the original decree.“
the Court could take no action for the execution of the
said decree -under section 48 of the C1v1l Pxocedure'

. Code, 1908,

- The- Subordmate Judge relylng on the rulmg in
Dayaram v. Lazman @ held that the defendant’s plea

~ought to prevail and the pla1nt1ff could not be allowed
« to take advantage of the saving clause in section 48 Qf
- the Dekkhan Agriculturists’ Rellef Act, 1879. .

The District Judge, on appedl confirmed the decree '
The plamtlff appealed to the H1gh Court P
A '@ Desai for the appellant --The questlon in thls

“appeal is whether section 48 of the Civil Procedure

Code, 1908, is not controlled. by section 48 of the De-

" kkban Agriculturists’ Relief Act, 1879. . Both the lower
_.Courts have answered it in the negative and have held-

- @ (1911) 13 Bom. L. R. 284.:
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;that our apphcatlon for executlon is barred. by the 'i918r'
‘ twelve years’ rule laid down in section 48 of the Cwﬂ s :
‘Procedure Code, 1908, | vféﬁﬁlﬁ-

+We say we are entitled to exclude  the time spent by Tk

-us in obtammg the conciliator’s. certxﬁcate -If that is- SATAPP,'A
done, our Darkhast is in time. Section 48 of the CPAMHAPPA
: Dekkhan Agriculturists’ Relief Act; 1879 has to be read
“with section 47 thereof. Section +£7 makes it obhgatm y
ona party’ applymg for -execution to- obtain a conci-~
llator s certificate and section 48 dlrects that the time
80, taken up in applymg for a certificate ¢ shall be
excluded 7 - Section 48 does not say that this method of +
computmg the period ef limitation islimited to that
prescnbed by any particular Act or any ‘particular part’
thereof The words are very general ‘The « 'period of .
hmltatlon prescribed ” may be that ‘prescribed by
Limitation Act or by the Code of Civil Procedure. The,
~case of Dayaram v. . Lazman ® relied on by the lower
, Court does not really apply to the facts of this case. In-
that case the party seekmg relief wanted to add the
"period spent in obtaining a conciliator’s certificate to .
that allowed by section 31 of the Limi tation Act, 1908,
Section 31 allowed u period of grace of two years. _That
was the maximum period allowed and no further period *
‘of concession whether under section 48 of the Dekkhan
‘Agriculturists’ Relief Act 1879 or otherw1se could be '
“tacked on to it. . T ,
" On the day we applied for a certlﬁcate our Darkhast
\Was in time.. The conciliator - took nearly two.years to"
grant the certificate. We say we are entitled to deduct
“this" perlod in computmg the perlod of limitation
“prescribed. by . sectlon 48 of the ‘01v1l Procedure
Code, 1908. : : , e
. H. B Gumaste for respondents Nos. 2 to 4 —The
word ‘ entertained’ in section 47 of the Dekkhan Agrx-
culturists’ Relief Act, 1879, shows that it is not necessary
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.f01 the palty to. Walt t111 the con0111at01 s cert1ﬁcate is
e obtalned The party. can-apply. in execution and then

"iproduce the celtlﬁcate The section 48 of the "Civil

S Plocedule Code 1908 stands -by. itself and 16 other
\ sectlon or- sectlons can -control its operatlon It is an
\absolute bar and the ‘penod mentioned therein ‘cannot
“be extended by section 48 of - the Dekkhan Agricul-
"turlsts Rehef Act, 1879. The case of Day Ja1~am v. Laz-

: mcm“’ is in point and there the Court did not ﬁllow

the palty to-exclude. the time- tftken in obtammg ihe

: conciliator’s certlﬁeate The word plescrlbed 1n
“ section 48 of ‘the Dekkhan Agriculturists’ Relief Act,1879,

A."Ameans as held in - Dayaram v. Lazman®, plescmbed in
2nd. Schedule of the Indion Limitation Act; -1908,. and
: not elsewhere or 111 any other Act '

BATCHELOR AG.C. J.:—This isap appeal in executlon '

'and the only- questlon involved is whether the apph-:

cation to execute is barred by tithe. The. decree was
obtfuned on the 28th October 11899, and was ‘followed
by three Da1khasts all of -which must, for the purposesf

-.of thls appeal ‘be taken to have been made within_the;
~time allowed.. The foulth and present Dalkhast is
'd‘tted the 23rd August 1913, that -is, more than twelve:

years after the decree. The delay, however,-is sought- to

‘be excused in this way.- The suit was governed by the .

‘Dekkhsn -Agriculturists’ Relief Act, and o the 1st of -
July 1911, the appellant, the judgment-creditor, applied |

fora: conciliator’s certificate, as under the -Act he was .
. then'boun'd' to .do. He did not get the cert1ﬁcate Al
“the 29th - March: 1913, and the -only questlon to’ be
' answered in. the dppeal is whether under section 48 of.
;the Dekkhan Agrlculturlsts Relief' Act, heis entltled‘.
“to exclude this, 1nterva1 of time. occup1ed in obtaining.

thls certlﬁcate

> The learned J udges below have both held ‘against the

‘]udgment-credltor but the only ground for\the}u decision. -
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is the rulmg of tlns Court in Dayamm v. Lax-

man®,. "If that case, however be read with attentlon,
it will, I think, be' recognised that it has ‘no. bearing -

‘whatever upon' the questmn now. in controversy.  For- - -
‘the ronly point in Dayaram’s case® was whether the .

phrase “the period of limitation prescnbed ” in- sec-
tion 48 of the Dekkhan Agriculturists’ ‘Relief Act, could
‘cover not only the period of limition expressly mention-
ed in an Article of the L1m1tat1on Act, but also: an added
‘section of that Act, namely section 31 under . which a-
‘special temporary concession was allowed to mortgagees.-

The Court held that the words “the period of limi-.

“tation -prescribed” in section 48 of the'Dekkhan
_Agucultuusts Relief Act must refer only - to “the
period expressly prescribed in the L1m1tat1on ‘Act, -
‘and could not include the exceptlonal concessmn
rsubsequently allowed - With -all that,_however, we
‘have nothing to do here, where the question which

_confronts us is totally different, and is this, whether

the Words “the period of limitation prescnbed ” in
section 48 of the Dekkhan’ Agrlcultuusts Relief - Act
‘can control or modify, ‘the period of time . allowed
“not in the Statute of L1m1tat10n at all, but in section 48
“of the Civil Procedure Code. It is necessary. for -
.the judgment-debtor -to contend for the negative, but
it appears to me clear that the affirmative i is the correct .
answer, In the first place, if it had been the intention -
‘of the Iegislature to enact that the period of limita-
tion in section 48 of the Dekkhan Agriculturists’ Relief
'Act-should be exclusively that period of limitation to be
~ found within the Limitation Act, nothing would have
" “been easwr than to express that" intention olearly ‘So
"“far from this being done, we ‘have a complete omission
of any reference to the Limitation Act, and ‘the words .
' are general and comp1ehenswe, namely, “ the per1od of
L (1) (1911) 13 Bom L . 284,
1 L R 8-_7 ;
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11m1tat10n prescrlbed for any suit or apphcamon e That '

- I take it means the pemod of 111n1tat10n prescubed in

- any law for'thetime being in force, and it seems to-me
.. clear that the intention of the Legislature in “enacting. .
- this section 48 -of the Dekkhan Agriculturists’ Relief Act

* ‘Wwas to'secure that thé 3udgment creditor, compelled by ‘

the new Aect to. approach the conciliator for a cermﬁcate,
‘was not-to be damnified by any.lapse of time-before the -
‘conmhator gave him the- certificate.  But unless the
3udgment—cred1tor s argument is to be allowed in: thls
-case, itis mamfest that grave injustice must. often ensue.
- For;ifr We supposé that, a week ‘before the expiration of
the twelve years; the judgment-creditor approached the -
COncﬂntor for a certlﬁcate and the conciliator then, as
he did here, slept- over the matter for the space of two
years the gudgment-credltor must inevitably be out of‘
-time through no fault of hisown. This result, it appemrs )
to me, it was. the’ Pprecise intention.of the Leglslature to’
‘avoid by sectlon 48 of the Dekkhan Agriculturists’ Relief )
Act.. And our present case is little less strong than that-
Whlch I have put,for on the 1st July 1911, when the ap-
phcamon to the conciliator was made, it"was admlttedly'
An time. " This view of the case seems-to me to réceive
dnect support from the lanrruage employed by the Legi-
slature i in Artlcles 181 and 182 of the Limitation Act of
/1908, ‘for those Articles deal with ‘applications provided or
-not prov1ded for by sectlon 48 of the Code of Civil Pro-
edure : Oleaﬂy, therefore, in the mind of the Leglsla- g
ture sectwn 48.0f the Code of Civil Procedme prov1ded -
. penod of limitation,and I can see no reason for think-
ing that the, pemod_ of limitation thus provided falls
out51de the general words employed by the Lemslatmej-
in, séctlon 48 of the Dekkhan Agriculturists’ Relief. Act..
On these’ glounds ITam of opinion that. the appeal must
be alloWed the lower Court’s decree must be reversed :
and the Darklnst must be ploceeded Wlth as belll“ in
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t]me The appellant to have hlS costs. It.wﬂ] be Open R A

to the respondente if so advised, to Taise apomt fof- o =
- -". HI DAYA

hmltatlon as.to-the, earher Darkhasts Vmamm- .
A RAYA

_»SHAH, J.:—1I agree. -

- ' S SA'I"AP‘PA"‘

Decree reversed . Branuarra:,

J.G R.

coon

PRIVY COUNCIL.*

BHAGWANDAS PARASRW[ (mmm«)m BURJORJI RUTTONJI . P ci"l
, Oy

BOMANJI (DEFENDANT) i PR o ‘
: W 19177

[011 appeal from the High Couxt of J udu.ature at Bombay] I T
e o -+ October -
Wagewng contracts—Comman *intention to wager essentwl—-Spwculatzon not‘,?' %‘75' 29;
‘ Novem--".

N “equivalent to wagemng——Pakkl Adat—Contract Act { IX of 1872 }, sectzon 30 der 2()
“~Bonbay Act 111 of 1865, sectzons 1 and 2.

Speculatlo‘h does not necessarilyinv o]ve s, contract by way of wager, and to /ﬁ/4 [/ 2,}
consmute such a contract a common mtentlon to wager is essentlal

Fven if one party to u contract were a speculator -who never mtended to*
give delivery, and_ that fact was known to the other party, yet in the absence
> of any bargam or understanding, express or implied, that the goods were not *
_tobe delnered that- would not-.convert a'contract. otherwise mnoccnt into _
a wager; nor would the mere fact that as to the greater ‘part of- the goods
. there was no delivery but an ad]ustment of claims, vitiate the transactlon :
"o Palki Adat dealings are well established as a legxtlmate mode of conducting
- commercial business in the Bombay market. = . SR DRI
. Held (reversmg the decxsmn of the- Appellate High', Court)— that ithe"
. ontracts in suit were not wagcnng contracts

. APPEAL 51 of 1916 from » ]udgment and decree (28th
;Marcln 1913) of the High Court at Bombay in its appellate
]uusdlctlon Whlch revereed a ]udgment and decwe

- . . Ll - .. p D -

.

e py Ment --Lord Bucl\master, Sll’ John Edge, Su Walter Plulhmore, Bart.,
and Sir Lawrence Jenkms. : :
ILRY
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