C L1918,

34 INDIAN LAW REPORTS. [VOL. XEIL

-Jaﬁuary 16.

[N

‘-

APPELLA’I‘E OIVIL

Befme J[r Justzce Beaman and Mr. Justice Heaton.

MANAGER VITHOBAA MADHAV SHA\*BHAGI AND * ANOTHER (OBIGIX\AL )
DEFENDANTS Noss 2 and 3), ArpELLANTS . MADHAV DAMODAR

SHANBHAG AND OTHERS (ORIGINAL PLAINTIFFS AND DEFENDANT -No. 1)
REspomDENTs* Lo

.r‘,

Cont'ract—Sale—Sale on condmon that the vendor or his -descendants should

L haw the mght to repurchase—Nature of the right reserved,, whether per sonal
v 701' asezguable—Speczﬁc Relief Act (I of 1877), section 23——C'onstructwn of
& 'document—Second Appeal—C’wzl Procedure Code (Act af 1 908 ),
: :-‘section 100 . ~ ' .

- One v obtamed a decree egamst G. G bemg unable to satlsfy the- decrehl
debt sold his land to V in 1903 on condition that after the lapse’ of. ten
. years G or hls descendants should have the right to re-purchase it- - within two »
years for the same price for which,the land was sold. After the death of ' G,

- his son was his only descendant and on his death his mother took . as he1r

- She sold therights resewed to G and his descendants in the sale deed | to one
M who in tarn sold them to the plalntlﬂ:‘s A suit havmg been brought to .
recover poséession of the land sold by @, 'the question was:raised ‘whether . on

- the terms of the sale deed of 1903 the intention of the parties’ was *that. the -

right reserved was to be a right personal to G and his descendants or .a’ nght :
whlch he could ‘assign to any other person. . L )

" Held, on the construction of the sale deed, that the meentlon of the partles '
wag that the ass1gnees outside the’ family would not enforce the contract -

. specifically. It was a case ;of personal quality. mentioned in - section. 23 ;;
~ of-the Specific Relief Act, 1877, as the personal quality need not necessarily -

be restncted to particular skill or learning but might include anythmg peculiar. -
t0 & man or his descendants which would entltle them to spemal favour at the .
hands of the other contractmg partles :

In second appeal the Hl"‘h Cou1t w1ll have as good a rxght as the ]ower
appellate Court to put its own construction upon a document as a whole in
order to arrlve at the mtentlon of the parties. therefo.’

SECOND appeal agamst the deOISIOIl of E. H Leggatt

" District J udge of Kanara, confirming the decree passed
by S. K. Patkar Subordmate Judge at Kumta.

°Second Appeal No, 1069 of 1916.
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Q Sult to rec,over possessmn L 1918.

The land- in’ suit originally belonged to one. Gldd Virmoss™
;I—Iegde.’ Tn 1902 Hegde’s creditor, “Vaikuntha, obtained ‘MAE?*%"-"
_a-decree ‘against him for certain sums- borrowed. for - Mapmav+
family necessity. Hegde being unable to satisfy the - I?AM?DAB';“
“ decree sold the land -in d1spute to the decree-holder ’ ‘
Valkuntha by a conditional sale-deed 'dated March
'8, 1303, in satlsfactlon of the decretal debt The
ter’ms of the sale-deed were :—

o S In accordan(,e with the decree passed in that smt Rs 246-3- 6 are’ due to
~you which you seek to recover by executing the decree agamst me. " A§ «
) unnecessary costs would be incurred by such execution of the decree, and .as
-I am not in poése_ss_ion of sufficient funds to satisfy .the -decretal amount, the
‘members of my family including myself, entreated you to purchase, in
. discllarge of (Rs.~200) two hundred rupees, out of the above mentioned
. decretal amount, the survey numbers shown in the Khafas given below [ °
As you acceded to our entreaty, the aforesaid -lands described below subJect
~to the mulgeni have been sold to you in virtie of this deed . . . J
You and your descendants from gencration - to genexatlon are to _enjoy -the.
-same and you alone are at liberty to make any arrangement which you think
: ,ﬁt in the event of the mulgenidar (p ermanent tenant) surrendering his lease to
you ' Tand my descendants have no right nor title in the lands sold to you.
All the rights are yours. I am responsible to get the Khatas transferred
(to your name). If within two years after the next ten years, we (I or my
descendants) get together in our hands Rs. 200 being  the: amount obtained
“ froin you in respect of the sale and if Tor my descendants repay (the same)
““to you, then you ‘are to reconvey ‘the sajd property to us. " If we do not pay
- within, the fixed period, we shall have no right thereafter of re-purchase.”

- On November 27, 1905 Hegde’s widow  who in-
herlted the property as heir to her deceased son sold
her right in the land in suit with the other property to
“one Manja Hegde. Manja sold half of the property he.
‘purchased to Nagama %om Shiva Hegde. On March
18, 1912, Nagama sold the same to plaintiff. No. 1. On
June 17,1912, Manja sold the remaining half to
'plaintiffi No. 2. Plaintiffs- offered to. repurchase the
larid from the heirs of Vaikuritha (defendants Nos. 1t0 3)
under the terms. of the sale deed of 1908.- They hang
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refused the p1a1nt1ffs filed the, su1t to redeem and tof

© recover possession of the land

: MADHAV e

The defendants 1 to- 3 contended that the cond1t1on

" in the sale deed of 1903 was inserted for the personal

MADHA\ .

DAMODARi gbeneﬁt of the vendor and'h1s descendants and that

the assignees from the vendor could not take advantage

of it-to re~purchase the land in suit from the defendants.

The defendants Nos. 4 to 6 were the ass1gnors of the j

plamtlffs

" The Subordinaté Judge allowed the pla1nt1ffs clalm :

: holdmg that there was nothing to show that the con-
~"dition in the sale deed was restricted fo the vendor and

his posterlty that the vendor reserved -to himgelf a

_.right to- re-purchase:.the land at a pa1t1cular perlod

which right was capable of ass1gnment under sectmn 6,

- of the Transfer of Property Act, 1882.

.:On appeal, the District Judge, confirmed the decree ,
The . defendants Nos 2 and- 3 appealed to the'

High Court.

G: P. Murdeskwar for the appellants —I subm1t

- that the lower Courts were wrong in holding that “the’

~ contract to re-purchase was assignable. The sale deed

“disclosed either a mortgage or a sale out and out with .
- a convenant to repurchase It was common ground

that it was a sale out and out. The covenant in

- the deed is similar to one in the case of Situl Purshad
_ V. Luchini Purshad®. The Privy Council held in that
" case that the power of repurchase was ‘personal to "the
- vendor and could not be ass1gned see. also. Jhanda.
-~ Singh " v.. Wahid- ud-dm(’) Conditions on the ex- .
‘ercise ‘of -options are strlctly construed Dart on
~ Vendor and Purchaser, pages 272 and 835. - The 1nten- ,
~"tion of the parties was that the vendor’s family- only"j

and no others ‘was to have the benefit of the convenant?‘

@ ussa) 10 Cal. 30 atp 35, @ (1916) 38AH 570
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to re-bu}ehase The Vendm conmacted that he 01 “his:
descendants would ' pay “from their own pocket: The -

_ cage of Uthandz Mudalz V. Ra Jm’achamm 1s m pomt

[COURT —The contract is not ass1gnmb1e 1t is ne1ther ‘

an actlonable claim nor an mterest in ploperty 1

That is so vide section 54 (2) -of . the Transfer of
Property Act 1882. The plaintiffs have pulchased a
mere nght to sue.

N@lecmth Atmaram f01 the: 1esp0ndents Nos 1
“and 2 :—The question of-intention is one of fact. Both
_the Qourts below have taken the view that parties did

-not intend that the convenant should be personal. * The
contract ‘to re-purchase is “property”’ within the mean-
" ing of section 6 of the Transfer of Property Act, -1882.

- The term * prope1ty is used there in the widest sense. .

The contract in question is assignable : see section 23 of
« the Specific Relief Act 1877. It isonly when'a personal
-quality is involved in the contract . ‘that it -is not
ass1gnable

'BEAMAN, J. —~In 1908, Gldd Hegde bemg 1ndebted to
" Vaikuntha, and Vaikuntha having Obtained a“ ‘decree
Whlch Gidd Hegde was unable to satisfy, Gidd Hegde -

: sold the land in dispute to the decree-holder on condi- .

. tion that after the lapse of ten years Gidd Hegde or his
descendants should have the right to re-purchaseit with- -

Cin two years for the same,price for which the land was ‘

~-pold. After the death of Gidd Hegde his son ‘appears to

* have been his only descendant and on his death his

_mother took as heir. She then proceeded to sell the
. right; reserved to Gidd Hegde and his descendants in

* the sale-deed of 1903, to one Manj Isra, who in' turn '

. seems to “have sold half to: ‘the plaintiff ‘No. 1 and the
. otherhalf to the plamtlff No. 2. - :

o (1905) 29 Mad 30¢

“1'91'8}»:.

-

n j ‘VITHOﬁA :7- i

-MADHAV"

MAD'HAV;
DAMODAR.' :
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Al
The- questlon for our detelmlnatmn is whether on the

"‘terms of the sale-deed of 1903 and in the hght of the
facts and cncumstances then existing, the intention of
' the parties was that the right reserved was to be a -

" Mapnav . -
- DAMODAR.

personal right to Gidd Hegde and his descendants ora

“right which he mlght assign ‘to any other person. The

assignability of interests in land arising out of contracts
has been so long: recognised in, England that no d]ﬂi—l :

.culty ever appears to be felt nidw in reconciling it Wwith
~the fundamental doctrine of all contracts, namely, pri-

vity between the contracting paities. This difficulty
“becomes more apparent and often has been felt in Eng- °
- land where contracts affecting moveable property, such
‘a8 the supply. of chalk in Tolhurst v. Associated Port-
'lcmd Cement Manufacturers, (1900)™, or the supply of

eggsin in Kemp v. Baerselman®, have been assigned.
But running through the whole of this luw, whether 1t’

“relates to immoveable or - to moveable property, Where'

the rights originate in contract, we think it safe to say -
that the principle is that Oourts must decide whether it o
was the intention of the promisor to make the contract

. pe1sona1 to the promisee. In- India even the general
v‘prlnclple now so well settled in England is much ' com-

plicated by the provisions of the Transfer of Property.
Act. That is the Statute which governs Courts in this

'.country and it becomes extremely difficult under its "
_provisions to say that a right, if it be a right, of the kind
~in suit here can be transferred at all. It falls outside,.
”the definition of' choses in action, for these are confined
: excluswely to moveables: Nor can it very easily be
* brought “within the’ terms of section 6, for correctly
~analysed it amounts to no more than a contract on the.
. part of Vaikuntha to sell the land to Gidd Hegde and
_his descendants” after the lapse of a certain time at a
"certam price, and such mere contract or ag reement for

® [1903] A. C: 414, " @ [1906] 2 K. B. 604
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the sale of land creates no 1nte1est in the land as ex-"? 1918 ’i
pressly declared in section 54. It is dlﬁicult therefore, - — t

VITHOBA - .
to say what form of property eould be transferred in a ; Mapmar
‘case of this sort within the meaning and language; of "'Ui\i.Agfu;';f
the Transfer of Property Act. 'Walvmg such dlﬁ“leultles " DAMODAR. ~
however, and ‘confining ourselves to what we conceive =
the true ground of all cases of ﬂus kind, we are very -
“clear, although in th1s We differ from the lower Courts,
that the intention of the parties was that Gidd Hegde
-and his descendants and. they alone should be given the.
prlvﬂege of repurchasing this land after the lapse of ten
years and within the limited period of twelve years at
_the same price at Whlch it was originally s sold. -

‘We need not pause. upon the construction of the telm '
“descendants ” favoured by the Courts below.. It may
be that for the purposes of enfor cing the intended rights
under this sale-deed of 1903 a mother within the family
mlght by stretch of language have been included  with-
~in the term * descendants That is, however, a point
of mlnor 1mp0rta1;ce L S

What we find is that Gidd Hegde under the severe -
pressure of adverse circumstances was compelled to part
with his family land. "At that time hehad no means of ‘
_saving it from the decree-holder and the térms of the
document indicate that he had very little hopes of being
in a position to buy it back even after the lapse of ten
years. The sentiment of the agricultural classes in thig
country towards their land is well-known to every

~Judge of experience ; and we can well understand that
" the creditor may have so far relented as to have given
his debtor this locus penitentice after the lapse of ten
yea‘rSn and so enable him to 'get back his femily land.
+ Founding the motive of the whole contract in this senti-
" ment, it would be apparent that the vendee would have
“had no like inducement to allow any stranger to buy
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thls land from him after the lapse of ten. years at: the.
* price he had paid:for it. There may have been a very,
© good and sufﬁc1ent reagon. ‘why he should have made’
this concession to the orlglnal owner of the land and
hlS descendants meaning by that teun his, famlly, but
We'can see 10 reason. Whatevel Why the vendee_ should
‘have bound himself in - hke manner to sell’to anyone
who had no previous connectmn with or interest in the
Jand: That being my view of. the true nature of ‘the
ale deed of 1903 and the intention of the’ parties’ When
the reservatldn clause was made, it follows that assignees®
outs1de the famﬂy could not enforce the contract
spec1ﬁca11y

“This would then be a case of personal quahty men—;
tloned 1n section’ 23 of the bpemﬁc Relief Act Personal
quahty need not necessarlly be restricted to partlcular
~gkill or 1eermng but,may . 1nclude anythlng peculiar to
‘a man or his descendants which would entitle, them to
_especial favour at the hands of other contractlng partles
~Such' L beheve to ha,ve been the case here. . - -~

It has been ulged that the intention of the part1es WaQ
found upon by the lower appellate Court, and what was
‘or was not the intention of the partles to a doeument of
_ this klnd is a questlon of fact, the ‘answer to which 1s
bmdmg upon us: I do not, however, think that this- is
$0.-in‘a case of this very,,pecuhar kind. In the first
- place there is the distinct question of constructmn, up-
on which the Cou_rts have to pronounce—and . this is a -

_‘éase -of ‘real "construction—before the plaintiffs could-

" have any show or colour of right at all. T am not. pre-*
pared myself to say that the lower Court’s congtruction-
was correct, but even if it were, in the result we have
to deal with a question- which is. quite as much’ depend- -
ent upon the. censtruction of the deed as upon. any‘
other materlals‘, and where that is 80, it seems “to me*
thatz we in seoon‘d appeal have- as good a rlght as; the
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\lowel appella.te Court to put our own construction’ up-
‘on the document as a whole -in order to arrive at the.

mtentlon of the partles thereto.

I Would therefore, allow tlus. ‘a};peal" reverée tlie_

* decree of the Courts below and dlSHllSS the plaintiffs*

‘suit with all-costs.
o P

HEATON J. —I need not 1estate the facts Wh1ch my
: leamed ‘brother has set out. I only wish to comment
“on thlee points. The first is this: Seeing that the con-
- clusion arrived at by the lower Courts is to so consider-
_ able an extent based on” what'is undemably the legal
'eonstluctlon of a document it is open to us in seeond
: appeal to arrive at our own conclusmn

=3

The second pomt is this, that the pomt before us is to
Egetermme the intention of the parties and that must be
by us determined, mainly on our interpretation of the

document Taking the document I feel in my own

mind absolutely no doubt that the intention -of the

parties did not extend to a possibility of assigning the -

right of purchasing the property to any.one outside the
family of the original vendor. In England a right of

this kind would be assignable unless it were shown not -
to be so. But in India I think the sentiment of the -

people as regards ownersh1p of land is altogether anta-
_gonistic to the Enghsh idea of ass1gnab111ty In the
first instance, one would assume that where there was
an agreement to sell back family land to a member of
the family, that agreement was intended to subsist only

for the benefit of members of that family. ' In this parti- -
cular document I think the recitals and terms used

“suggest that the parties were dominated by the com-
mon sentiment and that there was no intention that the
right to buy back should pass to any one outside the
family.. - / T

. ILBG=—4

T 1018,

. 'VITHOBA
- MapHAV 7

V.

- Mavtay
* . DAMODAR.~
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1918, The thn'd pomt is-this. Assummg that the '1’1ght‘ to:
;‘;‘m, . buy back this land ad become vested in the lady, who
. Mapmav. . Was the mother of the original ‘seller; she parted Wlth
, J‘*M;;EAV < her right to a third person, -This third person divided
". DaMoDAR, + OT purported to divide the right into two p01t10ns and-

‘ he sold each of these portions to-a different person. It
seems to me very difficult to conclude that by- ass1gn1ng
or selling a portion of this right he was in fact assign-
ing or-selling anything whatever. The ‘purchaser - of
half the 11ght'«seems to me to have bought nothmg In
this particular suit we have the two purchasers of the

‘halves of the- right joining together as plaintiffs. Whe-

ther by so doing they could overcome - the d1ﬂicu1tv
Whlch I have suggested is'a pomt which arl.aes in the
_case, but it is a pomt which - we need not determme
‘because the case isdecided against the plfuntlﬁs on othet
_grounds.

‘I agree that the suit should be dlsmlssed as sucgest-
, ed by my 1earned brother.

Decree reversed
‘I, 6. R

APPELLATE CIVIL.

qumejlf Jmhce Beaman and M. Jusnce Heaion
1918. LAKHICHAND CHATRABHUJ MARWADI ( ORIGINAL Pmmmy)

Jamlm ) 17 AprFLLANT v, LALCHAND GANPAT PATIL AND OTHFRS (omaNAL
—_— DEI‘L‘NDANTS)RESPO\I’DENTb ' . e

Indmn Evzdence Act (Iof 1872), section o8-——[’am‘ arlmztted 71eed not. be .
proved—Defendam 8 admission of szr]natme toa boml—-Proof of Ihe bond-—"“\

. Inference from facts which are not. emderme—lnfef ence not according J to. Iau-— 3
. Error of lawr—Interference by High C’ourt on second appeal Lo :

-The plaintiff }nvmg sued on a mortg’me -the sons of the l’nortgao‘or’ some. of
whom were minors, denied all. knowledge of the mortrrage One of..the gops .

£ 8econd appeal No. 938 of 1916, .
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