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“those costs fnustbe paid by the attomeys personally;‘f

‘,'and not be allowed t6. fall upon their clients.

Another nntter is the J udge s order obtalned for the.

“amendment of the mem01andu1n of appeal by the addi- -

tion at the 1nstanee of the attorney for the .plaintiff of
.a very unnecessary paraoraph asking for relief in-
; respect of a matter in which relief had’ already twice

~been asked for in the unamended memorandum. Costs’

~of that Judge’s order must not be costs'in the cause, but -

“must be paid by the plaintiff’s attorneys ‘personally.
No order as to costs of this appeal. There Was a consent

~order, that all the ploperty in. the possession of both :

».part1es should be deposited with their. respectwe

-solicitors. The property in the possession of the X
' defend’tnt s sohe1tors will not be subject to their lien
for costs. They must therefme hand the property -
over to the plaintiff’s attorneys for and on account of -

. the plamtlﬂ? - _ 4
Attorneys for the r1ppellant Messrs Pamdza 5 Co.
Attorneys for the respondent Messrs Dubash & Co
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" In the year 1893 the defendant whlle a tenant of the house of wh1ch the

. adjoining land and put up’ a’ staircase suppozted by “a. pillar, The plaintift
~contended that the Iand on ‘which the lear rested belonged to him ‘and that

the pillar was put up by “his -predecessor-in-title nine years before suit.. In .
_ 1912, he asked the defendant to pull down the' staircase but the latter havmg '
. refused the plamtxfﬁ filed- a suit on J uly 21, 1913, praying “for a mandatory

m]unctlon directing the ‘defendant to remove the staircage. ‘The Subordinate

‘ p]amtltf had taken a permanent lease in 1905 bu11t his own houss on the

1

~ Judge found that the land under the’ staircase belonged to the plainiﬁiff l)ut':

dlsmxssed the plamtlﬂ's suit on the ground that the pillar existed on the Jand

for’ nineteen years.” ‘The Asalstant Judge held that as the plot belon"ed to the
plamtxfﬁ lie was entitled to get the staircase removed.. On- appeal to the High

(}ourt it was contended that the staircase wag’ standmg on the land either by -

 the licetise of the plamtsz’s predecessor in-title or adversely to them, butin any’
case the plamu&”s suit was barrod undex Axtlcle 120 or 144 of the antatmn- _
Aet1908 T . . ‘
Held (1) that the plamtlff’s suit was barred under Altmle 120 of the’ Lum-
tatlon Act, 1908, “ag it was not brought within six years fx om 1893 when the -

~

3.

hcense to construct the staircase could have been granted

(2) that’ the plaintiff's claim wak also barred by ndverse pos@essmn as ‘the -
Tower Courts havmg found that the staircase was put up nineteen years before |

suit the presuxppmon was that from that date’ the defendant’s possessmng

‘: Was adverse ’ ' s

SECO\ID appeal against the decision of C O Dutt

‘ - ‘Assistant Judge at Dhulia, reversmg the decree passed
by M. M. Bhat, Second Class Subordinate Judge . at.,

Bhusawal

“Suit for an 1n3unct10n

" The plmntlﬁ' alleged that he had hired a house under.j

"a permanen’o lease. in 1905 from ‘one- Balkushnd

Hanmant ‘that.in the year 1893, fhe mld house was in
" the occupation of the defendant as a tenantand Wh11e

it was so occupied the defendant - Dbuilt a two-storied. .

- house on the adjoining land with a’ staircase leading to -

the second story ; that a portion of the-staircase over-.

hung a ‘portion of thie plammﬂ’s site Wlthout-‘rlght

~that in the year 1912 thé defendant was asked to remove .

the stancase and that he ha.vmg refused to do so, the
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o

: phmhﬂf ﬁled a su1t and prayed for a mandatory injunc--
: t1on duectmg the defendant to remove the staucase

The defendant contended that the ground below the:
sta1rcase was his and that he had a ught to have ﬁhe'
- stancase maintained._

o

The Subo1clm‘tte Judge held that though the portmn
of the staircase overhung- the plaintiff’s glound it was
‘there for nineteen years ‘supported by a pillar resting .
“on.the plaintif’s ground from- the beg1nn1ng He,

' therefme dlslmssed the plaintiff’s suit: :

S
-

_ The Ass1stant Judge on appeal, Teversed the deeree
holding that - the plot in dispute belonged to the,

: plalntnff and that he was entitled to have the staucase
‘ 1n questlon removed : SRR -

-

o BDAMAN T —Adoptmd the" ﬁndlngs of fact such as.,
- they are: of the Courts below, it appearsthat in 1893 or
_Jthereabouts roughly n1neteen years before suit, the

"The defendant appealed to the H1gh Court
C’o Ja]ee Wlth J. B. Mehta, for the appellant
K H. Kelkar for the 1espondent .

defendant wasa tenant at any rate of the house, of Wh1ch'

“the plaintiff has now taken a permanent lease. While

& tenant he built his own house -on the adjoining land
“and putup n.staircase -which vis the sub]ect-matter of

- this suit. - Inall p10bab111ty the pillar, driven-into the
land suppor tlng the staircase, was contempomneoue
~with the rest of the structure, though the plamtlff has

contended or at any 1ate suggested, that this plllar was

~put up by ‘his immediate predecess01-1n-t1tle -only,

some nine yeals before suit. . In 1905, the plaintifl took

- a pelmfment lease~of the house which had been in '
_‘the defendant’s occupation in 1893.* He alleges that in

1912 he asked the defendant to pull down the staircase, -

The defendant 1ef:used Hence h1s cause ‘of action. He
ILR 8--2 : g
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pxayed for a mandatmy m]unctlon dnectmg the
defendant to. remove - “the staircase..” The ‘defendant
- ‘replied tllat the land over which the staircase hung and

| guvemais - PR which it was. supported by the.pillar just men-

" RAMCHAND,

tioned was his” own - And the lower: appellate Court "
- has confined its ]udgment to a-trial of the issues:
(1) whether the land. unde1 the staircase belonged to: the
-plaintiff or the defendant and (2) if to the plaintiff,
wheéther the defendant has acquned an casement in"the
nature of a rlght fo. mamtam hls staircase-in its present

~condition. This overlooks many material points and

presents the case in my opinion in an altogether wrong
11frht If we assume that -the construction of the stair-
" case in 1893 by the defendant - was an act -done-to the
detriment of ‘his landlord’s tltle and without his land/
101d’s knowl’edge and consent, then T-should be mehned
: to say that this was a trespass and in no sense an

- easement, and’ that the plamtlff’s right Would have- been

ﬁnally bamed by twelve years’ ‘adverse ‘possession. If,
however it were contended that so long as the defendant
1em‘11ned a tenant of the plaintiff’s pledecessor in-title

- his act in bmldlng the staircase and supportmg it on-

hig landlord’s land ought not to be regarded as adverse -

7 to hls landlord’s title, it might* be relevant, 1f not

important, to know when the defendant ceased tobe a
tenant of the plaintiff’s pledecesqor-m title. Upon ﬂns

_point the Courts give us no definite-infor mation. It is,

- however, clear and certain that for more than nine years

" before suit the tenants of the premises now occup1ed by

. the pl‘untlﬂ realised the existence of and. possdﬂy the

- 1nconven1ence occasmned to them by thls stancase

Now at that. tlme it is clea1 that it must have been
standing either by the license of the plaintiff’s plede-
cessors-in-title or adversely to them.  And in: elther
event it is pretty clear that unless ‘the license were:

"speciﬁc‘ally conditioned by some such terms'as that the
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\defendant on demand would. remove the st'ulcase the}l
plaintiff would have had to bring a suit of ‘this nature -
within six years under Article 120 of the Ist Scheduleto’

the Inchan Lumtatlon Act.. This he adlmttedly has not .- -

done and. it is no sufficient ground for decreemg his -
claim ‘that the lower appellate Court has found that the
land under the staircase belonged to him:" I am.not
prepared to say Wlth certainty that the trespass has con-

‘tinued for more than twelve years, and; therefore, that

the defendant has acquned the ownqlshlp of. the land
underlying the st‘urcase though I think thls is in-all

probability the truth of the case. - But I have no hes1tfm~ :

tion whatever in saying that-in any view. the: plamtlff’

- present claim is time-barred. Furthér, even- wele it
not, it is a claim without any foundation ; f01 -upon the .
- view. most favourable to him, there was acqmescence'

from the first and therefore no mandatmy 1n]unct10n of

thenatute he has prayed could have been granted.to-

”111m¢ ‘The defendant’s. staircase could hardly be treated
as in the nature of an 01d1na1y easement - and therefore

the true nature of the contest was, I should have‘
- thought, rooted in trespass and the proper. pe:uod of '
- limitation is‘twelve years from the time the defendant’s -

possessmn hecame advelse

Now both the Coul ts below have found that the staire

case was put up nmeteen years ago, and therefore the pre-

sumption in my opinion - would ce1ta1n1y be that from
“that date the possession was adverse.” I have hesitated
to state that conclusion - deﬁmtely because of some con-

siderations ‘which have been suggested from the Bench :

in the course of the argument, consldemtlons lending
colour to the pos31b111ty at any rate that the possession
may h'we ‘been permissive. But there: is only one
ground upon which the plaintiﬂ”:"could'possibly succeed
and overcome the three main difficulties I have indi-

’cated and that s, . that the defendant erected the'

1918.
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staucase upon a deﬁmte agleement Wlth hlS landlord,

T plamtlﬁ’ ‘ pledeoessor-m-tltle that whenever "called -
HArmpaM - . )

11pon to do so he would pull the staircasedown, That ‘
neve1 appears to have been the plamtlﬁ’s case, and it is

on the face of it. extremely 1mp10bmble that any person. .
“situatéd as the defendant was would have consented to. .

to such an agreement, for after building the - stancase

~at considerable expense he might have Deen called upon ‘
a month later to pull 1t down.

We have been asked to 1e:mand the case f01 a ﬁndmg |

Lupon this quesmon but doing so would, in my opinion, -
"be-little less than a direct invitation to perjury. It

would be makmg an.entirely new case for the plammﬁ
and a case which, having regard to ordinary hiuman -

“conduct amongsa people of this class, is so 1mpr0bable ‘
as to’ be almost ne011g1b1e R g e :

[l

“In my optmon then the . only plopel declee to be”
made was that of the original Court, and I think that

- the decree of the learned J udge of first appeal ought to

be reversed and the decree of the trial Court’restored

- Wlth all costs upon the plamtlﬂi throughout..

HEATO\I J.:—1I agree that.the decree of the first
Coult should be 1est01ed The suit is one foran injunc-

tion and nothing else; and on* the facts found.it is’
_broug ght more than six years. after the date at which it
- ‘could have been brought. Therefore, the suit is time-
“barred in virtue of Article 120 of the 15t Schedule to the
 Indian Limitation Act. The circumstances of the 'czisé'
- do not, to my thmkmg, suggest any good reason why we
. should allow a remand for the purpose of embhng the -

pl‘un’clﬁ to hunt about to see whether he can find' some

reagon, possibly produce some ev1dence to show thaﬁ .
after all the suit might not be time-barred. .

. Dem ee reve%éed .
J.G. R, *
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